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ADVERTISEMENT 


TO THE SIXTH EDITION. 


In the preparation of a new edition of these CommentaTies, 
the late English and American * cases have been carefully ex- 
amined and so far as* applicable, have been referred to. The 
law of Respondeat Superior has received special attention, and 
considerable addition will be found to the chapter on that sub- 
ject. The new matter, except mere cases, is always Included 
in brackets, thus [ ]. All the citations, old and new, have 

been accurately verified by actual examination of the volume 
and pa^ cited. 


Boston, October Int, 18G2. 


EDMUND HASTINGS BENNETT. 




TO THE HONORABLE 


JOHN DAVIS, LL.B. 

DISTRICT JUDGE OF THE MASSACHUSETTS DISTRICT. 


Sir, 

In dedicating this work to you, I perform one of the most 
pleasant duties of my life, — the duty of paying a public hom- 
age to your character, and of inscribing on these pages a memo- 
rial of our long and uninterrupted frieiKiship. • Nearly twenty- 
eight years have elapsed, since, upon my advancement to the 
Bench of the Supreme Court, I had the satisfaction of meeting 
you as my colleague in the Circuit Court. During the inter- 
mediate period, we have passe'd through many trying scenes of 
peace and war, of excited controversies between the great polit-’ 
ical parties of our country, of seasons of severe prohibitions and 
pressures upon the commercial and other interests of the com- 
munity, and of changes of public policy, carrying in their train 
penalties and forfeitures, which made even the ordinary admin- 
istration of justice assume a stern and almost a vindictive 
aspect. The patience, the candor, the urbanity, the sound dis- 
cretion, and the eminent ability with which you performed all 
your judicial functions during this period, are known to no one 
better than to myself ; for I have been the constant witness of 
them, and have sometimes pattaken of them, and have always 
been instructed by thei)i. In the earlier part of your judicial 
career, you led the way in exploring the then almost untrod- 
den paths of Admiralty and Maritime Jurisprudence, $nd laid 



iinfoldii% its van- 
Its comprehensive principles. Your judg- 
>niei^ have stood the test of time, and are destined to be laid 
amonjg the Respoma Pmdentium for professional instruction 
iii future agcis. 

But I confess myself more desirous, on this .occasion, to ac- 
knowledge with unaffected gratitude my deep sense of youc 
personal friendship and continued kindness. They have light- 
ened many heavy labors; they have cheered many saddened 
hours; and, above all, they have. taught, me to^feel the value 
of the truth, that the indulgent approbation of the wise and 
good is among the most envialple of human blessings. Truly 
may I say to you, in the language of Leelius, as recorded by 
•Cicero : — Sed tamen recordatione nostras amicitias sic fruor, ut 
beate vixisse videor, quia cum Scipione vixerim ; quocum mihi 
conjuncta cura de re ^ublica et privata. fuit ; — et (id, in qdo 
est omnis vis * amicitiae) voluntatum, studiorum, senfentiarum, 
summa consensio. 

I am, with the highest respect, 

Your obliged friend, 

JOSEPH STORY. 


Cambridge, July 18, 1839. 



PKEFACE. 


The present volume is the commencement of a series of Com- 
ijnentaries, which, in pursuance of the original scheme of the 
Bane Professorship, it is my design, if my life and health are 
prolonged, to publish, upon the different branches of commercial 
and maritime jurisprudence. The task is truly formidable, and 
full of difficulties ; and I approach it with a diffidence propor- 
tionate to the public sense of iis importance, and to my own 
consciousness that its perfect execution will require a leisure, 
and learning, and ability, which are very far beyond my reach. 
So various are the topics to be discussed, and so numerous the* 
authorities to be consulted, that ff whole life might well be spent 
in collecting and mastering the materials. Even when these 
should be brought together, the Ikbor of analyzing the principles, 
and reducing them to a text of a moderate extent, with the 
practical illustrations necessary to explain and confirm them, 
might be found sufficient to create some discouragement even 
in minds accustomed to the close discipline of juridical studies. 
What I propose to do, therefore, I beg may be treated as an 
approximation only towards the accomplishment of such a de- 
sirable object. My efforts will be to present accurate outlines 
of the leading doctrines, of commercial and maritime law. But 
* it must be left: to more gifted minds to enjoy, the enviable dis- 
tinction*of having embodied . in a durable form the entire details 
of this Vast science. 



' ^ ^my tp ooiuWlIi ‘ibe ^b<{Q||pPg° 

MtiiirtllaDtf, ai|d Wlntrodnee ittto the text uafpi^ns 
iiSs ftomaa law, and' the haatilima jnris^mdeiice' of Oon- 
1|iMiataI EtuA^, so fttr as my o^n imperfect studies wiff^nable 
4aa to do so ; yet'^^shall mainly rely upon the elementary trea- 
tSws and judil^ <Ce<!iBions of England ^d America^ as furnish- 
ing the moat solid and useful expositions of all the dootrines 
i^ich are to be maintained in these Commentaries. It would 
betray a narrow subjection to mere prejudice, or a wanton dis- 
regaijd of some of the best sources of instruction, to pass by 
with neglect the glorious labors of the Boman jurists, or the 
masterly treatises of such men as Pothler, and Emerigon, and 
Valin, which have fiunished so much to improve and adorn our 
own law. Sir William Jones has with great felicity said : “What 
is good sense in one age must be good sense, ell circufUstances 
rmnaining, in another ; and pure, unsophisticated reason is the 
same in Italy and in England, in the mind of a Papinian and 
of a Blackstone.” Still, however, it will scarcely be denied, 
that the judgments of thd Courts of Common Law, upon the 
^great topics of Commercial and Maritime Jurisprudence, since 
the elevation of Lord Mansfield to the Bench, place ihcm in 
Advance of all others for practical wisdom, profound ]rt%soning, 
acute discrimination, and comprehensive equity. 

In dismissing the present work, and asking for it the indul- 
gent consideration of the Profession, I desire to make a single 
explanatory remark. As the work is mainly designed for the 
elementary instruction of students, (although, 1 trust, it may be 
found useful to lawyers of a more advanced standing,) the same 
tndn of observations will be found occasionally repeated in dif- 
*iPareiit connections. This has been done in order to avoid the 
craburassment of perpetual references to other parts of the 
W|)ich students could scarcely be presumed to keep con- 
’ 'before thdr minds ; as well as to furnish them with qual- 
and lunitatioi^ and iUustrations of principles, which 




' tltSVAOB. H 

* I 

migl^iito^li^themiBe b»* obvious, or itrilly appreciated, urhen pi^ 
eentejiikip^lisedniiected form. Hiie' admonition of oni andait 
master, Ijittleton, should never be forgotten, that by the dtgo* 
ments and reasons in the law a man sooner shall come to the 
certainty and knowledge of the law. “ Lex plus laudatur, 
quando ratione probatur.” 

Cahbbisob, near Boston, 

July 18, 1889. 
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C03IMEKTARIES ON AGENCY. 


CHAPTER I. 

AfiLNC’S 1\ (.LNrilVT.. 

^ I. 1\ coiiforniil y willi Iho oriiTin;il plan, pro'^nib^d to irc by 
thf Founder of the Dane Prob^Hsorship, my de&isrn in the present 
C'onnnenlaries jt, to expound tlie elementary principles lieloiiging 
to tli(' l(Mding branehe'^ of (oimnercial and mariiiine jnri^pru- 
|Pen(*e. And, in the fir-^t plae< , lei un proceed to tin* considera- 
tion of th(* Liw of AgeiK'v, a Mibjec^ intimately eonnec ted with 
all the^e branches, and in no ‘^inall degr<*e necessary to a full and 
exact <‘\po‘-itioii the doctrines applicable to them. I'rom this 
wv shall b(‘ leil, by t^v'ery easy and natural transition, to the Law 
of Partnership. And thoM* being discussed, the path to others will 
li(‘ oj)en bc‘foic us, nnobstrneted by any collateral inquiries, which 
maj einharra'^s our progr(*^s. 

^ ’2. It Is olmous to remark, that a large proportion of the 
bu'^ine^s cd human life must neeeS'^firil} bo carried on by per- 
sons, not aetiiig in their own right, or from their own iutriiifeic 
anthouty, over the subject-matter, but acting undei an authority 
deri\(‘d Irom otheis, who, by the principles of natuial and civil 
law, are exelnsivelj invested wdili the full and coiiqilete original 
doinmion, authoritj, and right over such subject-matter. By the 
geiK'ral tlieory of our municipal juTi'^})rndencc, and probably by 
that of all (‘ivilized nation'^, professing to be governed by a reg- 
ular system pf laws, every person is invested with a general 
authority to dispose^ of his own property, to entei into contracts 
and engagements, and to perform acts, which respect his personal 
rights, interests, duties, and obligations, except in cases where 
some positive or known disability is imposed up(m him by the 
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laws of the country, in which he resides, and to which he owes 
allegiance. Every person, not under such ^ disability, is treated 
as being sui juris ^ and capable, not only of^acting personally in 
all such matters by his own proper act, but of accomplishing the 
same object through the instrumentality of others, to whom he may 
choose to delegate, either generally, or specially, his own author- 
* ity for such a purpose.^ In the expanded intercourse of modern 
society it is easy to perceive, that the exigencies of trade and com- 
merce, the urgent pressure of professional, official, and other pur- 
suits, the temporary existence of personal illness or infirmity, the 
necessity of transacting business at the sanje time* in various and 
remote places, and the importance of bccuring accuracy, skill, abil- 
ity and speed in the accomplishment of the'^^eat concerns of hu- 
man life, must require the aid and assistance and labors of many 
persons, in^ addition 1o the immediate superintendence of him, 
whose rights and interests are to ]>e directly aft(*cted by the 
results.^ Hence the general maxim of our law'^, subject only 
to a few exceptions above hinted at, is, that whatever a mam 
sui juris may do of himself, he may do by another ; and as ■ 
correlative of the maxim, that what is done by another is to 
be deemed done by the party lymsclf. Qid facit per ahum, per 
seipsnm facere videiur? ^ 

§ 3, In the common language of life, hUfwho, being compe- 
tent, and^^tff juris, to do any act for his own benefit, or on his 
own account, employs another person to do it, is called the 
Principal, Constituent, or Eniploy(*r; and he, who is thus em- 
ployed, is called the Agent, Attorney, Proxy, or Delegate of tin* 
Principal, Constituent, or Eifiployrr.^ The relation, thus created, 
between the parties, is termed an Agency. The power, thus 
delegated, is called in law an Authority. And the aet, when 
performed, is often designated as an act of Agency or Procura- 
tion; the latter word being derived from the Roman law, in 
which Procuratio signifies the same thing as Agency, or the ad- 


1 Bac. Abr. Authority^ A. 

2 See 1 Domat, B 1, tit. 15; Introduction to title Prox^, &c. 215, 216 — The 
^Digest pithily putb the point. Usus autem Procuratoiis perquam ncccssaruis cst, 
Qt ^11 rebus suis ipsi superesse vel nolunt, vel non possunt, per alios possint, vel 
agere, conveniri Dig. Lib 3, tit. 3, 1. 1, § 2. 

3 Co Litt. 258 a. 

♦ See 1 Domatj^B. 1, tit. 16, Introd. 
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njltnietration of the business of another.^ When the Agency is 
created by a formal written instrument, especially if it be under 
seal, it is with lis commonly called a Letter of Attorney ; by 
foreign writers, it is more commonly called a Procuration.* In 
the Roman law the Agent was called a Procurator, and he was 
thus defined : Procurator est, qui aliena ne^otia manda^u Domini 
adniinistrat so that the Dominus (master) of the Civil Law 
answered exactly to the principal of our law. Indeed, the defi- 
nition of an agent at the common law seems borrowed from this 
very source ; and Lord Ohief Baron Comyns has well expressed 
it, hen he says, tliat “ An attorney is he, who is appointed to 
do anything in tlie place of another.” ^ 

§ 4. It may not be without use to remark, that in the Roman 
law an agency was sometimes called, in a large sense, a Mandor 
turn (mandate) ; and the principal w^as denominated Mandator or 
Mandans^ (the employer or mandant,) and the agent Mandator 
rius^ (the employee or mandatary.) ® For, in the primitive sensf 
of the term, Mamlatum was not so much a contract, from which 
fehere sprung up a civil obligation and action, as a business or 
negotiation, {nt^gotium’i) which was confided to the discretion of 
the mandatary; Mandare cst gerendim quid alicui committerefi 
But, in tlie more ordinary sei^ of the word, Mandaium was lim- 
ited to such an ageqpy, as wV authorized and undertaken for an- 
other gratuitously, and without reward. For, if a compensation 
was to be received, it fell under another head, and was a Locatio 


1 Rrisqon. I)e Veib. Sign. Procuratio; (’ode of Louisiana, tit. 15, art. 2954; 
CiviT (.'odo of France, ait. 1984, 3 985 ; Mal^uie, licx Merc. 79 ; 1 Bell, Comm. 
8 Sj, (4tli edit.) ; !J. B. 3, pt. 1, cb. 3, p. 47(5, (jth edit) 

2 Co. Litt. 52 a; Malyne, Le\ Mei*e. 78, 79. — Thus, for (example, Domat de- 

fines a procuration in this manner . “ La procuration est un at Ic par lequel 
cclui, (jui no pout \a(iuer lui mOiuo lii ses affaires, donue pourvoir b un autre de 
le fairc iiour lui, oomme s’ll ctait lui mdme present ; soit qu*il faille simplemefit 
gerer e^rendro soiu de (|uel<iiio bien, on dc c|uelque afiaire, on quo ce soit pour 
trailer avec dautres.” 1 Domat, B. 1, tit. 15, «} 1, art. 1. ^ 

3 Dig. Lib. 3, tit. 3, 1. 1 ; lloiiieec. ad Pand. Lib. 3, tit. 3, §§415, 423 ; Potbier, 
Pand. Lib. 3, tit. 3^ n. 2. 

4 Com. Dig. Attorney^ A. , ♦ 

» See I Stair, Inst. B. 1, tit. 12, p. 127, edit by Brodic ; Etsk. Inst B. 3, tit 
3, § 81 ; Story on Bailm. § 188. , 

3 Brisson. Verb. Signif. Mandate ; Noodt. in Pand. tom. 2, p. 372 ;^IIeinecc. 
ad Pand. Lib. 17, tit 1, § 230, note ; 1 Domat, B. 1, tit 15, Intpod. 
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et Conduction a letting and hiring of the services of the agent ; 
and it was then governed by somewhat different obligations and 
duties.^ Hence it isodeclared ; Mandatunin nisi gratuitum^ nullum 
nam originem ex officio e\ amicilid trahit. Contrarium ergo 
offirio merces ; interveniente enim pecunid res ad locafionem et 
conducHimem potius respicii? But this distinction and the oon- 
«6equence8 thereof have been fully expounded in the Commen- 
taries on Bailments, to which the learned reader is referred for 
more exact information.® The Agency, which will be princi- 
pally, though not exclusively, treated of in the present work, is 
that which arises in the course of commercial affairs ; and illus- 
trations will be borrowed from other sources, only when they 
may serve more fully to explain the doctrines applitcble to the 
former. 


CHAPTER IL 

WHO ARE CAPABLE OP BECOMING PRINPPALS AND AGENTS. 

§ 5. Let us next proceed to the^pnsideration of the question, 
Who is capable of becoming a principal, and in n'gard to what 
matters ; and who is capable of becoming an agent, and in re- 
gard to i^at matters. In general, it may be said, that every 
person suijurisy is capable of becoming both a principal and an 
agent, unless there exists some disability or prohibition by the 
municipal law, which is to regulate hi.s rights and duties. ^In 
order, therefore, to arrive at any accurate understanding of this 
subject, we are to examine the exceptions created by that muni- 
cipal law; and where these exceptions cease, the natural prcsunip- 
tUm is, that in all other cases the general rule prevails. 
_ m 

^ 1 It is in ilie broad sense above stated, that the i^ord “mandate” is used in 
the presei t Ci\it Code of Trance, as well as in the Civil Code of Louisiana. 
See Civil Code of France, art 1981, 1986; Civil Code of Louisiana, ait 2964, 
1(955, 2960. The modern Scottish mercantile law seemi to apjdy the word 
Ifiandete in the same broad sense. 1 Bell, Comm. 385, § 408 (4tli edit.) ; Id. 
B. K, pt. 1, oh. 8, § 3, p. 476, (5th edit) ; 1 Doii^t, B. 1, tit. 15, Introd. 

* * Dig. 17, tit. 1, 1. 1, § 4 ; 1 Domat, B. 1, tit. 15, § 1, art. 9. 

9 Story on Bailm. § 137 to 156. 
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§ 6. And first, who are principals, capable of delegating, an- 
thority to others to act in their behalf and for their interest. In 
general it may be stated (as has been already intimated), as a 
rule of the common law, that, whehever a person has' a power, 
as owne^, or in his own right, tb do a thing, he may do it by an 
agent.^ Every person, therefore, of full age, and not otherwise 
disabled, has a complete capacity lor this purpose. But Infants,* 
Married Women, Idiots, Lunatics, and other persons not suijuris^ 
are either wholly or partially incapable of appointing an agent. 
Idiots, lunaticb, and other persons not sui jurisy are wholly inca- 
pable; and infants and married women are incapable, except 
under special circumsiances.^ Thus, for example, a;i infant may 
authorize another person to do any act which is for his benefit ; 
but he cannot authori/e him to do an act which is to his preju-^ 
dice.® If, therefore, an infant should make a letter of attorney 
to another, to take Ihery of lands on a feoffment to him, it will 
be good ; for it w ill be intended to be for his benefit.^ But if an 


1 Cooinbe*‘ tase, 9 Co. 11 75 b; Com. Dig. AUorney, C. 1 ; Heinecc. ad Pand 
Pt. 1, Lib. .**, tit 1, § 454 § 2. 

^ The civil law mclude^^ic like disabilities. Thus, for example, an idiot or 
lunatic WAS rendered incapable of contrtictiiig, and could not delegate antbority 
to another to act for him. Furiostfcl nullum negotium gerere potest, quia non 
intelligit. quod agit fust. Lib. 8, tit. 20, § 8. 

The same rule applied to an infant, as contradistinguished from a minor of 
years of discretion. Nam infaiis. t»t ([ui infantue pioxiinus est, non multum a 
furioso distant ; cmia hujusmoj^ sctatis, pupilli nullum habent intellectum. Inst, 
Lib 8, tit. 20, § ih. Furiosi vel ejus, cui bonis intei dictum sii, nulla voluntaa 
est. Dig Lib 50. lit. 1 7, 1 40 ; id. 1. 5. — But then again a minor or pupil mi^ 
sometimes act by an agent, with the consent of his guardian or tutor. Venim, 
SI ipse pupillus pi cuposuerit, si quidem tutoris auctontatc, obligabitur; ri nunuii, 
non Dig. Lib 14, tit. 3, 1. 9 ; Inst. Lib. 8, tit. 20, § 9, Pothicr, Pand. Lib. 8, 
tit. 8, 11 . 17, 18 , Pothicr on Oblig ii.49 to 52 , Dig. Lib. 50, tit 1 7, 1. 5,^ Ueinec- 
cius lays down the general rule, and the exceptions, in the following brief t^s. 

) Ut li demum prot*uratorem constiiuaiit, qui et mandare et res suae libera 
adiiunistrare possunt , adeoijue. (2.) Non fuiiosi mente capti, infantes, surpi, nmtif 
prodigi. Heinece. ad Pand. P. 1, Lib. 3, tit 8, § 424. See Pothier on ObUg. a. 

49 to 52, n. 74, 75. -o 

3 Keane w. Boycott. 2 H. Black. E. 515 *, *Tuckcr r. Moreland, 10 Peiers, K. 68, 
69 ; Whitney r. Dutch, 14 Mass. R. 468 ; 2 Kent, Comm. Led. 81, p. 888 to 848 

(4th edit.) * , « • 

4 Com. Dig. Enfant, B. 1 ; 1 Roll. Abr. 780, 1. 10 ; Zoucb ». Bamon*, # Bro. 
R. 1808 ; Coombe’s case, 9 Co R. 76 b ; 2 Kent, Comm. Loot 81, p. 288 to 844 

» (4tb edit) 
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InfflinLt shoiiild make a feoffment, and execute a letter of attorney 
to aHotber, to make livery in his name to the feoffee, it will be 
toid [or at least voidable] ; for such feoffment and livery will be 
intended to be to hi#^rejudice.' So in regard to married women, 
ordinarily, they are incapable of jappointing an agent or attorney ; 
and even in case of a joint suit at law, an appointment of an 
attorney by a married woman is void ; and her husband may 
make an attorney for both.® But Where a married woman is 
capable of doing an act, or of transferring property or rights with 
the assent of her husband, there, perhaps, she may, with the as- 
sent of her husband, appoint an agent or attorney to do the 
same.® So with regard to her separate property, she may, per- 
haps, be, entitled to dispose of it, or to incumber it, through an 
,agcnt or attorney ; because in relation to such separate property 
she is generally treated as a feme sole.^ I say, perhaps ; for it 
may admit of question ; and there do not seem to be any satis- 
factory authorities directly oii the point.® 

§ 7. Secondly, who are capable of becoming agents. And 
here it may be stated, that there are few persons \\ lio are ex- 


1 Com. Dig. Enfant, (\ Perkins, Grant, v Par‘»on'<, 3 Burr. 

1804 ; Coombe’s case, 9 Co. R. 75, 76 ; .Lawreiito o, McArtci, 10 Ohio 11 37 ; 
Pylo V, Cravens, 4 Littell, 18; Doe d. Thomas liobcits, 16 M. W. 77S; 
Bennett v. Davis, 6 Cowon, 893; Waples r. Hastings, 8 Harnngton, 403 , Knox 
V. Hack, 10 Harris, 337. See Bingham on Infancy, (Bennett\ cd.) 

2 Saunderson v. Marr, 1 IL Bl. 75 ; llolKirts v Poirson, 2 W ils. R 3 , Foxwisio 
V. Tremaine, 2 Saund. R. 212, 213; Bacon, Abn Baron Feme, I , Wilkins w 
Wetherell, 8 Bos. & Pull. 220; Maclean r. Douglas, 8 Bos. &fPull. 128, Vincr, 
Abr. Attorney, C. pi. 5, 7 ; Co. Litt. 42 b; Harg. note 4 ; Co. Lilt 112 a, llarg. 
note 6. 

3 Sed queere, 

^ See 2 Story on Equity Jurisp. § 1391 to H02. 

6 See Clancy on Husband and Wile, 166 to 169 ; Id. ch. 6, p. 282 to 204 ; Roper 
on Husband and Wife, ch. 16, p. 97 to 100 ; Id. 107, 108, 1 26 ; Id. ch. 19, pp 184, 
185, 193, 194. — It is laid down in Com. Dig. Baron iV Feme, G. 8, that, if theie be 
a demise for years by husband and wife of the lands of the wife, with a letter of 
attornej, signed by both, to deliver the lease upon the land, it is a good dt^mise of 
faodi during the coverture though the wife cannot make an attorney. And for 
th» is cited — v. Hopkins, Cro. Car. 165 j and Cooper’s case, 2 Leon. R 200; 
^^d Anon.'2 Bulst. R. 13; which are directly in point. But Gardner r. Noiman, 
617; Wilson u. Rich, Yelv. R. 1; 8. C. 1 Brownl. R. 134; Plomeru. 
^jPlj^head, 2 |^wnl. R. 2*48, are to the contraiyr. Adams, in his work on li^ect- 
(p» tWrd edition,) lays down the rule according to these latter 

B®s akto Bunnington on Ejectment, 148. 
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duded from actiiig as agents, or from exercising an authority 
delegated to them by others. Therefore, it is by no means nec- 
essary for a person to be sui juris^ or capable of acting in his or 
her ow^;i right, in order to qusdify himself^r herself to act for 
otherb. Thus, for example, monks, ^fants, femes covert, persons 
attainted, Outlawed, or excommunicated, villeins, [slaves,] and 
aliens may be agents for others.^ For the execution of a naked 
authoiity can be attended with no manner of prejudice to per- 
sons under such incapacities or disabilities, or to any other per- 
son, who by law may claim any interest under such incapaci- 
tated or disabled persons after their death.^ Nay, a feme covert 
may be an attorney of another to make livery to h('r husband 
upon a feoffment ; and a husband may make. such livqjy to his 
wife ; althouiifh they are generally deemed but one person in law.® 
[So the husband may act as agent for his wife in invesfingher 
money in real estate, and though he take the title to him&elf, it 
will not avail his ci editors, there being no fraud.] ^ She may also 
act as the agent or attorncj of her owm husband, and as such, 
with his consent, bind him by hei contract or other act;® or she 
may act as the agent^of another in a contract with her own hus- 
band.^’ Theie are, indec^d, sopne exceptions to the general rule 
above stated ; for an idiot, lunatic, or other person otherwise non 
compos mentiws, cannot do any act, as an agent or attorney, bind-' 
ing upon the principal ; for they lia>e not any legal discretion or 
undersl. Hiding to bestow upon the affairs of others, any luore 


t Tli(»msou on Bills, p, 220 (2cl edit ), , Co. Litt 65 a; Bac, Abr. Author^ 

ili/^ B. , Com Dig. Attonieyj C 4 , Id /hit on A* rtme, P. S, Chastam e. Bowman, 
1 Hill, (S. C ) j 70. Aliens are cmiiiierated by Lord Coke (as in the text) as 
cap'ible of biiiig agents tor othorBi. this Lord Coke probabb had in view 
alien fiioiKb, who, although they ha\e not a capat it} to hold real estate for them- 
selvea, may act as attorne} s for others in^i^tting or selling real estate. 

9 Bacon, Abr. Authority^ B. 

3 Kmorsoii v. Blorulen, 1 E^p. Rep. 142 ; Prestwick r. Ma^'shall, 7 Bing. R. 
605 ; Palethorp v. Furnish, 2 Ksp. R. 511, note ; Hopkins t\ Molliiicux, 4 Wend. 
R. 465. 

4 Ready v. Bragg, 1 Head, (Tonn-) 511. 

3 Bacon, Abr. Authority, B. ; Co. I/itt. 112, and Ilarg. note 6; Pothier tm 
Oblig. n. 74, 82 ; PH‘keri!ig r. Piekeiing, 6 N. IL R. 124 ; MacKinley v. McGreg. 
or, 3 Wharton, 309 ; Felker r. Emerson, 16 Verm. 653 *, Stor) on BailmentB, 
§ 162. Edgerton v, Thomas, 5 l^ld. 40. 

« Co. Litt 68 a ; Com. Die- Attorney, C. 4 ; Id. Baron & 
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tlmn upon their own.^ And even in ease of a feme covert,' al- 
tbd^h in general she h competent to act as an agent of a third 
person; yet it is by no means clear, that she can do so against 
the express dissent of her husband, as such agency may involve 
duties and services inconsistent with those which appertain to 
her peculiar relations to her husband and family. 

§ 8. Distinctions, not unlike these, existed in the civil law ; for 
by that law a minor, a feme covert, a servant, a slave, a kins- 
man, or an alien, might be appointed as an agent. And espe- 
cially does this seem to have been applicable to the common 
course of transactions in the ordinary business of a store or shop, 
where the person, who superintended it, was ordinarily called 
Institor. ^ Institor cippcUatus cst €X 60 j QUod wgoiio g&^cindo in* 
siet^ nec multum facit ; iabertuB sit prcspositus^ an cuilibet alii ne^ 
gotiaii(9l(ii? Farvi autem refert^ quis sit institor; mascuhns^ an 
fmmina ; liber^ an servus ; proprius, vel alienus : — J/ew, quisquis 
praposmt ; nam^ ct si mvlier prcqposu% competit institoria^ {action) 
exemplo exercitorice actionis ; et^ si mulier sit prcsposila^ tenebitur 
etiam ipsa. Sed et^ si filia familids sit^ vel analla prceposita^ com- 
petit institoria actio. Pupillus a/utem institor obligat eum, qvi 
eum prceposuit^ institorid actione ; quoniam sibi imputare debet^ 
qui eum prceposuit. Nam plerique pueros puelfasque iabemis 
prxponunt? 


1 Thomson on Bills, p. 220 (2d edit), 1836. 

® Dig Lib. 14, tit. 3, 1. 3 ; Id. 1. 6, Introd. and § 1 to 4 ; Pothicr on Oblig. hy 
Evans, n. 74 to 82, n. 447 to 456 ; 1 Bell, Comm. 385, (4tli edit.) ; Id. p. 478 to 
481, (5th edit) ; 1 Dotnat, B. 1, tit 16, § 3, arts. 1, 4, 5 ; Pothicr, Pand. Lib. 14, 
tit 8, n. 1, 8, 4, 6, 6, 17, 18 ; Id. Lib. 14, tit 1, n. 11, 12 ; 1 Stair, Inst, by Brodie, 
B. 1, tit 12, § 19. — In another passage the definition of Institor is somewhat dil- 
ferently given. Institor est, qm tabemm, locove, ad emendum vendendumne, 
prsspontur, quique sine loco ad eundem actum prseponitur. Dig. Lib. 14, tit 8, 
1. 18. Mr, Bell, in his Commentari|||^on the Laws of Scotland, Vol. 1, p. 385, 
(4tih edit) ; Id. pp. 479, 480, (5th edX,) says, that the charge given to a clerk to 
nonage a store or shop is called Institorial power. See, also, 1 Stair, Inst, by 
Brodie, B. 1, tit 11, §§ 12, 18, 19 ; Ersk. Inst B. 3, tit 8, § 46. 

3 Dig. Lib. 14, tit. 3, 1. 7, §§ l, 2 ; Id. L 8 ; 1 Domat, B. 1, tit 16, art 4 ; Pothiar, 
Fend. Lib. 8, tit 3, n. 17. — Heiiieccius may be thought to have drawn a some- 
what broader inference; and to have isijsted, that persons, generally disabled to 
1^1 {ft eheir own affairs, were disabled to act as agents for others. Ex eodeoi in- 
mtfBtue (says he,) nature inhabiles ad negotia aliorum gerenda, procuratores etee 
I^KMse ; veluti fhnosos, mente captos, infantSs, surdos et mutos, minoris annis 
,4lhiMAecini, Heinecc. ad Pand. Lib. 8, tit 8, § 4*5. But he, molt probably. 
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9. But ^though all persons sui jtirisj are in general (as we 
have seen) capable pf becoming agents ; yet we are to under- 
stand^ that they cannot at the same time take upon themselves 
incompatible duties and characters ; or become agents in a trans- 
action, where they have an adverse interest, or employment.^ 
Thus, a person cannot act as agent in buying for another goods 
belonging to himself ; and at a sale made for his principal, he 
cannot become the buyer.^ Neither can he, when holding a 
fiduciary relation, such as trustee, guardian, attorney, or agent, 
contract with the same general binding force with his principal, 
as in ordinary cases, where such a relation does not exist.-^ And 
a memorandum, made and signed by a seller, at the request of 
the purchaser, will not bind the latter, as a memorandum within 
the Statute of Frauds, on account of this incompatibility of 
character^ [So the agent of an insurance company, however 
broad his authority, cannot receive an application from himself, 
and insure his own property so as to bind the company. 

§ 10. The civil law recognized in the fullest manner the same 
doctrine. Tutor rem pvpilli emere non potest, Idcmque porri- 
^endum est ad similia^id est, ad curatores, procuratoresy et qui 
negotia aliena gerunt.^ The reason is laid down in another pas- 
sage • that there is a natural incompatibility between the interest 
of the buyer and that of the seller. Quemadmadum in emendo 
et iwndeudo naturalUer concessim esty quod pluris sity minoris 
emere; quod minoris sity pluris vender c; et itaUnvicem se circum^ 


referred to such mental incapacity, as- deprived them of a suitable discretion to 
perform the duties of an agent. See rothier, Pand. Lib. 3, tit. 3, ii. 19, 20; 1 
bomat, B. 1, tit. 16, art. 4. 

1 Paley on Agency, by Lloyd .(3d edit.) ch. 1, Pt. 1,§ 7, art 5, p. 33 ; Id. art. 
6, p. 37, and note (4) ; 1 Story on EquityJurisp. §§ 315, 816 ; Post, §§ 10, 210, 
211. See Stainback v. Read, 11 Gratt. 28* 
s Paley on Agency, by Lloyd, 33 to 38; Massey v. Davies, 2 Ves. jr. 317; 
Charter r. Trevellyaii, 11 Clark & Finn. 714 ; Bunker v.^Miles, 30 Maine, 431; 
Walker v. Palmer, 24 Ala. 358 ; Post, §§ 210, 211, 213. 

3 1 Story on Equity, § 308 to 828, and cases cited in Paley on. Agency, by 
Lloyd (3d edit.) p. 33 to 37 ; 1 Livermore on Agency, 416 to 433 (edit. 1818.) 

^ Wright V, Dannah, 2 Camp. R. 203; Dixon ». Bromfield, 2 Chitty, R. 205; 
Fktrbrother v, Simmons, 5 Barn. 8c Aid. 333. 

6 Bentley v, Columbia*lns. Co. W Barbour, 595. 

ODig. Lib. 18, tit. 1,1. 34, §7; Post, § 213. 
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scr^ere.} Or, as it is elsewhere said ; In pretio emptimis et venr 
^Umis nalv/raliter licere contraheniibus se circumvefdre? Cuja- 
ciu6 has expounded the bearing of this decline on v^ious 
t^asions ; and more especially, where he says ; Nec enim tin- 
qmm aliquis quidquam vendibit sibi^ sed alii, Denique idmn 
homo emptoHs et venditoris officio fungi non potest. Cum vero 
idem non esset constitutum de cufolore^ quia^ rem adolescentis vel 
fwriosi^ vel prodigi^ curatorem emere non posse. Nec de Procu^ 
ratore negotiorum constituto ex mandato^ vel immiscente se nego- 
tiis^sine mandato^ non posse hunc quoque etiam quidquam emere 
de rebus doming ad quern negotia pertinent,^ 

§ 11. In the next place, as to the subject-matter of an agency. 
Although, in general, what a person sui juris may do himself, he 
may delegate authority to another to do for him ; yet there are 
exceptions to the doctrine. Thus, although a person may do an 
unlawful act, it is clear that he cannot delegate authority to an- 
other person to do it ; for it is against the policy of the law to 
allow any such authority, and therefore the appointment is 
utterly void. It imports neither duty, nor obligation, nor re- 
sponsibility, on either side; although it may involve both in 
punishment; Consentientes et agentes 'pari poena plectentur,^ 
And this is clearly the dictate of natural justice ; and as^uch 
is recognized in the civil law. Rei turpis nuUam mandatum est.^ 
Rlud^ quoque^ mandatum non est obligatorium^ quod contra- bonos 
mores est ; veluii^ si Titius de furto^ aut de damno faciendo^ aut de 

1 Dig. Lib. 19, tit. 2, 1. 22, §§ 8 ; Post, § 210. 

2 Dig. Lib. 4, tit. 4, 1. 16, § 4 ; Post, §§ 210, 213. 

* Cujacii Opera, Tom. 6, p. 90, ad Lib. 15, Dig. Salvii Julian! (edit I9eap. 
1758) ; Id. Tom. 4, p. 963, C. Comm, in Lib. 3, Resp. Papin. ; Id. Tom. 1, p. 968, 
C. ad tit. de minor. 25 annis ; Dig. Lib. 4, tit.' 4. See ’also Dig. Lib. 26, tit. 8, 
1. 5, § 2. — Mr. Livermore Las cited-^other passage, 1 Li verm, on Agency, 417, 
note (edit 1818,) from Ci\jacius; a^^ntained in Cujac.ad Dig. Li.b. 4,4, 16, 
4 ; Cujac. Opera, Tom. 1, p. 998, (edit 1755.) It is : Emptor emit quam minimo 
^test, venditor vendit quam maximo potest. 1 do not find tbe passage in the ; 
place cited. But in Cujac. Comm, in Lib. 3, Respons* Papin. Cujac. Opera, 
Tom. 4, p. 963, (edit 1758,) ad § Cum. Inter. [Dig. Lib. 46, tit 1, 1. 51, § 4,] is 
the following passage : Haec scilicet est nature contractus emptionis et vendi- 
tionis, u| vendat unus quanto pluris, emat alter quanto minoris possH.*' . Post, 
§210 and note. 

^^^^Jltidkerberti case, 5 Co. R. 80. 

Lib. 17, tit'l, 1. 6, § 3 ; Post, § 20. ’ 



CH. n.] AGENTS, WHO MAY BE. 11 

'V 

injurid faciendd mamdat iibi ; licet enim pcenam istius facti nomini 
prcBstiteris^ non tamen ullam habes adversus Titium actionem} 

§ 13. But there are other exceptions of a difierent charsicter, 
and standing npon different principles. They arise from this, 
that the act to be done is of a personal nature, and incapable 
of being delegated ; or that it is a personal trust or confidence, 
and therefore by implication prohibited from being delegated. 
Examples of both sorts are to be found in the common law. 
Thus, a person cannot do homage or fealty by attorney ; for it 
is deemed inseparably annexed to the man doing it, as a per- 
sonal service.® So, although, by the ancient common law, a 
lord might beat his villein for cause or without cause ; yet he 
could not delegate his authority to another to beat his villein 
without cause.® 

§ 13. For a like reason, one, who has a bare power or author- 
ity from another to do an act, must execute it himself, and can- 
not delegate his authority to anotlier ; for this being a trust or 
coiifidtmce reposed in him personally, it cannot be asbigiied to a 
stranger, whose abilily and integrity might not be known to the 
principal, or who, if known, might not be selected by him for 
such a purpose.^ Therefore, if a man has a power given to him 


1 Inst. Lib. 8, tit. 27, § 7, — Mr. Livermore^ remarks on this subject are woilhy 
of the attention of the learned reader. 1 Livonn. on -Vgoncy, § 2, p. 14 to 23, 
(edit. 1818.) 

2 Coombe's case, 9 Co. It. 7G a ; Cora. Dig. Attorney^ C. 3. 

3 Coombes ^•a^c, 9 Co. R. 76 a ; Com. Dig. Attorney^ C. 3. — On the same ac- 
count, where an act is i^jquired by statute to be done by the part} , if it can bo 
fairly inferred fi'oui the nature of the. act. that it was intended to be personally 
done, it cannot be done by an attorney. Thus, for example, where a feme 
covert is authorized by the laws of a State to convey her right in »my real estate 
by deed, fluly acknowledged by her upon nmrivy examination of a magisti-ate, it 
may be |j>rcjumed, that she cannot acknowli^e the same by an attorney. 

* Bacon, Abr. Authprity, D. ; Ersk. Inat. B. 8, tit. 3, § 34 ; 1 Liverm. on 
Agency, § 6, p. 54 to 66 (edit 1818); Com. Dig. Attorney^ C. 3 ; 2 Kent, Com. 
Lect 41, (4th edit.) 688 ; Coombe*s case, 9 Co. H. 75 b ; Blore v, Sutton, 3 
lyj^eriv. R. 287, 246 ; Schraaling r. Thomlinson, 6 Taunt R. 147 ; Soley i\ Rath- 
boiic, 2 M. & Solw. 298; Coekran v. Irlam, 2 M. & Selw. 801, SOS, note; 1 
BeU, Comm. B, 8, Pt. 1, ch. 4, § 4, p. 888, (4th edit) ; Id. p. 482, (5th edit) ; 
Emerson a. Providence Hat Manuf. Ca 12 Mass. R. 241, 242; Tip|>ets a. 
Walker, 4 Mass, B. 597 ; Commercial Bank of Lake Eric v. Nortfc, 1 ililb R* 
501 ; Lynn Biivgoyne, 18 B. Monroe, 400. 
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by th& own^r lo sell an estate,^ or to make teases for can* 

not act by an attorney*or agent ; for it is a‘ personikl tru^ So, 
^f,*by a will, ^ ^executor has a power given id him to isell -prop- 
erty or a person is vested with' a power 6f appointment or 
distribution of property among certain persons, according to his 
discretion ; in each case the power must be executed by him per- 
sonally, and cannot be delegated to another.^ So, a factor can- 
not ordinarily delegate his employment, as such, to another, so 
as to raise a privity between such third person and his principal, 
orto confer on him, as to the principal, his own rights, duties, 
or obligations.^ The same rule applies to a broker ; for he can- 
not delegate his authority to another to sign a contract in behalf 
of his principal, without the assent of the latter.® [So where 
the directors of a corporation had power to execute a lease of 
certain premises, it was held they could not authorize a third 
^ person to execute a lease which should bind the corporation.® 
So, where by a statute, a corporation was authorized to lay as- 
sessments on its members, it was considered that this power 
could not be delegated to the directors.' ] The reasq;a is plain ; 
for in each of these cases, there is an exclusive personal trust 
and confidence reposed in the particular party. And hence is 
derived the maxim of the common law ; Delegaia potestas non 


1 Bocock V. Pavey, 8 Ohio St. K. 270. 

2 Com. Di". Attorney^ C. 3 ; Coombe’s case, 9 Co. R. 75 ; 1 Roll. Abr. Author- 
ily^ E. 1. 30 ; Bacon, Abr. Auihofity^ D. 

3 1 Roll. Abr. Authority^ C. 1. 15 ; Ingram v. Ingram, 2 Atk. 88 ; Att.-GeD. v. 

Berryman, cited 2 Ves. 643. * 

4 Catlin V. Bell, 4 Camp. R. 183; Soley v. Rathbone, 2 M. & Selw. 298 ; 

€ockran v. Irlam, 2 M. & Sehv. 801, n.; Schmaling v. Thomlinson, 6 Taunt. R. 
146; 1 Bell, Comm. 388, § 412, (4th edit); Id. p. 482, (5th edit.) See also 
Post, §§108, no. f 

6 Henderson v. Barnwell, 1 Y. & Jerv, 387 ; 1 Bell, Comm. 388, § 412, (4th 
edit) ; Id. p. 482, (5th edit.) ; Post, §109. [But it has b^een held that a broker 
may authorize his clerk to make and sign a memorandum of a Contract, in his 
presence, and when the clerk acts merely ministerially and exercises no discre* 
tion of his own. Williams a* Woods, 16 Md. R. 220.] ^ 

3 Gillis V. Bailey, 1 'Foster, 149. See also Despatch Line v. Bellamy Man^ 
12 H. R. 226 ; Stoughton a. Baker, 4 Mass. 522 ; Emerson v. Providence 
fiat €o. 12 Mass. 237; Brewster v. Hobart, 15 Pick. 302, Wilde, J; Blore v. 

8 Minvale, 2137. See fioyt v. Thompson, 5 SmiAt ^6. 
ll^insor, ex parte, 3 Sto^, B. See Mayer McLur^ J6 Miss. 894. 
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potest BJtegari?’ Arid the like rule prevailed, to some extent, in 
the cii^ la>v^^ Procuratorem alium procurator em facere non posse? 
It seems also to Bfe the general rule of the Scottisfcfdaw.® 

§ 14. In general, therefore, when it is intended, that an agent 
shall have a power to delegate his authority, it should be given 
to him by express terms of substitution.* But there are cases, 
in which the authority may be implied ; as where it is indispen- 
sable by the laws, in order to accomplish the end ; or it* is the 
ordinary "cttstom of trade ; or it is under^^tood by the parties to 
be the mode, in which the particular business would or might*'be 
done,*^ [or where from the nature of the agency a sub-agent is 
necessary.]® Thus, if a person should order his goods to be sold 

1 2 Tnst. 597 ; Branch's Maxims, 38 ; 2 Kent, Com. Lect. 41, p. 633, (4th 
6(49 i v. Bell, ,4 Camp. IBS. • 

9 See Dig. Lib. 49, tit. 1, 1. 4, § 5 ; Lib. 14, til. 1, 1. 1, § 5 ; Id. Lib. 17, tit. 1, 1. 8, 
§3; Cujarii Opera, Tom. 10, p. 797, (edit. Neap. 1758); Heinccc. ad Band. 
P. 1, Lib. 3, tit. 3, § 419 to* 433; Ersk. Inst. B. 3, tit. .1, §34: 2 Kent, Com. 
Lect; 41, p. 683, (4th edit.) ; 1 Domal, B. 1, tit. 16, § 8, art. 3. This seems reg- 
ularly true in the civil law, in cases of suits ante litem eonteslatam : and perhaps 
there might 'be the like qujilitications annexed to the rule in some other eases. 
Dig. Lib. 14, tit. 1,1. 1, § 5 ; Dig. Lib. 17, tit. 1, 1. 8, § 3 ; Pothicr, Band. Lib. 14, 
tit. 1, n. 1, 2, 3; Ib. Lib. 17, tit. 1, n. 28; 1 Domat, B. 1, tit. 16, § 3, art. 3. 
Erskine, in his Institutes, (B. 3, tit. 3, § 34,) says, that by the Konian law, a 
mandatary might have committed the execution of the mandate to any third per- 
BOi^; and for this he cites the Digest, Lib. 17, tit. 1, 1. 8, § 3. The passage seems 
to prove, that the action, maiidati actio, would Ho against the second mandatary 
in cases where the agency was for the administration of private alfairs. Did the 
rule as to substitution, apply to the case of an iiistitor, or common clerk in a 
shop ? See the Digest, Lib. 14, 1. 1, § 5; 1 Domat, B. 1, tit. 16, § 3. art. 3. 

3 1 Stair, Inst, by Brodic, B. 1, tit. 12, § 7, p. 129 ; Ersk, lust. B. 3, tit. 3, 
§84. 

4 See 1 Liverm^on Agency, 54-56, (edit. 1818) ; Commercial Bank of Lake 
'Erie v. Norton, 1 Hill, R. 505. 

5 Coles V. TrecOthick, 9 Ves. 234, 251, 2^2; 1 Bell, Com. 387 to 391, ^ 412, 

(4di edit.) ; Id. p. 482, (5th edit.) ; 3 Chitty on Com. and Manuf. 206 ; Shipley 
V. Kymer, 1 M. & Selw. 484; Cockran v, Irlam, 2 M. & Selw. 301, 303, note; 
Lawtatt 0 , Lippineott, 6 Serg. & R. ^6 ; Johnson i\ Cunningham, 1 Alabama R. 
249, .Appleton Bank v. McGilvray, 4 Gray, 522 ; Dorchester Bank v. 

Nei^ England Bank, 1 Cush. 177. 

' See The Quebec Railroad Co. u. Quinn, 12 E. F. Moore, (Privy Council) 
283. [An agent has no right to delegate iiis authority to a sub-agent, without the 
aasent of his pnncipal ; bat^ where from the nature of the agency, a sul)-ageot 
must necessarily be eiQ^oyed, the assent of the principal Is implied as, where a 
draft, payable at a distatit {dace, is left irith a bank for collection, it must be pre- 
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by «iii agent At public auction; and the sale could only be made 
by a licensed auctioneer, the authority to substitute him? 4n the 
jigency, so far as the sale is concerned, would be implied.^* So 
where, by the custom of trade, a ship-broker, or other agent, is 
usually employed to procure a freight or charter-party for ships, 
seeking a freight, the master of such a ship, who is authorized to 
let the ship on freight, will incidentally have the authority to em- 
ploy af broker, or agent for the owner, for this purpose. tA.nd the 
same principle will apply to a factor, where he is, by the usage 
of trade, authorized to delegate to another the authority to sub- 
stitute another person to dispose of the property.'^ In short, the 
true doctrine, which is to be deduced from the decisions, is, (and 
it is entirely coincident with the dictates of natural justice,) that 
the authority is exclusively personal, unless, from the exj^ss 
language hsed, or from the fair presumptions, growing out of^ie 
particular transaction, or of the usage of trade, a broader power 
was intended to be conferred on the agent,^ 

§ 15. But although it is regularly true in our law, (for it seems 
to have been otherwise in the civil law,) that an agent cannot, 
without such express or implied permission, delegate his author- 
ity, so far as the principal is concerned ; yet the substituted agent 
may still be responsible to the original agent for his acts under 
the substitution, inasmuch as the latter is, in some cases, respon- 
sible to the principal for the acts of the sub-agenl.* And this is 
upon the same enlarged principle, which governs in the civil 
law ; that the act is not to be treated as void between the agent 
and his substitute, unless, indeed, the principal should interfere 
and prohibit the substitute from acting. Si quis mandaverit alicui 


somed tball it is intended to be transmitted to a sub-agent at place where it 
is payable, and not that the bank is to employ its own officers to proceed there, 
to obtain payment. Dorch. &. Milt. Bank v. Kew England Bank, 1 Cush. 177.’] 

1 See Laussatt Lippincott, 6 Serg. & 11. S 86. 

S See Cockran v. Irlam, 2 M. & Selw. SOI, note, 803 ; Goswell v. Dunkley, 1 
Str". ^80, 681 ; Bromley v. Coxwell, 2 Bos. k Pull. 438; Gray v. Murray, S John. 
Ch. E. 167, 178; Laussatt v. Lippincott, 6 Serg. & 11. 886 ; Post, § 110. 

8 1 Bell, Com. 388, (4th edit) ; Id. p. 482, (5th edit.) ; Ersk*. Inst. B. 3, tit. 3, 
{ 34; 2 Kent Com. Lect. 41, p. 683, (4th edit.) ; Mark v. Bowers, 16 Martin, K. 
05^ 1 Dgtnat, TB. 1, tit 16, § 3, art. 2, 8; Cockran v, Irlam, 2 M. & Selw. 301, 
303; note; Catlin v. Bell, 4 Camp. R. 188, 184 ; Commercial Bank of Lake Erie 
V* Norton, 1 Hill, R. 505. 

« rbat, |§ ai}, m, m. * 
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gerenda negoUa ejus, qui ipse sibi mandaverat^ hcAebit mandati 
PfCtkmem^ quia et ipse tenetur ; tenetur autem quia agerf potest^ 

§16* We have' thus seen, that, for the most part, where a 
party is of ability to do an act himself, he may do it by aii 
attorney or agent. But there are cases, in which the act must 
be done by an agent or attorney, and cannot be done by the 
principaL^ Thus, for example, an aggregate corporation, being 
a mere artificial being, cannot act, except throug|| the instrumen- 
tality of ^n agent or attorney, either specially pointed oift by the 
act of incorporation, or specially authorized By the corporation . 
to act in fts behalf.^ And, therefore, such a corporation cannot 
levy a fine, or acknowledge a deed, or appear in a suit, except by 
an attorney or agcnt,^ And the like rule existed in the civil law, 
for it was one of the privileges of a (Corporation ( Uaivcrsitas) by 
the civil law, to act, by means of an agent or attorney, who was 
known by the name of. actor, or procurator, or, more familiarly, 
by the name of syndic. Quibus avSem permissnm cst corpus 
habere collegii^ societatis^ Sfc.^ et acioreni, site syudicumy per quern, 
tamquam in republicd, quod commtmiter agi Jierique oporteaL aga- 
tur,fiat^ 

§ 17. Let us, in the next place, proceed to the consideration of 
the nature and extent of the authority, which may be thus dele- 
gated to an agent. It is commonly divided into two sorts ; (1.) a 
special agency ; (2.) a general agency. A special agency properly 
exists, when there is a delegation of authority to do a single act ; 
a general agency properly exists where ^here is a delegation to 
do all acts con'nected with a particular trade, business or employ- 
ment.® Thus, a person, who is authorized by his principal to 

j • 

1 Dig. Lib. 17, tit 1, 1. 8, § .1 ; Krsk. Inst. B. 3, tit 3, § 34 ; Pothier, Pand. Lib. 
17, tit 1, n. 33 ; Ante, § 13, and note. Stee also Murray t>. Poland, 3 Joh& Cb. 
B. 578; Post, §317. 

» Post, § 301. 

3 Co. Litt. 66 b. 

4 Com. Dig. Attorney, C. 3. 

s Dig. Lib. 4, tit 4, 1. 1, § 1 ; Id. 1. 6, § 1 ; Potbier, Pand. Lib. S, tit 4, n. 5, 9 ; 
Vicat VopabtiL ^yndicus ; Heiiiecc. ad PeCud. P. 1, J<ib. 3, tit 8, § 419 ; Id. tit 4, 
§ 489 ; Potbier on Obiig. n. 49. 

fi 8 Chitty on Comm. & Manuf. 198, 199; Paley on Agency, Lloyd, (3d edit.), 
3 ; id. 199, 300 ; 2 Ke^t, Com. Lect 41, pp. 630, 631, (4th edit) ; Parker e. Kett, 
1 Salk. R. 96, 07; Whitehead v. Tuckett, 15 East, 408; Anderson v. Coonley, 
81 Wend. R. 379 ; Farmers’ & Mechanics’ Bank r. Butchers’ & Drovers’ Bank, 16 
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^ '{Midrticulat deed, or to sign a partiOolar contract, or to 
IV particular parcel of merdba^se, is a special agent. 

S tilt a person, who is authorized by his principal to execute all 
eeds, sign all contracts, or purchase all goods required in a par* 
tiimlar trade, business, or employment, is a genial agent in that 
trade, business, or employment. 

% 18. A person is sometimes, (although perhaps not with entire 
accuracy,) call^ a general agent, who is not appointed with 
powers *80 general, as those above mentioned; but who has a 
general authority In regard to a particular object or filing; as, 
for exaipple, to buy and seU a particular parcel of goods, or to 
negotiate a particular note or bill ; his agency not being limited 
in the buying or selling such goods, or negotiatiiig such note or 
bill, to any particular mode of doing it.^ So an agent, who is 
appointed to do a particular thing in a prescribed mode, is often 
called a special agent, as contradistinguished from a general 
agent.^ 

^ 19. On the other hand, (although this is not the ordinary 
commercial* sense,) a person is sometimes said to be a special 
agent, whose authority, although it extends to do acts generally 
in a particular business or employment, is yet qualified and re- 
strained by limitations, conditions, and instructions of a special 
nature. In such a case the|,agcnt is deemed, as to persons deal- 
ing with him in ignorance of such special limitations, conditions, 
and instructions, to be a general agent ; although, as between 
himself and his principal, he may be deemed a special agent.^ 
In short, the true distinction (as generally recognized) between a 
general and a special agent, (or, as be is sometimes called, a 
particular agent,) is this : a general agency does not import an 


N.y. H. 148; Tomlinbon w. Cdlet, S^lackf. Ind. K 486; Walker w. Skipwith, 
Meigs's Tenn R 602; Srfkagc w. Rix, 9 N H R 263; Post, § 126 to 184, espe- 
cially notes to § 127 and 183. 

1 Paley on Agency, by Lloyd, (3d edit), 2; Id. 199, Whitehead v. Tackett, 
;L6 Eaat, R 408 ; 1 Domat, B. 1, tit 16, § 3, art 10 ; Anderson v. Coonley, 21 
Wend. R. 879. See Loudon Savings Society v. Hagerstown Bank, 86 Penn. St 
R.498. ^ ' 

9 Andrews e. Kneeland, 6 Cowen« R. 854. 

t See ^enn e. Harriflon, 8 T. Rep. 757, 760, 762 ; Whitehead e. Tackett, 15 
400, 408; 8 Chitty on Comm. & Manuf. 188, 199 ; 2 Kent, Com. Lect 
edit); Andenon v. Coonlej, 81 Wend. 879; Bryant v. 
; Johnson a Jones, 4 Baibonr, Stip. Ct R 07. Y ) 869. 
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unqualified authority, but that which is derived from .a multitude 
of instances, or in the* general course of an employment or 
business ; whereas a special agency is* confined to an individual 
transaction,^ 

§ 20. The same distinction was well known in the civil law. 
Thus, it is said, Procuraior autem vel omnhm rerum^ vel unius rei 
es*se potest? And although it seems to have been at one time 
doubted, whether a procuration was * properly created by the 
mere delegation of authority to do a single act, yet that doubt 
was deemed to be unfounded ; Sed verius est, earn quoque pT(fcvr 
ratorem esse^ qui ad unam rem datus sit? And a j^r^uration 
niight eitiier be limited or unlimited ; conditional or ^solute ; 
restrictive or unqualified ; provided it was not unlawful ; Item^ 
Mandatum et in diem differij et sub conditione contrah% potest* 
Rei turpis nullum mandatum est? 

§ 21. At present it is not necessary to say more upon the sub- 
ject of general agency and special agency, as contradistinguislied 
from each other; inasmuch as it will hereafter occur in other 
connections.^ But the distinction between them, as to the rights 
and responsibilities, the duties, and the obligations, both of prin- 
cipals and agents, is very important to be carefully observed, as 
the doctrines applicable to the one soifietiines totally fail in regard 
to the other,® It may, perhaps, be jvell to add, (what, indeed, 
bus been already intimated,) that general agetits are to be care-^ 
fully distinguished from universal agents ; that is, from agents, 
who may be appointed to do all the acts, which the principal 
can personally do, and which he may lawfully delegate the power 

• 

i Whitehead v, Tuckett, 15 East, R. 400, 408 ; Paley on Agency, by JUoyd 
(8d edit.), 199 and note; Id. 200, 201 ; Andrews r. Kneeland, 6 Cowen, R 864. 

® Dig. Lib. 8j tit. 3, 1. 1, § 1 ; 1 Domat, B. 1, dt. .15, § 1, art 7 ; Pothier, Pand. 
Lib. 3, tit 8, n. 8 to 8. 

® Dig. Lib. 8, tit 3, 1. 7, § 1 ; 1 Domat, B. 1, tit 15, § 1, art 7 ; 1 Stair lust 
Brodie, B. 1, tit 12, § 11. — Heineceius says : Et quia non ambigitur, vel omniam 
negotioram bonorumque administrationem, vel unius rei, mandare posse ; procu- 
ratores etiam in universales et singulares dividuiitur. Heinecc. ad Pand. P, 1, 
Lib. 8, tit. 3, § 417. By universales in this passage, Heineceius means, what,wa 
are accustomed to cidl^ general agents ; aitd by singulares, special agents. 

♦ Dig. Lib. 17, tii 1,1. 1, § 8, 1. 6, § 3, Lib. 3, tit 3, 1. 1 ; Id. Pothier, Pand, lib, > 
17, 8, n: 8, 19, %0. Bote, § 11, 

® Post, *§ 126 to 134* 

® Itee Post, § 136 to 184. 
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^ to do. Sttch an oniyanwl agency nokay potentaally 

Jidat; bnt it must be of the very ratcBt di«mi^e«aie. And, indeed, 
nia cBffipult tb conceive Of the existence of snch an agency prac* 
IlnhUy, inasmuch as it would be to make. such an agent the boot* 
{>fete mastcg, not merely Dux facH, but Dominus renm, the com- 
plete disposer of all the rights and prop^fiy of the principaL It is 
very certain, that the law. will not from any general exptessionst^ 
however broad, infer the existence of any snob unusual agency; 
but it will rather construe them as restrained to the principal 
biAiness of the party, in respect to which, it is presumed, his 
inientiqp to delegate the authority was principally directed,^ 
Thus, for example, if a merchant, about to go abroad for tem^ 
porary purposes, should delegate to an agent his full* and entire 
authoril^ to sell any of his personal property, or to buy any 
property for him, or on his account, or to make any contracts, 
and also to do any other acts whatsoever, which he could, if per- 
sonally present; this general language would be construed to 
Spply only to buying or selling, connected with his ordinary 
business as a merchant ; and would not, at least without some 
tpore specific desigiiatioih, be construed to apply to a jsale of his 
household furniture, or his library, or the common utensils, pro- 
visions, and other necessaries used in his family. Much less 
would it be construed to fLutborize any contracts to be made, 
which would be 6f an extraordinary or personal character, sudh 
as a contract olf marriage, or a marriage settlement, or a sale of 
such things, as would break up and destroy bis business as a 
merchant in bis particular trade.^« 

§ 22. And in relation to general agency, one man may be a 
general agent for his principal in one business, and another may 
be his general agent in another business ; and in such case each 
, agent will be limited in his authority to the particular business 
Hi^thin the scope of his peculiar agency. Thus, for example, if 
a man should be at once a banker and a merchant, carrying va 


t $ Chltty on Comm. & Manuf. 1 98-200 ; Paloy on Agency, by Lloyd, 198 
Post, § 62 to 68. 

t See 8 Ghitty on Comm, k Mann^ 199, 200 ; Eilgoiv o* Finlyam, I H. BL 
JmI: o. gillie, 2 H. BL 618 ; Hay v. Goldatmdt, I Taunt. R. 849 ; Atwood 

" B- & Cresw. 278; Cochian v. Newton, 8 R. 49. Bee, 

l^authority to borrow* money or not, HawtWyne alBoome, 7 
899 ; Kellev a Liilher. 7 OxaT«-887. 
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ea<^ business dwtindily, with separate dierks aifd agents for each 
branch, an agent in fhe one would not be deemed to possess any 
authority to act in the other ; although each would, or might, in 
a legal sense, be deemed a general agent. 




CHAPTER III. 

* 

■pIFFERENT KINDS OF* AGENTS. 

§ 23. In the next place, as to the dilTerent kinds or classes of 
Agents. It will be found very difficult to enumerate them all in 
detail ; but it may not be tbithout use to state some of those 
which hare acquired a dis%ncti\c appellation; as it may serve to 
pve us a more exact view of the nature of the rights, the obliga* 
tions, and the duties of each. Foi the want of a due discrimi- 
nation in this respect, very erroneous inftrences are frequently 
deduced from the reported decisions ; which decisionb, howev^* 
correct with reference to the cla# of agents embraced therein, 
will often be found to mislead, unlcsn taken with the implied and 
tacit qualifications, applicable to that peculiar class of agency. 

§ 24. First Attornf.ys. This class is divisible into two 
lands, differing very widely in their rights, duties, obligations, 
and responsibilities : ' (1.) Attorneys in law ; (2.) Attorneys in 
fact^ The former class includes those persons who are ordina- 
rily intrusted with the management of suits and controvorsies 
in Courts of Law and other judicial tribunals; answering to 
the Proewaiores ad Idem of the Civil -Law in many jflaticu- 
lare» qhhough not perhaps* in all respects clothed with as ex- 
tensive an authority.* Among these are Attorneys in Contts 

-I I ji- - - - _ — -I I I Wl (i , 

1 H«lnecc, ad Pand. P. 1, Lib. 3, tit. S, § 416. ^ 

3 3 Black. Comm. 25; Ca Litt 51, 52 a. — In tbo Citil Law, no person 
appoint a Proourator ad Litem, except he was the Domiuiis Litis. The 
himtelf (Actor^i^as^ be&re $he contestation of the suit, (ante htem <^testa(eilht) 
the sol^ Domtana Litis, fiat his Procurator, after the contebtation nf tb^ 
lmm$ DomiiniB Litis; and then, but ao| beioroi he oould delegate hil imAoi^ 
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otrOommon LaW, Solicitors in Courts of Equity, and Froctors 
id Courts of Admiralty and in the Ecclesiastical Courts.^ These 
tae wholly distinguishable from advocates or counsel in the Bo- 
man and English Courts, although not generally in the American 
Courts. In the Roman Courts, the office of an advocate ^as, 
and in the .English Courts it is, purely honorary and gratuitous; 
that is to say, he is not entitled to charge or recover against his 
client any compensation for his services ; as an attorney, solicitor,^ 
or proctor may. But whatever he receives for his services, is 
deemed to be an honorary donation, — Quiddam honorarium? 
Indeed, the Roman law, at least under the Emperors, alTected to 
treat it as a degradation qf the order to serve for hire, or in any 
other manner than gratuitously and for reputation. Apud Urbem 
a/uiem Bomcuuam etiam honoratis, qui hoc officium puiaverint eligen- 
dum^ €0 usque liceat orare^ quibus malucrint ; vulelicc ut non ad 
twrpe compendium stipemque de for mem hcec arripiatur occasio ; sed 
kmdis \per earn augmenta quiphudwr. # Nam si lucro pecunidque 
capiantur^ veluti abjecti atque digeneres inter vilissvnos numera* 
buntur? The theory of the English law was, perhaps, originally 
the same; but it has ceased to be known, except as a mere 
.theory. As advocates are not in England entitled to recover 
their fees in a suit at law, th^ receive them in advance of their 
services, not indeed as a mere compensation pro opere et labor e ; 
but as a liberal emolument (^quiddam honorarmm) for the per- 
formance of the highest intellectual and moral duties for their 
clients in courts of justice;^. a trust, Which, to the honor of the 
Bar, it may be said, they discharge with the most fearless and 
exalted ability and independence.^ Nor, indeed, can one easily 

to another Procurator. Quod quis sibi debitum exigere tibi mandavit ante litis 
oontesi^ioflem, tu alii potendum mandare non potes. Cod. Lib. 2, tit. 13, 1. 8; 
Heinecc. ad Pand. P. l, Lib! 3, tit. 3, §§ 421--42d, 431; Pothier, Pand. Lib. 3, 
tit. 3, n. 21. * 

I 3 Bt. Comm. 25. 

• 8 Bl. Comm. 27-29 ; Comm. Dig. Attorney^ B. 18. 

.3 Cod. lAb. 2, tit. 6, 1. 6, § 5 ; Pothier, Pand- Lib. 3, tit. 1, n. 17. 

I 3;jBl. Comm. 28 ; 2 Domat, Public Law, B. 2, tit 6, § 2, art. 5. 

« # I ea^inot )>ut quote here, with great pleasure, the remarks made upon a very 
by I&rd Langdale in Hutchinson v. Stephens, (1 Keen, R. ) 
to the task, (said he,) which I may be considered^ have imposed 
l 'Wiiib to observe, that it arises from the confidence, which long ex*- 
tna to renoae in them, and ftom a sense which 1 entertain of tKa 
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for^t the dignified adtnonition of the Roman law on the trae 
duties of an advoqate, an adniomtipn which should be present to 
the thoughts of every person practising in any court of justice* 
Ante omnia watem univetsi Advocati ita prmbeant pairocinia jw* 
gantibus^ td non ultras quam litium posoit uUUtas in licentiam con- 
viciandif et male dicendi temeritatew prorumpant. Affant^ quod 
can$a desiderat; temperent se ab injurid. Nemo ex industrid pro^ 
w^atjuTgium^ Bat, as it is not our design in the present work 
to consider the rights, powers, dutips, and obligations of persons 
^acting as attorneys, or as advocates, in courts of justice, this 
^auhjeOt will not be further pursued.® 


truly honorable and important Ber\ ices which they constantly perforin as minis* 
ters justice, acting in aid ot the judge, before whom ihe\ practise. No coun- 
sel supposes himself to be the mere advocate or agent of his client, to gain a 
victory, if he can,cSi a particular occasion. The real and the argument^, of e\ery 
counsel, knowing what is due to himself and his honorable profession, are (]uali* 
find, not only by considerations affecting his own character as a man of honor, 
experience, and learning, but also by coubiderations adccting the general inters 
ests of justice. It is to these coi^dcratious iLat I apply my self ; and I far 
from thinking that any counsel, who attends here, will knowingly violate, or 
silently permit to be ^iolatod, any established rule of the Court, to promote the 
purpose of any client, or refuse to afford me the assistance, which 1 ask'^in these 
cases.” 

1 Cbd. Lib. 2, tit. 6, 1. 6, §§ 1, 4 *, Poihiei^ Fand. Lib. 3, tit. 1, n. 20 ; 2 Domat| 
B. 2, tit 6, § 2, hrt 1 to 5. 

* See Comm. Dig. Attorney^ B. 1-20. Domat has iHell remarked, that all these 
Rules of the Duties of Advocates may be redui'od to two maxims . one, never to 
defend a cause which is unjust ; and the other, not to defend just cause'* but by 
the way^f justice and truth. And these two maxims are so essential to tlie duties 
of advocates, and so indispensably necessary, that, although they seem to be rather 
mhxhns of Religion, they are, however, in proper termsi, expressed in the Laws 
of the C6de and the Digest. 2 Domat, by Strahan, B. tit 6, § 2, sub. fin. p. 
*$20, fedit 1822.) Patroni autem causarum, &c., juramentum prsaStent, quod 
omni quidem virtute sufi omnique ope, quoii verum et justum existiniaverint, cli- 
entibus suis inferre procurabunt ; nihil studii rclinqucntes, quod sibi possiUle est 
Non notem oredita sibi causa cognita, quod improba sit, vol penitus desperata, et 
ex mendaoibus allogatiombuscomposita, ipsi scientes prudentesque malficonscien* 
tift liti patrocinabuntur ; sed et si certamine procedentc aliquid tale sit cognitum 
fiierit, a causfi recedont, ab hujusmodi commun'one sese penitus soparantes. Such 
IS the oath and such the doctrine prescribed to lawyers in the days of Justinian. 
Godt Lib. S, lit 1, 1. 14, g 1. How well worthy is the doctrine for the considera- 
tion of Christian law^ie in our day, [The responsibility of Attorneys is discussed 
in an interesting manner by Lord Campbell, in a case Wore the House of Lorda 

In eetion such as thiSt"' hq says, ♦‘by the client against Ae professional ad- 
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§ 35. Secondly. Attorneys in yaot. These are so called in 
contradistinction to Attorneys in law, or Procufaiores ad liiem^ 
and may include all other agents employed in any business, or 
to do any act or acts in pais for another.^ But it is sometimes 
used to designate persons,^ who act under a special agency, or a 
special letter of attorney, so that they arc appointed in faciumy 
for the deed, or act, required to be done.® 

§ 36. The most common classes of commercial Agents are 
Auctioneers, Brokers, Factory, Consignees, ^Supercargoes, Ships- 
Husbands, Masters of Ships, and Partners. Of each of these *a 
few words Will be said in this place.^ 


viser, to recover damages arising from the misconduct of the professional adviser, 
1 apprehend there is no distinction v^hatever between the law of Scotland and the 
law of England, 'f he law must be the same in all conntries where law has been 
considered as a science. The professional adviser has nevef* been supposed ter 
guarantee the soundne^»s of his advice. I am sure 1 should have been sorry, 
when I ha^ the honor to practise at the Bar of England, if barrister had boeii 
liable to such a responsibility. Though 1 was tolerabb cautious in giving opinions, 
1 have no doubt that I have repeatedly given prroneous opinions, and 1 think it 
was Mr. Justice Heath who said that it was a very difTicult thing for a gentleman 
at the Bar to be called upon to give his opinion, because it wab calling on him 
to conjecture what twelve other persons would say uppn some points that had 
^never before been determined. Wdll, then, this may happen in all grades of the 
profession of the law. Against the barrister in England, and the advocate in 
Scotland, luckily, no action can be maintained. But against llie attorney, the 
professional adviser, or th# procurator, an action may be maintained. But it is 
only if he has been guilty of gross negligence, because it would be monstrous to 
say that he is responsible for even falling into what must be considered a inistake. 
You can onl} expect from him that he will be honest and diligent ; and il there 
is no fault to be found either with his integrity or dili^upnce, that ih all lor which 
he is answerable. It would be utterly impossible that you could ever have a class 
of men who would give a guarantee binding themselves, in giving legal advice 
and conducting suits at law, to be always in the right.” Furves u. Landoll, 111 
Clark & Finnelly, H. 91. bee also, Baikic u. Chandless, 3 Camp. B. 17 ; Pitt u. 
Bolden, 4 Burr. R. 2060.] 

^ An act, in 2 )ais, is literally an act in the country ; but the phrase is techni- 
cally used to express any act done, which is not a matter of record or done in a 
bourl of #hcord. 2 Black. Comm. 294. 


®.1|Pee BaooQ*s Abridg. Attorney. 

9 llr. Bell, in his Commentaries on the Laws of Scotland, has remarked, that 
niercanlile ag^cy there is a vast variety of forms, in which the authority of 
ia deBy delegated to others. Besides the occasional authority, by pro- 
p pi^nvation, to accept or draw bills of exchange, the charge gtvon 
la luaui^e a store or shop, which Is called Institorial power, the exten- 
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§ 27. First. , Auctioneers.^ An auctioneer is a person, who 
is authorized to sell goods or merdhandise at public auction or 
sale for a recompense, or (as it is commonly Called) a commis- 
sion. In two respects he differs from a mere broker. A broker 
may (as we shall presently see) buy, as well as sell;* whereas an 
auctioneer can only sell. So, a broker cannot sell personally at 
public auction ; for that is the appropriate function of an auc- 
tioneer; but he may sell at private sale,' which power an auc- 
tioneer (as ^ueh) docs not possess s An auctioneer is primarily 
deemed to be the agent of the seller of the goods ; but for cer- 
tain purposes he is also deemed to be the agent of both parties.^ 
Thus, by knocking down the goods sold to the person who is thc^ 
highest bidder, and inserting his name in his book or memoran- 
dum, as such, he is considered as the agent of both parties ; and 
the memorandum so made by him will bind both parties, as 
being a memorandum sufliciently signed by an agent of both 
parties within the statute* of frauds. Before the knocking down 
of the goods, he is, indeed, exi lusively the agent of the seller; 
but after the knocking down, he becomes also The agent of the 
purchaser, and tlie latter is presumed to give him authority ‘to 
write down his name as purchaser.*** ^ An auctioneer ha^ also a 


sive trust given to a shipmaster, oalled Exeivltatorial power, the powers of factors, 
agents, and brokers, are all included within the contract.” 1 Bell, Comm. 885, 
(4th edit.) ; Id. p. 476, (5th edit.) 

* As to powers of Auc*tioncers, see post, §§ 107, 108. 

2 Post, § 28. 

3 Wilkes r. Ellis, 2 II. Bl. 555; Daniel v. Adams, Anibl. 495.* Auftioneers 
were sometimes called Bnokers in our old law Spelman, in his Glov^arv, Auc- 
tionarii, defines them thus: Qui publicis subhastationibus priosunt, Piopolse, et 
^0$, Apfjlin Brokers, dicimus. See also Jacob’s Law Diet. Brokers. 

W 4 See Johnson v. Boberts, 30 Eng. Law and Eq. R. 234. 

® Post, § 108. Simon v. Mhtivos, 3 Burr. R. 1921; Emmerson t\ Ileelis, 2 
Taunt. R. 38, 48 ; Kemeys v. Proctor, 1 Jac. & Walk. 350 ; 3 Vos^ & B. 57, 58 ; 
White V. J*roctor, 4 Taunt. R. 209, 211 ; McCorab v. Wright, 4 John. Ch. R. 
659; Hinde v. Whitehouso, 7 East, R. 558, 569 ; Bird v. Boulter, 4 B. & Adolph. 
443 ; ^uekinastcr v. Harrop, 18 Ves. 472, 478 ; Henderson v. Barnwaft, 1 Y. 3c 
Jerv* 889 ; Fail brother r. Simmons, 5 Barn, k Aid. 333. In Williams v. Milling* 
ton, (1 II. Bl. 85,) ^Ir. Justice Heath said, “ Though he (an au< tionoer) is an 
agent to some pniposcs, he is not so to all. He is an agent for each party in dif- 
ferent things; but not in the same thing. When he prescribes the rules of bid- 
ding, and the terms of the sale, he is the agent for the seller. But when he pnta 
dpwn the name of the buyer, he is agent for him only.” 


m. 

vpetial {ttopertfjrifl the goods sold by him, and a lienion the same 
^aod the proceeds thereof, for his commissions ; and he jjjiay sue 
Ihe fitffcbaser at*the sale in his own name,* as well aa in tlie 
name of his principal.^ An auctioneer is also deemed pttSOnally 
a vendor to the purchaser at the sale, tinless at the 'time of the 
sale he discloses the name of his principal, and the transaotioi]^ 
is treated as being exclusively between the principal and the 
vendee.^ An auctione'er can sell only for ready money, unless 
there be some usage of trade to sell on credit* , ,, 

§ 28. Secondly. Brokers. ^ The true definition of a broker 
seems to be, that he is an agent, employed to make bargains and 
Ooontracts between other persons, in matters of trade, comineroe, 
enr navigation, for a compensation, commonly called brokerage.*^ 
Or, to use the brief but expressive language of sm eminent 
Judge, “ A broker is one, who makes a bargain for another, and 
receives a commission for so doing.”* Properly speaking, a‘ 
broker is a mere negotiator between the other parties, and he 
never acts in his own name, but in the names of thos^ who em« 
ploy him.^ Where he employed to buy or to sell goods, he is 

1 Robinson v. Rtitter, 30 En^ Law and Eq. R. 401 ; 4 El. & Bl. 354. 

3 Williams v. Milliti^on, 1 H Bl. 81, 84, 85; 3 Chitty on Comm, and Manuf. 
210 ; Girard v. Tag^rart, 5 Sorg. & Rawle, 19, 27. 

3 Mills V. Hunt, 20 Wtind. 431 , Franklin v. Lamond, 4 Com. B. R. 637 ; Jones 
V. LitUedale, 6 Ad. & £11. 486 ; Post, §§ 160 a, 266, 269, 270. 

^ Post, §§ 108, 209. 

®,Com. Dig. Merchant^ C. Terms de la Ley, Broker, Malyne, Lex. Mcrcat 
143; 1 Bell, Comm 347, 385, 386, (4th edit.)’; Id. pp. 477, 478, 481, 483, (6th 
edit.); Wilkos w. Ellis, 2 II. Bl. 555, Jannen v. Green, 4 Burr. 2103; 2 Kent, 
Coqsm. Lect. 41, p. 622; note (d,) (4th edit) Cowal, in his Interpreter, gives 
the etymolog} of the word from the French word Broceur, Tritor, a person who 
brejaks into small pi(»ces, as if to say,* he is a dealer in Small wares. 

® In Pott V Turner, 6 Bing. R. 702, 706, Lord Ch. Justice Tindal said : 
broker is one who makes a bargain for another,* and receives a commisnon fiir 
fO doing; as^for instance a stock broker. But in common pax Ian <*0 one who 
^tweeived payment of freights for the ship-owner and negotiates for cdTgoeSyisa 

a..., 

•ssvKer. • 

, fSeaemg v. Corrie, 2 B. & Aid. 137, 143, 148, 149. See also Kemble v, Atkins, 

SkMt R. 26b; 2 Kent, Comm. Loot. 41, p. 622, note d, (4lh edit.); 1 Bell, 
jip. 346, 347, ^ 879, (4th edit.) ; Id. p. 385, § 409 ; Id. 477, 478, 481, 483, 
b^ given a very full and exact description according to the 
^ ^ engagement (says he) of a broker is like to that of a 

otlier agent; but inth this difference, that, the broker ficing 
opposite interests to manage, he is, as it were, 
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not intrusted with the custody or possession of them, and is not 
' authored to buy or to sell them in his own namc.^ He is 
strictly! therefore, a middle man, or intermediate negotiatpr be- 
tween the parties; and for some purposes (as for the purpose of 
signing a contract within the statute of frauds) he is treated as 
the agent of both parties.^ Hence, when he is eroplo^d to buy 
and sell goods, he is accustomed to give to the buyer a note of 
the sale, commonly called a sold note, and to the seller a like 
note, commonly called a bought note, in his own name, as a^ent 
,o^ each, and tliercby. they are respectively bound, if he has not 
exceeded his authority.^ Hence also it is, that if a broker sells 
the goods of his principal in his own nan^e, (without some spe- 

^ . j- 

agent both for the one and the other, to negotiate the pommercc and aiTair, in 
'which he concerns himself. Thus, his engagement is two-fold, and consbta in 
being faithful to all the parties, in the execution of what every one of them in- 
trusts him with. And his [lower b not to treat, but to explain the intentions of 
both parties, add to negotiate In such a manner, as to put those, who employ him, 
in a concKtion to treat together personally/’ 1 Domat, B. 1, tit. 17, § 1, art 1. 

1 i^aring v. Corrie, 2 B. & Aid. 137, 143, 148. As to his powers and duties, see* 
post, §§ 107, 108. 

* Rucker v. Cammeyer, 1 Esp. R. 106; Hindc Whltchouse, 7 East, R. 558, 
569 ; Kemble r. Atkins^ 7 Taunt. 260 ; Henderson r. Barnwall, 1 Y. & Jerv. 
387 ; Beal v. McKiernan, 6 Louis. R. 407 ; Post, §§ 107, 108 ; Hinckley Arey, 
27 Maine R. 862. 

3 Ibid. ; Ilicks y. Hankiii, 4 Esp. R. 114 ; Hcvinan v. Neale, 2 Camp. R, 337 ; 
Dickinson r. Lilwal, 1 Stark. R. 128; Gale v. Wells, 1 Carr. & Payne, 888; 
Gumming v. Uocbuck, 1 Holts N. P. R. 172 ; Grant v, Fletcher, 5 Barn. & Cresw. 
486; Thornton y. Kempstcr, 5 Taunt. 786 ; 1 Bell, Comm. 347, (4th edit.); Id. 
pp. 477, 478, (5th edit.) ; Goom y. Aflalo, 6 B. & Cress. 1 1 7. The name of both 
the buyer and the seller,, ought to appear upon the sale note given to the parties, 
though in practice the name of one party is sometimes omitted in the note given 
to him. Champion v. Plummer, 4 Bos. & Pull. 252; Picks r. Hankin, 4 Esp. R. 
^*114, 115. ,1 have given in the text the ordinary designation of the sale notes, as 
bought and sold notes. Tlmre is, however, some confusion in the books the 
Qse of the i^rnis, probably arising from the words of tlie instrument itself. Thus, 
in Baring y. Corrie, (2 B. & Aid. 144,) Lord Ch. Justice Abbott, speaking of the 
buyers in thaf case, says, “ that they received a .m/e note, and^ere not ii^quired 
to sign a Ifouff/it note.” Jh the same ease, Mr, Justice Bayley says;^< that the 
brokers delivered to the plaintiffs (the sellers) a sold note, exactly in the 
Ibrm, supposing theJln to have sold in their character as brokers ; and they deliv- 
ored to the defendants (the buyers) a Sought note, exactly suit^?d to the om of. 
their having sold as brokers, without disclosing the name of- the seller.” 
diAnctioii in Freeman v. Loder, 11 Adolph. & Ellis, 589; Higgins v, Seni 9 £,.$ 
Mees. 8c ,Webb. 834, 835 ; 

A0£{9OT. * S 



XQWCJ^ 


loH., ra. 

• Jr ’ 

olid an^ority 'flo to do,) inaisinach as he exceeds his ,fiitoper au* 
tiiiMity, the principal will have the same rights and ralbMies 
^Ipaiqptt thp pmohaser, eif) if his name had been discloseflFhy the 
hvoker.^ * . 

^ 39. A broker, being personally confided in, cannot o^narily 
delegate j^is authority to a sub-agent, or clerk under him, or to 
any othen person. authority, therefore, to delegate it, if it 
exists at all, must arise from an express or an implied assent of 
the principal thereto.^ 

§ 30. Brokers were a class of persons well known in the civil 
law under the desoriptiou of ProxeneUs. Their functions, among 
the Bomans, were not unlike those which are performed by them 
among all modern commercial nations ; for in all the^ nations, 
they are a known, if not a necessary, order of agents.^ 

(says the Digest) enim htqusmodi homtmm^ ut tarn in magna dm- 
taul officincB, Est enim Proxenetarum modus, gui emptionibus, 
venditionibus, commerciis, contractibus lioifis utiles, non adeo im- 
probabUi more se exhibent.* They were entitled to charge a bro* 
kerage compensation ; and were not treated as ordinai^y incur- 
ring any personal liability by their intervention, unless there was 
some firaud on their part. Proxenetica jure lidto petuntur. Si 
proxeneta intervenit faciendi nominis, ut multi \olent, videamus, an 
possit ^asi mandator teneri? Et non puto ieneri. Quia hie 
monstral magis nomen, qdhm mandat, tametsi laudet nomen.^ 

§*31. It has been already suggested, that a broker is for some 
purposes treated as the agent of both parties. But primarily he 
is deemed merely the agent of the party by whom he is orig- 
inally employed ; and he becomes the agent of the oth<*r party, 
only when the bargain or contract is definitively settled, as to its 
teix^s, between the principals ; ^ for, as a middle man, he is not 


.r Baring v. Corrie, 2 B. & Aid. 137, 143-146. 

3 Henderson v. Bamwall, 1 Y. & Jerv. 387 ; Cochran «. Irlam, 2 M & S. 301, 
iepi#; Poet, § 108 . 

3 Sms 1 iDomat, B. 1, tit 1 7, Jntrod. and § 1, art. 1 ; Goom v. Aflalo, 6 Bam. 
It 117; Henderson v. BamwSlI, 1 Y. & Jerv. 387, 393, 391; BeawSS, 

Uere. Brcixrh, Yol. l, p. 464,<6th edit) 

^|li(,JjU>.|i:hdtl4,l. 3, iDomat, B. },t}tl7,§l,art 1. 

00, tit 14, L 1, 2 ; 1 Domat, B. 1, tit 17, § 1, art 2. 

' P *• SlfVy; Paley on Agency, by hli^, 171, note {p ) ; HendcAon 

I IT* ft Jt 887, 393, 399 ; Hinckley Pt Areyt 27 Maine B. 802. « 
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ontrcuf^^^ fi^ the terms, but merfely to interpret^ (as it is some- 
timiy|^|rksed) between the ]j|ripcipals.^ It would be . a fraud in 
a to act for both parties, concealing his agency for one 

from ^P other, in a case where he was intrusted by both with a 
discretion, as to buying and selling, and of course where his 
judgfnent was relied on. Thus, if A should employ a broker to 
sell goods for hfm for the highest .price he could get, and his 
jud^ent should be confided in ; and B should at the same time 
employ th^ same broker to purchase the like goods at the lowest 
price, for which they could be obtained ; it is plain, that, if -this 
mutual agency were concealed, it might operate as a complete 
surprise upon the confidence of both parties, and would thus be* 
a fraud^^on them. Indeed, it would be utterly incompatible 
with the duties of the broker to ^t for both under such cir- 
cumstances; since, for all real purposes, be would be both buyer 
and seller ; and the law will not tolerate any man in becoming 
both buyer and seller, where the ftterests. of third persons are 
concerned.® [And a broker who so acts without informing his 
principals cannot recover a commission .for his services ; and evi- ^ 
dence of a custom among brokers to charge comiftissioiis in such 
cases is incompetent.®] 

1 Dig. Lib. 50, tit. 14, 1. 1, 2; 1 Domat, IL 1, tit 17, § 1, art 1. 

2 See Wright r. Daiinab^ 2 Camp. II. 203*; Fairbrotber i\ Simmons, 5 B. & 

Aid. 333; Paley on Agency, by Lloyd, (3ci eiiit) 10; [Pugsley r. Murray, 4 £. 
D. Smith, (N. Y.) 245,] . 

3 [Farnsworth v. Uemmer, 1 Allen, 494, (Mass.). Bigelow, C. J., there said: 

The principle on which rests the well-settled doctrine, that a man cannot become 

the f)urchascr of property ior his own use and benedt which is intrusted to . him to 
eeil, is ecpially applicable when the same person, without the authority or consent 
of the parties iuterestcdt^uiidertakcs to act as the agent of both vendor and pur- 
^aser. The law does not allow a man to assume relations so e^sentially incoh- 
mstent and repugnant to each other. The duty of an agent for a vendw is to 
sell the property at the highest price ; of the agent of the purchaser to boy jt for 
the lowest. These duties are so utterly irreconcilable and conilibthig that they 
cannot be {>erformed by the same person without great danger that the r^ts 
iOf one principal will be sacrificed to promote the interests of the other, ^ tha|t^ 
hither of them will enjoy the benefit of a discreet and faithful exertifil^ of Oie 
trust reposed in the agent. As it cannot be, supposed that a vendor and . 
chaser would employ the same person to act as their lagent to buy and seS tlia’' 
saom property, it is clear that it operates as a surprise on both parties, and ^ 
bi^(‘h flif the trust and confidence inteitd^sd to be reposed in the agent by thetti * 
respectively, if his intent to act as agent of both in the same transaction ts ' 
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3S. There are various sorts of brokers now emplo^jed in,' 
:Opikiinercial affairs,. whose transactyns form or may fimn, £ dis- 
>^et and independent business. Thus, for example, th^e are 
Exchange and money brokers, stock brokers, ship brolce%i‘ mer- 
chandise brokers, and insurance brokers, who are respectively 
employed in buying and selling bills of exchange, or promissory 
notes, or goods, or stocks, or ships and cargoes ; or in procuring 
insurance and settling losses, or in procuring freights or charter- 
parties.^ 

'§ 32 ri. The character of a broker is also sometimes combined 
in the same person .with that of a factor.^ In such cases we 
Should carefully distinguish between his acts in the one charac- 
ter and in the other ; as the same rules do not always^rccisely 
apply to each. • There is nc^ing in our law to prevent a broker 
from becoming also a factor in the same transaction, if he 
chooses to undertake the mixed character. It is not commonly 


cealed from them. It is of. the essence of his contract that he will use his best 
* skill and judgment to promote the interest of his employer. This he cannot do, 
whei^ he acts for two persons whose interests are essentially adverse. He is 
<• therefore guilty of a breach of his Contract. Nor is this all. He commits a fraud 
on his principals in undertaking, without their assent or knowledge, to act as 
their mutual agent, because be conceals from them an essential fact, entirely 
withiA his own knowledge, which he was bound in the exorcise of good faith to 
disclose to them. Story on Aj^ency, § .31 ; Copeland r. Mercantile Ins. Co. 6 
Pick. 198, 204 ; Pugsley v. Murray, 4 E. D. Smith, 245 ; llupp i\ Sampson, 3 6 
Gray, (not- yet published.)^ 

** Such being the well-settled rule of law, it fobows that the evidence offered by 
the plaintiff was inadmissible. A custom or usage, to be legal and valid, must be 
reasonable and consistent with good morals and sound policy, so that parties may 
be supl^osed to have made their contracts with reference to it. If such a usage 
is shown to exibt, then it becomes the law by which the rights of the parlies are 
to be regulated and governed. But the usage on which the plaintifi* relied was 
wanting in these essential elements. It would be unreasonable, because, if es- 


tablished, it would operate to prevent the faithful fulfilment of the contract of 
Nagency. It would be contrary to good morals and sound policy, because it would 
t^4^t^.^.8anction an unwarrantable concealment of facts essential to a contract, 
as a fraud ,on parties who had a right to rely on the confidence re- 
ii|kNped iA*their agents.” ] 

A-Seci Beawes, Lex Marc. Vol. 1, pp. 465-467 (6th edit.) ; 1 Bell, Comm. 385, 
edlt^^ Td. pp. 477, 478, 481, 483, (5th edit.) ; 1 Liverin. on Agency, 
^Malyili, Lex Merc. 85, 91. 

|i|l^4»Bll, 8, P. 1, ch; 4, art^09, p. 386, (4th edit.) ; Id. pp, 477, 478, 
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^ the datytof a brokw, unless there are words importing that he 
ifl tc^i^rform such a duty, to see to the delivery of the goods on 
the pii^^ent of the price. But it may be the duty of a brc|)ier, 
under^e einploymept he has undertaken, to. see to the delivery 
of the goods and the payment of the price.^ « * 

§ 33. Tliirdly. FJPctors. A factor is commonly said to "be an 
agent employed to sell goods or merchandise, consigned or de- 
livered to liirn by or for his principal, for a compensation, com- 
monly called factorage or commission!^ Hence he is often 
called a commission-merchant or consignee ; the goods received 
by him for sale are called a consignment;® and when, for an 
additional compensation in case of sale, he undertakes to guar- 
antee to lias principal the payment of the debt due by the buyer, 
he is said to i^ceive a del crerfere* commission.^ The phrase 


* brown v. Boorman, 11 Clarke & Fin. 1, 44. 

Com. Di^. A/rrc/mn^, B. ; Mai. Lex Mere. 81; Bcawes, Lex Merc. Factorsy 
Vol. 1, p. 44, (Gth edit.); 8 Cbitty or. Comm. & Manuf. 193; 1 Liverm. on 
Agency, 68, (edit. 1818); 1 Domat, B. 1, tit. IT, Introd.; 2 Kent. Comm. Lect. 
41, p. 622, note (r7), (4th edit.) ; 1 Bell, Comm. 385, §§ 408, 409, (4ih edit.) ; Id. 
•pp. 477, 478, (5th edit.) ; Post, § 110 to 114. In Baring r. Corrie, 2 H. & Aid. 
143, Lord CJiief Jusitic'e Abbott defines a factor thus : A factor is a t)erson, to 
whom goods are consigned for sale, by a mertjhant residing abroad, or at a dis-^ 
tance Inun the place of sale.” This is a correct dellinition, as to some sorts of 
factors. But a factor may be to buy, a.s well a.s to sell ; and he may reside in the 
same place witli his principal as well as at a distance. 1 Bell, Comm. 385, § 409 ; 
Id. 886, g 410, (4th edit.) ; Id. pp. 477, 478, (5th edit.) 

3 1 Bell, Comm. 212 ; Id. 385, §§ 408, 459 ; Id. 386 ; § 410 ; Id. pp. 477, 478, 
(5th edit.) The description here giyen of a factor answers precisely to that of 
a commission merchant or consignee for sale. But it has been well observed, 
that there are difleiciit sorts of consignees; some have a power to sell, manage, 
and dispose of the property, subject only to the rights of the conagnor. Others 
have a mere naked right to take possession. Per Lord Kldon, in Lucena w. 
Crawford, 4 Bos. & Pull. 324 ; De Forest v, Fulton Ins. Co. 1 Hall, Rep. 84 ; 
Post, §§ 112, 215, 328. 

4 Chit^ on Comm. & Manuf. 193, 194 ; Grove tr. Hubois, 1 T. Rep. -112; 1 
Bell, Comm. 289, § 813 ; Id. 887, § 411, (4th edit.) ; Id. pp. 477,478, (5th ^it) ; 
Morris v. Cleasby, 4 M. & Selw. 576. It was laid down in Grove r. JMxaa, 1 
T. K. U2, 113, that a commission del credere amounts to an absolute engaga^ 
raent to the principal from the factor, and makes him Uable in4he first instance. 
But the doctrine ot that case on this point seems incorrect A factor, with a 
del credere commission, is liable to the principal, if^the buyer fuls to pay, or it 
incapable paying. But he is not primarily the debtor. On the contrary, the 
principal may sue the buyer in his own name, notwithstanding the del credara 




del credere^ is borrowed from the Italian » lamguag 
signification is ex^tty equivalent to our word, guaf 
*^anty.^ A factor is called a^ome factor, when he rern^ 
same state or country with his principal; and he is^^^ed 
fprrtgn factor, when he resides in a different state or country.® 
Sometimes, in voyages abroad, an agent nc^mpanies the cargo, 
to whom it is consigned for sale ; and who is to purchase a re- 
turn cargo out of the proceeds. In such cases the agent is prop- 
erly a factor, and is usually called a supercargo.® A factor may 
now ordinarily sell goods on credit, in all cases where there is 
no usage to the contrary.^ 

§ 34t A factor differs from a broker in some important par- 
ticulars. A factor may buy and sell in • his own nanre, as well 
as in the name of his principal. A broker (as Htc have seen) is 
always bound to buy and sell in the name of his principal.'* A 
factor is intrusted with the possession, management, control, and 
disposal of the goods, to be bought or sold, and has a special 
property in them, and a lien on them.® A broker, on the con- 


commission ; so that the latter amounts to no more than a guaranty. See Gale 
n. Comber, 7 .Taunt. R. 558; Peelc v. Northcotc, 7 Taunt. R. 478; Morris r# 
Cleasby,^ M. & Selw. 5G6, 574, 575; Thompson v. Perkins, 3 Mason, R. 232; 

2 Kent, Comm. Lect. 41, pp. 624, 625, note (c), (4th edit.) ; Holbrook li. Wight,. 
24 Wend. R. 169. • 

ilbid. 

8 Cliitty on Comm. & Maniif. 193, 194 ; 1 Beawes, Lex Merc. 84, (6th edit.) ; 

1 Bell, Comm. 385, 386, 408, 409, (4tli edit:) ; Id. pp. 475, 478, (5th edit.) ; 

Ersk. Inst. B. 3, tit. 3, § 34. 

3 1 Beawes, Lex Merc. 44, 47, (6th edit.) ; 1 Li verm, on Agency, 69, 70 ; 1 
Bell, .Comm. 385, (4th edit); Id. pp. 477, 4?8, (5lh edit); 1 Domat, B. l,iit 
16, § 3, art 2. Beawes gives the following description of them: Supercargoes 
are persons employed by commercial companies, or private merchants, to take 
charge of the cargoes they export to foreign countries, to sell them there to the 
best advantage, and to purchase proper commodities to relado the ships on their 
return home. For this reason, supercargoes generally go out and return home 
with the ships on board of which they were embarked, and therein differ from 
factors, who reside abroad, at the settlements of the public companies, for* whom 
they Act.” 1 Beawes, Lex Merc, 47, (6th edit) 

< Post, §§ 60, 110, 209. > 

® Ante, §§ 28, 31 ; Baring v. Corrie, 2 B. & Aid. 143, 147, 118 ; S Chitty on 
Comm. & Manuf. 193: Id. 210, 211, 241; 1 Bell, Comm. 212; Id. 385,386, 
4§ 408, 409, 410, (4th edit.)^ M. pp. 455, 478, (5th edit) ; 3 Kent, (^m. Lect f 
.■41, p. 622, note (rl), (4th edit) ; 1 Domat, B. 1, tit 1 7, § 1, art 1. . # ‘ 

Poet, §§ 111, 112, 374; Hfdbrook e. Wij^t, 24 Wend. R. Bryce e. 
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has no such possession, management, control, or 
of vthe goods, and consequently has no such special 

§ 34 Ai A factor has not, any more than a broker, a power to 
delegate his authority to another person, unless it is conferred by 
the usages of trade, or by the assent of his principal, express or 
implied. And this also was a rule adopted to some extent, in 
the civil law, in relation to some classes of agents, such as clerks 
in warehouses and shops (Institores) ; for although the master of 
a ship was permitted, for tlje benefit of trade, to substitute an- 
other person as m|ister, tffe same rule did not apply to mere in- 
stitorial agents.^ Quippe res palitur^ ut de conditione quis insti- 


Brooks 26 Wend. R. 367 ; Post, § 381 ; Jordan r. James, 5 llamm. Ohio R. 99; 
Marfield v. Douglas, 1 Sandford, Superior Ct. R. 360. 

1 Ibid. ; Palcy on A"i*ncy, by LKnd, 13 ; 1 Bfll, Comm 3^5, 386, §§ 408, 409, 
410, (4th* edit.) ; Id. pp 477, 478, (5th edit.) When a broker intrusted with 
negotiable securities, indorsed In blank, for sale, he becomes rather a factor than 
a broker , for be is then intrusted with «he fii^posal and control of them, and 
may, by his negotiatio^f them, pass a good title to them. Indeed, in piactical 
business, the two characters arc often ccnfouiide<], and a broker is oRen a factor 
•and a men-hant, as well as a general agent. Pale} on Agency, by Lio}d, 13, 
and note (n) ; Picketing r. Busk, 15 East, 38, 43 ; Ante. ^ 32, 33, note 4. When 
a broker becomes possessed of the thing, about which he is employed, he acquires 
e(piall} with a factor a lieu for his commiasiuns ; us, for example, an insurance 
broker, having possession of a policy. 3 Chitty on Comm. 3k Manuf. 210, 211, 
541 ; Blunt, Commercial Dig. eh. 15, p. 230. Mr. Bell has remaiked, that 
“ Sometimes agents or factors act as the ostensible vendors of propert\ belong- 
ing to men hunts Tj 0 sidents in the same place, ha\ing warehouses and places fit 
fbr exhibiting tbe goods for sale. Sometimes they act as factors both for bfiycr 
and seller; the sale bein^ perfected, and the deli\ery transferred, by delivery of 
the bills for the price, and an entry in the factor’s books to the debit of the one 
party and the credit of the other. The character of factor and broker is fre- 
quently combined ; the broker having possession of what he is employeti to sell, 
or being empowered to obtain possession of what he i.s employed to purchase. 
Properly speaking, in these cases, he is a factor.” 1 Bell, Comm. 386, § 409, 
(4th edit) ; Id. p. 478, (5th edit.) 

S Ante, 13; Catlin v. Ball, 4 Camp. R. 18.3; Bromley v. Cox well, 2 Bos. & 
Pull. Cocdirau r. Irlam, 2 M. & Selw. SOI, n ; Sole} v. Rathbonc, 2 M. & 
Selw. 298 a; Dig. Lib. 14, tit 1, 1. 1 ; Pothier, Pand. Lib. 14, tit. 1, n. 2, S ; 1 
Domat, B. l, tit 16, § 3, art 3 ; 1 Liverm. on Agency, 56, (edit 1S18). Domat,. 
ailer stating the right of the master to delegate hit authority, adds, as his inter- 
pretitlj^fl^f the text of the Digest; But this rule is not to be extended indif- 
ferently factors and others, set over any commerce or business at land, where 
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toris dispiciatj et sic contrahat. In navis magistro noln uOf nam 
inierdum locus^ tempus^ non patitur plenius deliberanS consiHum} 
§ 3t>. Fourthly. Ships’-Husbands. A ship’s-buaband is a 
common expressive maritifne phrase, to denote a peculilsur sort 
of agency, created and delegated by the owner of a ship, in re- 
gard to the repairs, equipment, management, and other concerns 
of the ship.'^ A ship’s-husband is sometimes appointed merely 
for the purpose of conducting the ordinary and necessary con- 
cerns of the ship on her return to her proper home port ; each as 
making the proper entries at the ci^tom-houSe ; superintending 
the landing of the cargo ; procuring tlA propejr surveys of dam- 
age ; settling the freight ; and other incidents connected with the 
discharge of the cargo, and the termination of the voyage. But, 
generally, the person, designated as ship's-husband, has a much 
larger authority, and is understood to be the general agent of 
the owners, in regard to all the affairs of the ship in the home 
port.® As such general agent, he is intrusted with authority to 
direct all proper repairs and equipments; and outfits for the ship ; 
to hire the officers and crew; to enter into poiitracts for the 
freight or charter of the ship, if that is her Aual employment ; 
and to do all other acts necessary and proper to despatch her 
for and on her intended voyage.^ But his authority does not 
extend to the procuring of any policy of insurance on the ship, 
either in port, pr for the voyage, witliout some express or im- 
plied assent of the owner.® 

* 

the necessity of treating with them is not the same, and where it is casiex' to 
leaiH who is the person employed as factor, and how far his power extends.” *1 
Domat, B. 1, tit. 16, § 3, art. 3, Strahan’s translation. In the Cttil Law, the 
wmrd Institor was sometimes used for agent generally. Cuicunque igitur negotio 
prespositus bit Institor reetc appellabitur. Dig. Lib. 14, tit. 3, 1. 5, Prelim.; 
Pothier, Pand. Lib. 14, tit. 3, n. 5. 

I Dig. Lib. 14, tit. 1, 1. 1, Prelim. 

8 Abbott on Shipp. P. 1, eh. 3, § 2, p. 69, (edit. 1829) ; 1 Bell, Comm. §§ 426, 
428, p. 410, (4th edit.) ; Id. pp. 503, 504, (5th edit.) ; Story on PartnQit>hip, 

$416. 

^ See Abbott on Shipp. P. 1, ch. 3, § 2, p. ^9, (edit. 1829) ; 1 Bell, Conun. 
f 426 to 429, pp. 410, 411, (4th edit) ; Id. pp. 503, 404, (5th edit) 

4 1 Belj^ Comm. §§ 426, 427, 428, pp. 410, 411, (4th odit.) ; Id. pp. 508, 504, 
edit.) ; 2 Kent, Comm. Lect 45, p. 157, (4 th edit.) ; 1 Li verm, on Agency, 
78, (edit 1618.) ' * 

‘‘^jp'reach v. Backhonae, 5 Burr. 2127 ; Paley on Agency, by Lloyd, 128, note 
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W § 36.1 fifthly. Masters op Ships. This is a well known class 
of agents, pdssessing what some foreign Jurists have called the 
Exemitorial Power, in relation to the equipment, outfit, repair, 


(8) ; I(J. 108, 109; AblK>tt on Shipp, p. 1, ch. 3, § 2, p. 69; Id. § 8, j)p. 70, 77; 
Idarsh. on Ins. li. 1, ch. 8, § 2; Beawes (Lex Mercat. 47, 6th edit.)dias the fol- 
lowing description of the powers and duties of Ships*-IIusbands ; “ Ships’-llus- 
bands, (says he,) a class of agents so called, whose chief employment in capital 
seaport towns, particularly in the port of London, is- to purcharae ihe ship’s stores 
for the voyage ; to procure cargoes on freight ; to settle the terms and obtain 
policies of insurance ; to receivg|the amount of the freight j30th at home and 
: Abroad; to pay the captain or master his salary, and disbnrsements for tjje ship’s 
use ; and, finally, to make out an account lor all these transactions for his cm- 
ploycrs^ the owners of slnps, to %vhom he is, as it were, a steward at land, as the 
officer bearing that name is, on board, when the ship is at sea.” Mr. Bell gives 
athe following description of their duties : “ The duties of the ShipVHusband are : 
1. To see to the, proper outfit of the vessel in the repairs adequate to the voyage, 
and in the tackle and furniture necessary for a seaworthy ship. 2. To have a 
proper master, maftc, and crew for the ship, so that in this respect it shall be sea- 
worthy. 3. To see to the due furnishing* df provisions and stores, according to 
the necessities of the voyage. 4. To see to* the regularity of all the clearances 
trom the custom-house, and the regularity of the registry. 5. To settle the con- 
tracts, and provide for the payment of the furnishings, which are requisite in the 
performance of those duties. 6* To enter into proper charter-parties, or engage 
the vessel for general freight, under the usual conditions ; and to settle for fi^eight, 
•and adjust averages with the merchant ; and, 7. To preserve the proper certifi- 
cates, surveys, and documents, in case of future disputes with insurers or freight- 
ers, and to keep regular books of the ship.” 1 Bell, Comm. 410, § 428, (4th 
edit.) ; Id. p. 504, (5th edit) He then adds, “ His pow^, where not expressly 
limited, may be described generally as those requisite to the performance of the 
duti& ijow enumerated. It may be observed, however, 1. That, without special 
powers, he cannot borrow money generally for the use of the ship ; though he 
niay settle the accounts of the creditors for furnishings, or grant bills for them, 
which will form debts against the concern, whether he has funds in his hands ot 
not, with which he might have paid them. 2. .That, although he may, in the 
general case, levy the freight, which is, by the bill of lading, payable on the de- 
livery of the goods, it would seem, that he will hot have pwver to take bills 
for the freight, and give up the possession and lien over the cargo, unless it has 
been scf settled by charter-party, or unless he has special authoricy to give such 
indulgence. ' 3. That, under general authority as ship’s-husband, he has no pow- 
er to iitsur^,or to bind the owners for pmniuins ; ibis requiring a special auth(n> 
► ity. 4. That, as the power of the master to enter into contracts of affreightment 
is superseded in the port of tlie owners, so is it by the presence of the shipV 
husbatid, or the knowledge of the contracting parties that a ship s-hiisband lias 
been api^intcd” A Bell, Comm. 411, § 429, (-fib edit.) ; Id. pp. 504, 505, (5th 
^It.) 
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management, navigation, and usual employment of ship 
committed to their charge.* -The master of a ship is not, indeed 
as the language of these Jurists might at first sight be thought 
to imply, for all purposes iB he deemed Exercitor Navis; for that 
description properly applies only to the absolute owner, or to him 
who is thQ hirer or employer of the whole ship for the voyage, by 
a contract with the owner, {Dominus Navis^) or his agent, the mas- 
ter.® The n^aster of the ship in our law answers exactly to the 
description of ^he Mobster Navis of the civil law. Maf^isirum 
navis accipere debemus cui totius navis xura mandata est. Moffis- 
tram autem accipimus^ non solum^ quemExercitor preeposuit^ sed et 
eum quern Magister? And the master of the ship, by our law, as 
well as by the Roman law, possesses this power of appointing 
another person,* as master, in his stead, and of delegating his 
authority, as master, to him, not indeed in all cases, nor in all 
places ; but in cases of necessity, or sudden emergency in a for- 
eign port, in the absence of the owner or employer or of his 
authorized agent, whenever ft may be necessary and proper for 
the welfare of the ship, and the due accomplishment of the^ 
voyage.* Sometimes the master is also appointed supercargo, or 


1 Abbott on Shipp. P. 2, ch. 1, § 1 ; Id. ch. 2, §§ 1, 2, 4, 5, pp. 00-98, (edit 
1829) ; 1 Comm. 885, § 409 ; Id. pp. 505, 506, (5th edit) 

8 Dig. Lib. 14, tit. 1 , 1 1 ; Dig. Lib. 4, 1. 9, §§ 1 , 2 ; 1 Domat, B. 1 , tit 16, § 2 , 
art. 1 to 4 ; Abbott on Shipp. P. 2 , ch. 2 , § 3, and note (</.) (edit. 1829 ) Ex- 
ercitorem autem eum disimus, ad quern ob\entionc 8 ct reditus omnes perreniunt, 
sive is Dominus navis sit, sive a Domino navem per ■aversioiiem cohduxit, \el ad 
tompus, vel in perpetuum. Dig. Lib. 14, tit 1 , 1. 1 , § 15 ; Pothier, Pand. Lib. 14, 
tit. 1 , n. 1 . The words, per aversionem conduxit, in this passage, moan a hiiing 
of the whole ship. See Pothier, ubi supra, note ( 1 ). In tlie foreign laws, and 
especially in the earl} mdritime Ordinances, the niabler of the ship is often design 
nated as the Patron of the ship. He is generally so called in the Conbolato del 
Mare. See also 1 Bell, Comm. B. 3 , P. 1 , ch. 5, §§ 1 , 432, p. 41 2, (4th edit.) ; Id. 
pp. 606, 506, (5th* edit) ; 1 Stair, Inst by Brodie, B. 1 , tit. 12 , 18, 19; Post, 

$117tol23, 294, 285, 315. 

* Dig. Lib. 14, tit. 1 , 1 . 1 , § 1 , 5 ; Pothier, Pand. Lib. 14, tit, 1 , n. 1 ; Abliott on 
Shipp; P, 2 , ch. 2 , § 8 , note (^.), pp. 91, 92, (edit 1829) ; 1 Liverm. on Agency, 
oji. 8,1 pp. 70, 71, (edit 1818) ; 1 Domat, B. 1 , tit. 16, § 3, art. 3 ; 3 Kent, Comm. 
Ibeei 48, pp. 160, 161, (4th edit ) 

s * % Domat, B. 1, tit. 16, § 3, art. 3 ; 1 Bell, Comm. (4th edit) B. 8, cb. 6, 

M t, 483, p. 418, ( 4 th edit) ; Id. p. 505 to 508, (5th edit ) ; Pothier, Trait4 de 
Part n. 4i, 48. Th^ Difest lays down the rule, that the owner or em- 
49 banod J|{y ibe act of substitodon, notwithstanding he has privately pro- 
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confiigDM of the cargo, in which case the rights and duties of 
the latter character are superadded to his ordinary rights and 
d^tie8 as master. But his acts as master, are at the same time 
to 1)6 treated as distinct from thosi^as supercargo, as if the acts, 
appropriate to each character, were confided to different persons.^ 
Upon this subject we shall again touch hereafter.^ But the full 
consideration of the rights, powers, *and duties of masters of 
ships appropriately belongs to the law of shipping and navi- 
gation. 

§ 37. Sixthly. Partners. Partners are mutual agents of 
each other in all things^ which respect the partnership busi- 
ness. And, accordingly, we find that generally the act of any 
one, in the name of all, or for the benefit of all, in their common 
business, is deemed obligatory upon all the partners.^ But, here 
again, it may be n^narked, that the proper consideration of this . 
subject belongs to the law of partnership ; and it may, for the 
pre.sent, be passed over, as it will occur in another conuection 

hibitod the master from doing the act Quid tumenf si sie magistrum prroposuit, 
oe alitiinei licerit prfcponcre ? An adhuc Juliari Sentoiitiam admittimus, 'viden- 
dum est, Fiiige. onim cl nominatim cum prohihuissc, Ke Titio ma^is'tro utaris. 
Diceadum tamen crit, eo usque producendam utilitatum iiavigantiuni. Dig. Lib. 
14, tit 1, 1. 1, § .i , Polhier, Pand. Lib. 14, tit 1, n. 3. Pothier on Charter Par- 
ties lays down the same rule. Sec the excellent tran>lation by Mr. Cushing ot 
Pothier on Marit. ('oiitr. p. 28, n. 43, and the note of the learned Editor, Id. 142, 
note 1 7, i(^ho cites Kurickc to the same effect Kcktus abo assefts the ^ame doc- 
tnne. See Ingersoll’s Roccus, on Ships and Freight, note 4, p. 18 ; 1 Doma^ B. 
1, tit 16, § 3, art 3 ; 1 Bell, Comm. p. 413, § 434, (4th edit.) ; Id. p. 503 to 508, 
(8th edit.) We have already seen, (ante, § 34, and note,) that a broad distinction 
is taken between the right ot the master of a ship to delegate his authority, and 
certain other clas.se ^ of agents, such as Institorcs and Factors. 

I AblKitt on Shipp, by Story, P. 2, ch. 4, § 1, b, note (1), p. 134, (edit 182$) \ 
ftndrick w. Delafield, 2 Caines, R. 67 ; Earle v. Roweroft, 8 East, 126, 140 ; Cook 
V. Commerc. Ins. Co. 11 John. R. 40 j Crousillat r. Ball, 4 Dali. 294; The Yrou 
Judith, 1 Rob. 130; Ibe St Nicholas, 1 Wheat 417 ; 1 Li verm, on Agency. 72, 
(edit 1818) ; 1 Bell, Comm. (4th edit.) B. 3, P. P, ch. 5, §438, p. 413; Id. p. 
506, (3th edit) ; 8 Kmit, Comm. L8ct 46, pp. 159-164, (4th edit) ; 1 Domat, B. 
1, tit. 16, § S, art 3; Williams r. Nichols, 13 Wend. R. 88. 

8 Post, § ll'e to 123, 294 to 300, 497. 

I 3 The same rule was applied in the Civil Law. Si plur^s navem exeroeanti, 
cum quolibet corum in solidum agi potest Ne in plures advetsarios distringator, 
qui cum uno cootraxerit Dig. Lib. J4, tit 1, 1 1» § 25 ; Id. 1. 2: 1 Domat, B. 1, 
tit 16, I 8, art 6, 7 ; Pothier, Paud. Lib. 14, tit 1, n. 10 ; Baring t% Lyman, 1 
Bkity, Bep. 896. 
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heviiifter. Howeveif, the rules 'applicable to it -wik’ be, 
moety if not in all respects, to be the same as those w‘ 
ero in delation to other chses of general agency.* , 



CHAfTER IV. 

JOINT PMNCieALS ANB JOINT AOBNTS. 

* 

f 

* § 38. Let us, in the next, place, proceed to the consideration 
of cases, where there are two or more Principals and two 'or 
more .Agents. (1.) In regard to cases of two or more principals, 
it may be generally laid down, that if they have a several and 
distinct interest, no one of them can ordinarily appoint an agent 
for all the others, without the assent and concurrence of all of 
them. Thus, for example, if two persons, by a joint instrument, 
should consign two parcels of goods to a consignee for sale, the 
one being the owner of one parcel, and the other the owner of 
the other parcel ; in such a case, ilo joint interest, or joint agtiticy, 
would be created; but the consignee would become the several 
factor of each owner; and of course the owner of one parcel 
could not give instructions to the consignee, which would bind 
both, unless by the express or implied consent*©! tlie other.^ But 
this is true only upon the supposition that the consignee knows 
the facts ; for otherwise, he is at liberty to treat it as a joint con- 
signment for the benefit of both; and then the instructions of 


1 See Gow on Partn. ch. 2, § 2, p. 53 to 91, (edit 1825) ; Gollyer on Partu. 
B. 2, cb. 2, § 1, p. 104; Id. B. 3, ch. 1, § 1 to 5, p. 211 to 240; 8 Kent, Comm. 
]Lect. 43, p. 40, C4th edit.) ^ Story on Partnen>hip, § 101 to 125 ; Post, §§ 124, 
126. 

• ftee Hoar v, Da'wes, Doug. H. 371 ; Cpope v, Eyre, 1 &. Bl. 37 United Ins, 
Co, V, Scott, 1 John K. 106, In many cales where a factor becomes the ageift 

tnahe\>y Vnm iVim is a it ynW W 

p^ioned among fhem aU. Some wscs «o this cffcpt are suted m Maltne, U-x 

VU ’. § 4; * Agon<y, 

^pp. 86, 86, (edit. 1818) ; Corlies p Camming, 7 Cowen, R. 164 i Port, § 1^9, 
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like the instructione of a p^urtn^, be binding upon 
aad both will beeome jointly liable to him f€»r his 
cotajmds disbursement^^ ^ 

9^9. Upon tba same ground, ][^bere different persons have 
separate and distinct, although undivided, inierests in the same 
personal property, one of. them cannot appoint an agent for all. 
Thus, for example, one tenant in common of a chattel cannot* 
appoint an agent for both, to sell the property,* The same doc- 
trine 'is equally true with regard to joint tenants of a chattel.® 
But in case^ of partnership the rule is different ; for, as has been 
ahwdy intimated, each partner is treated, as to the partnership 
business, as the agent of all, and capable of binding alL^ And 
each partner has an implied authority, at least in cases where 
the business is ordinarily done through the instrumentality of 
agents, to appoint an agent for the firm. Thus, one partner 
bfiay consign a cargo to an agent or factor, for sales and ]:jeturns ; 
and his letter gf consignment and instructions will bind the firm 
ill that respect, although his partners may be ignorant of his 
fWt?. This expansion of the principle of the delegation of a 
partner’s authority seems indispensable to the security and facil- 
ity of cormnercial operations.® 

In cases of part-owners of ships, there is some peculi* 
arity in tln' law, growing out of the necessary Adaptations of it 
to the exigencies and conveniences of commerce. Part-owners 
of ships are tenants in common, holding' distinct but undivided 
interests ; and each is deemed the agcnl of the others, as to the 
ordinary repairs, employments, and business of the ship, in the 
absence of any known dissent.® But if any part-owner dissents, 
the others cannot bind his interest by their ac^s as agents, at 
^ast where the oth6r party has notice of the dissent. A major- 
ity of the owners in interest have, however, a right to employ 

« 

e 

1 Soc 1 Domat, B. 1, tit 15, § 2, ait. 5. * 

2 beo Abl)Ott on Shipp P. 1, <fb. 8, § 2 to 7, p 68 to 76 

2 Si»o Comm. Dip. K. 1, 6. 

^ Ante, § 37 ; Story on Partnership, ^ 1, 101 to 125. 
t 5 See 8 Kent, Comm Lect 43, pp. 41 44, 45, (4th edit) ; Story on Partner 
ship, eh 7, §101 to 126. . 

See 2 Bell, Comm.B. 7, ch. 2, §§ 4, 1222* 1223, p. 638, (4th edit); Jd. 
pp. 66*4, 666, (5tli edit.) ; Story on Partn. § 412 to 440 ; Curting v. Rok‘rtoon, 
7 Mann. & Qr, 34l4|( ^ 

AGX||Olr. 
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in case minority dissent; and they'may^ 
tnaater of the ship, notwithstanding such diss^nt^ 
master so appoint^ will, virtute officii^ become enl|tled 
'dll the owners by his acts ii^the ordinary buei!|^e88^ o£ the i|rip, 
tinless the party dealing with him has notice of such dissent, 2 
0 f* the dissenting owners have, by proper proceedings iq the 
\3ourt of Admiralty, placed themselves in a position not to he 
’deemed owners for the voyage, undertaken by the majority.® 
f^41. The civil law adopted a policy substantially the same. 
Jf there were several owners or employers of a s|jip, each of 
them was liable in solidOf^nd not merely in proporiion toi^is 
share, for all the acts of the others in relation, to tfc^e common, 
concerns of the ship ; and the master was treated as tlie com- 
mon agent of all, and entitled to bind all. Si plures navem ex- 
erceant^ cum quoUbet eorum in solidum agi potest. Nec quicquam 
facere^ quotam quisque portionem in nave habeat; eumqne qid pnp- 
sHterit, societaiis judivio a cceteris conwuturum.^ ^Sed si pbites 
exerceant^ unum autem dr numero suo magistrnm facerint^ hujtfn * 
fiomine in solidum poterunt comeniri^ And this rule applied not 


1 Abbott on Shipp P. 1, ch. S, § 2 to S, p. 68 to 77, and notes i<f Amor, edit 
1829; Id. P. 2, ch. 4, g§ 1, 6, note to p. 133 ; 1 Bell, Comm B 3, P 1, ctw 6, 
§ 433, p. 412, (4th #dit) , Id pp. 506, 507, (5th edit) , Stor\ on Partnership, 
§ 418 to 452. 

a Ibid. 

3 Abbott on Shipp P. 1, ch* 3,§ 4,pp 70-72, 71, note (1), (Aiiitr edit 1829); 

Id P. 2, ch 2, § 2, ])p 90, 91 ; Story on Partnership, § 427 to 440 • 

4 Dig. Lib. 14 tit. 1,1 1, § 25 , Id. I. 2 ] 3, 1. 4, § 1 ; Pothicr, Pand Lib. 14, 
tit. 1, n. 10, Pothicr on Oblig n. 450, 

6 Dig. Lib. 14, tit. 1 , 1 1 , § 1 ; Id. tit 3, L 13, § 2 , Pothier, Pand. Lib 14, tit. 
1 , n. to, 11 , IS; Id tit. 3, n. 19, Ileinecc. ad Pand P Lib. 14, tit 1 . § 140; 
1 Voet, ad. Pand. Lib 14, tit 1 , § 5, 1 Domat, B. 1 , tit. 16, § 3 , art. 6, 7 ^ Eisk** 
Inst B. 89 tit 3, §§ 43, 45. There are some real or apparent exceptions to the gen- 
erali^ of the rule , lor it is said, almost in the same connection ; Si tamen plures 
per se navem exerceant, pro portionibus exercitionis eonveniantur ; neque (Mum 
invicem sm magistri videntur. Dig. Lib. 14, tt, 1, 1. 4 ; 1 Domat, l, tit 10 , 
§ 3, art. 7. this passage it would seem, that although each was liable fbi 

the whole where the contract was made by a master cippomtt d on lx half 

of all; yet, wl^ere they all acted id the ship's bu'siness without aii} maslei, each 
Wifi liable only for Ws share or proportion. Probabl;^ this was ajipliod to eases, 
party, 4eti^ng Vvith them, knew the several interest of each, and con- 
vitll to his share only. Voet, in commenting upon this 

ihMEttairing language . singula per se n|rem exerceant sine 
enim : quia invicem sui maeistr^ non sunt, nm 
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only^^iiMlBes contracts made by the master with strangers, 
but w cdntracts made with one of the owners or eiftployers. 
Si jIms esCii^ his Exercitoribus cum magistro navis contraxerU^ 
aliU Ea^rcitoribus poterU?^ • 

, 4^4^. (2.) In regard to two or more j^agents. It is a general 

of the common law, that where an authority is given by the 
act of the principal ^ to two or more persons to do an act, the 
act is valid to bind the pdncipal, only when all of them concur 
in doing it; for Ihc authority is construed strictly, and the polver 
is understood to be joint and not several.^ Hence it is, that if 
wletter of attorney is made to two persons, to give or to receive 
livery, both must concur in the act, or the livqry is void> So, 
if an authority is given to two persons jointly to»sell the prop- 
erty of the principal, one of them cannot separately execute the 
authority.® Indeed, so strictly is the authority construed, that if 
it be given to three persons jointly and severally, two cannot 
properly execute it; but it must be done by one, or by all.® 


bus Exervilionis singuli ronvniiendi ibrt'iit 1 Voct, Comm LiK 14, tit I, § 5. 
See abo Putliior, Pantl Lib 14, tit. l,n 10, 11 ; Kisk In^t B. 8, tit 8, § 45, 
n« 18. Among the oiaritimc ndions of the Continent, Ileinediiis seems to think 
that the rule, that all the employers shall be liable in solido, 4pcs not prevail 
(vix datur) , at least that it does not prevail in Holland. Ileincec. ad. Fand. P. 
4l, Lib. It, tit. 1, § 142. Sec Pothier on Oblig. ii. 450, 151 ; Ersk. Inst. B. 8, 
lit. 3, § 45. , ^ 

^ Dig. Lib. 11, tit. 1, 1. 5, § 2 ; Pothier, Band. Lib. 14, tit 1, n. 9-11, 18. 

3 lt*is otherwise as to an authority conferred b\ law. Jewett v. Alton, 7 N. 
Hamp 253; Scott v. Detroit Sollety, 1 Dougl. (Mich.) 119; Caldwell Har- 
rison, 11 Ala. 755. 

3 Inhab. of Parihh in Sutton v. Cole, 3 Piet. R. 232 ; Damon v. Inhab. of 
Granb}, 2 Pick. K. 315 ; Kupfer v. Inhab. of South Parish in Augusta, 12 Mass. 
R. 185; Low t% Perkins, 10 Vcrm.«R.5S2; Despatch Line of Packets v. Bel- 
lamy Manufacturing Co. 12 N. Hamp. 226; Post, § 189a, Woolsey v Tomp- 
'kins, 23 Wend. 824; Johnston r. Bingham, 9 Watts & Serg. 58. Heard r. 
March, 12 Cush. 580 ;^roB8 o. The United States, 24 Roston Law Rep.^4. 

® Co. Litt. 49 b, 112 b, 118, and llai^. n. 2 , Id. 181 b : Conv Big. Attorney^ 
C. 1 1 ; Green t>. hfiller, 6 John. R. 39. 

3 Copeland v. Merch. Ins. Co. 6 Pick. R. 198; Post, § 139 a. , 

« Co. Litt. 181, b ; Com. Dig. Aifomey, C. 11 ; 2 Roll. Abrfdg. Ficffment, p. 8, 
1. 40;^>Bacon, Abridg. Atithority^ C. See Guthrie r. Armstrong, 5 B. 

828. This doctrine i&i regularly true in relation to private ageiipies only ; lor in 
{>ublic agencies an authority executed by a majority would ho h®H obligatory, 
*«jjd a ^ood execute of it. Lord Coke (Co. Litt. 181 b.) takes notice of this 
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||l»wev€ir ; the rtiie of interpretation m not te^over- 

odme tMfe apparent intent of the parly, if the Words can he so 
eanstraed, as to reach the case. Thus, if an authority be |^cn 
to A. andtf or either of them, a joint exeeutioii, or & ^eWhral^ 
execution by either of them, will be a valid execution j(rf 
So, a power of attorney by a party to fifteen persons 'nasaed 
therein, as his attorneys, “jointly and separately for hinj and in 
his name, to sign and order all suoh policies as they, his said 
attorneys, or any of should jointly and separately think 

proper, has been held to make a policy, executed by four of these 
persons, binding upon the prindpal.^^ [But an authority to B. 
and A. B. to use the principal’s name as an indorser, can be ex- 
ecuted only by the two persons jointly.®] 

§ 43. The same strictness in principle, although not perhaps 
the same strictness in the construction of the language of the * 
authority, prevailed in the civil law ; for in that law the agent 
vrab bound to follow the terms of the agency. Dilisi enter fines 
mamUiti custodiendi SHn0 CoruHiio anttm jfraposUionis $ert*anda 
est. Quid enim^ si certa Ics^Cj vel inferventu cujnsdam personSi^ 
vel sub piffnore^ voUnt cum to confrahiy vel ad vertam rem; asquis^ 
sitnum erit^ id servari^ in quo prcpposUus estf* And if the author- 
ity was delegated to several, care was to be taken to ascertain 
whether all were required to act together, or wli(‘thcr oik* alon^ 
might act ; for otherwise the act of one would be void. lU //i, si 
plures habuHUnstUorcs ; vel cum omnibus sunnl contrahi roluit^ 
vel cum uno solo,^ . 


distinction and says* “ Second^, there b a doeisitj .intlioritic'^ (.loatid 

by the party for private causes, and authority cieatc'd by law, fui i\ccution n{ 
justice.” 1 Roll Abndg 829, 1. 5; (Jom. Dig UtorneyyV, 15, Bat Abridg. 
AuihoriiyyQ, See also Green v. Miller, 6 John R 39, Cirindlcv v Barker,! 
Bos & Pull 229, 234 , The King v Becston, 3 T Kcp. 692 ; Sprague v, Bailey, 
19 Pic ^436 ; Williams v. Lunenbuigh, 21 Pick. 76 , Margin v Lemon, 26 Conn* 
J92 ; Brople c. Batchelor, 28 Bat hour, 311. 

iCo Litt 49 b; Dyer, R. 62. 

* Guthrie v. Armstiong, 5 B & Aid 628. ^ 

3 Union Bank v Beirne, 1 Gratt. 226. 

4 Dig. ^tb. 17, tit. 1, 1. 5 ; Post, §§ 70, 87, 88, 1 74. 

,Wig Lib 14, tit 3, 1 11, S 6; Potbier, Pand. Lib H, tit 8, n. 16; P<i(rt* 
a TO,' in. . 

* JJig. I/ib. 14, 8, 1. 11, § 5 ; Fothier, Pand Lib. 14, tit 3, n. 16 ; 1 llomiM;, 

a 1| tit* <8, S S, 4ll>*14 j 1 Stair, Inst by Brodic, B 1, tit 12, § IS. 
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44'^tw]^^i4tigh the rale of tb9 common law.is thus Mziet,* 
y€i il^ ii6t inflexible, and in commercial transactions a more lib* 
er^^merprei^tion in favor of trade is admitt^as thereby public 
^coinden^ as ‘Well as general convenience, is best consnlted.^ 
^Heibc^it is, that, in cases of a joint consignment of goods for 
Balei|^t(>.two factors, (whether they arc partners or not,) each of 
them is^ understood to possess the whole power over the goods 
iat the purposes of the consignment ; for it has been well said, 
tl^t eveiy consignment to two factor<> jointly, imports a consent 
by tte consignor for them to trust one another ; and to deliver 
over the goods from one to the other for the purpose of sale.^ 
On the othN hand, such joint factors are co-obligors, or co-con- 
traotoiB, and, as such, are jointly accountable, and answerable for 
one another for the whole.’ And this rule is in entire coincidence 
with the civil law, which 'makes joiht factors and other agents 
responsible in solUlo for each other. Duobus quis manflavit nege- 
Uonm administrationem. QuasUum est, an ununiuisque n^andati 
Judieio in solidwfn teneaiur ? HHhpondi, vnumquemque pro solido 
duremri debere, dummudo ab ut rogue non amplius debito exiga- 
tw.* 


CHAPTER V. 

APPOINTMENT OF AOKNT8. 

•» 

§ 45. In the next place, let us proceed to the consideration of 
the various inodes in which agents may be appointed, and the 
nftme and extent of the authority, which is, or may be, conferred 
‘{|$a them. An agency may be create^ by jlhe express words or 

> See French v. Wee, 24 Pick. 18. An aut}ionty to heveral aastgn^et to re- 
ceive money on a d^t due to their aiu^^or may be exercised by one assignee ii^ 
behalf of all. Heard v. Lodge, 20 Pick. 59« 

9«jGodfrey c. Saunders 3 Wils. 94, 1 14. See Willett v* Chambers, Cowp. R. 
814. See 1 Sour, ln<tt by Brodie, £k 1, tit 18, $ 18. 

® Godfrey v. Saunders, 3 Wik 94, 114- 

* Dig. Lib. 17, tit 1, 1. 60, § 2 ;^Potbier, Pand. Lib. 17, tit 1, n. 24^ 1 Donili 
Hi S 8, art 18 ; 1 Stair, *lnit by Brodie, B. 1 , tit 12, |i 18, 14* 



jle pttatilpfll, or it may be itnfdiicd liom ||ifl«csdiiM^ af^ 
So, alk>, the nature atid extent of 
tf «a agent may be expi^ly given by a M^eititA or tUA^aoii^n 
iastntment, or it may be‘ implied or inferred ^m 

^46. First As to the modes of appointment of^an^lgbttt 
ft is sometimes laid down in onr books, that the ddegditiaji %i 
anthority to an attorney, or agent, should be by a deed ^ instru- 
ment under seal, for the reason, that it may appear, that ihb^ 
tomey or substitute had a commission or p^wer to represent 
party ; and also, that it may appear, that the authority has been 
, well pursued.’ But this, as a general rule, is manifestly ibcgr- 
rect ; and especially in regard to commercial transactions, where 
most matters of agency are transacted by informal instrumenls, 
iir by verbal or implied delegations of anthority.* 

§ 47. The general rule lAay, indeed, be ISiid down the otiier 
way ; t^at an agent or attorney may ordinarily be appointed by 
phrol, jp the broad sense of that term at the common law ; that 
Is, by a verbal declaration in wi^ng, nut und«r seal, or<by acts 
and implications.* And it is absolutely indispensable for'tim 
exigencies of commercial business, that the rule should so ; 
for otherwise, the most ordinary traqi&ctious, as well between 
persons in the same country, as between.persons in foreign oonn- 
tries, would be greatly embarrassed, if not entirely obstracted. 
Thus, for example, if no one could* sign or negotiate a promis- 
.soiy note, or bill of exchange, or sell or buy goods, or write a 
letter, or procure a policy for another, ui^esb by a formid author- 
ity under seal, the occasions for the multiplication uf such insku- 
ments would be almost innumerable ; and would retard, at every 
step, the operations of merchapts, and their factors, and clerks 
and other agents. The wisdom of the common law, therefore, 
has adopted and followed the rule on this subject prescri)Kd in 
the civil law ; and ha,^ allowed the authority to be confertw b|||[ 
v»bal delegations, by informal writings, and by implication as 

I* 

1 Bac. Abr. Authority, A. See also Co. Litt 52 a ; Com. Big. Attorney, C. 5. 
s 3 Chitty oa'Cenm. and Manofl 194, 195 ; 1 Liverm. on Agenc) , oh. 2, § 3, {ip. 
MM7, (e4it 1418) ; Long v. Colburn, 11 Maas. U. 97, 98 ; Post, $§ 54, 55, 84 to 
MW. 

;Sil ChUt/fib CSom. and.hlannf. 5; Id. pp. 194, 195 ; Rann v. Hughes, 7 T. B. 

fM. ^ 
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y*w to fc)F dcs^iE* UfocwcAor cQn$liMm vel coraUf vel per mm^ 
^ikl^vet'per efiUtoUm.^ The plain reason is, that all, ^bich 
to bo foqaired in ordinary cases, is the proof of the con- 
Sim^of tire Principal, ‘Obligatio mandati consensu conlrahentium 
foir^istU? * 

*^48. There are a few exceptions to theaule, proper to be con- 
sidered, which seem, however, to have their true foundation in 
tl)0 Mnct principles and solemnities, required by the common law 
in regard to the transfer of real estate, and to the creation of for- 
mnl obligutioqs and covenants under seal, rather than in any en- 
latged public policy, applicable to the business and concerns of 
tnod^u society. 

^^49. One exception is, that, whenever any act of agency is 
Inquired to be done in the name of the principal under seal, the 
authority to do the act must generally l>e conferred by an instru- 
ment under seal.® Thus, for example, if the pniicipaT should 

' Dig. Xiib. 3, tit 3, 1. 1, § J ; Fothicr; Pand. Lib. 3, tit. 3, n. 3 . 1 Domat, B. 1, 
tit 15, § 1, art 5. • ^ 

*"* Dig. Lib. 17, tit. 1,1 1 ; Po^t, § 87 , 1 Stair Itihtit by Hrodie, B. 1, tit 13, 

^ Co. Litt 46 b, and Harg. (*2) ; 2 Roll. Abrulg. 8, pi 4 . Coombe*s case, 
3 Co. Rep. 75, 77; Harrison v, Jat^kson, 7 1\ R. 207 j Paloy on Agency, by 
Uoyd, 167, 158; 3 Cbitty on Comm. & Manuf. 105, Damon r. Inhab. of Gran- 
by, 2 Pick, R. 845; 3 Kent, Comm. Loot 41, p. 613, (Ith edit); Banorgee o. 
Ilovoy, 6 Ma<}s. R. 11 ; Reed t». Van Ostrand, 1 Wotui 11. 424 , Hanlbrd e. Mc- 
Nair, 9 Wend. R. 64, Blood t». Goodrich, 0 Wend. 68; Blood r (;oodrich, 13 
Wend. 625; Cooper r. Rankin, 5 Binn. R-jnS ; (iordoii i Bulkle>, 14 Si‘rg. 
Rawlc, 331 ; iluntcr v, Parker, 7 Meos. & WeK 322, 343, Wells v, £\ans, 20 
Wend. 251 , McNaughtbn v. Partridge, 1 1 Ohio U. 223 ; CumCnings u, Ca.ssllly, 5 
B. Monroe, (Kentuckj,) R. 73; Post, §§ 212, 252; Hibblewhite r. McMonne, 6 
Mees. & Weis 200, 21 4, 215. In thin la^ ea»e, the instrument was executed by 
the grantor, and a blank was IcR lor the nam^f the crautce, whose name was 
by an agent appointed, by parol ; and it was Imid, that the instrument 
beiause the appointment was not made bs deed. Mr Baron Parke, m 
declaring the opinion of the Coart, said : “ Assuming, *thoii, the m^trimiont to 
be a deed, it was wjj^oUy improper, if the name of the vendee was out ; and 
to allow it to be afterwards filled up an agent appointed by parol, and then 
delivered in the absence of the principal, as a deed, would bt> a violatiou of the 
principle, that an attorney, to oxeeute-and deliver a deed for another, must him- 
rolf be appointed by deed. The only case cited in fa^or of the validity of a deed 
in blank, afterward^ filled in, is that of Tezira v. Evans,* where Lord Mansfield 
held, that a bond wa4 valid, which was pven, with the name of the obligee and 
^ b l a nk, to a broker to obtain money upon it, and be borrowed a sum from 
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ai|A(ome an agent to make a deed in hia name, ))e mint conier 
tin ^nthotity on jthe agent by a deed.^ A mere*UQBeal^ Wliting 

' ^ « ** 

. tike plaintiff, and then inserted his name and the snm. But 4his case is jtistly 

^ questioned by Mr. Preston, ih his edition of Shepp. Touch. 68, * as it assumefi 
there could be an attorne^ikwithout deed;’ and we think it cannof be considered 
to be law. On the other hand, there are several authorities, that pi instf uincnt, 
which has a blank in it, which prevents it from having aqy operation, when it is 
I sealed and de]i\ered, cannot become a valid deed by being afterwards filled up. 
In Com. Dig. Fait, A. 1, it is said, — ‘If a deed be signed and sealed, and after- 
wards writtep, it is no dee'd.’ To the same effect is Shepp. Toueh. 54. In Weeki 
V. Maillardet, the instrument had nothing to operate upon, as it referred to a 
schedule as annexed, which was not annexed at the time of execution ; and it 
was held, that the subsequent annexation, in the absence of one of the 'partias^ , 
did not give it operation as part of the deed. So, where a bail*bond was exe- ^ 
' cuted, and a condition afterwards inserted, it was held bad as a bail bond. Pow- 
ell V, Dufi^ The cases cited on the other bide were all of them distinguishable. 
In one, Hudson v. Kevett, a blank in a paii; material was filled up ; but having 
been done in the prt sence of the party, and ratified by him, it was held that there 
Was evidence of rcdclivcry. In another, Doc v. Bingham, the blanks filled up 
were in ng respect material to the operation of the deed, with resect to the 
party who exceute'd before they were filled up, — as to him the deed was com- 
plete. In a third, Mhtson v. Booth, the point decided was, that a complete bond 
was not rendered void by the subsequent addit||^ of another obligor with tllU 
assent of all parties. It^is unnecessary to go through the others which were ci^ 
on the argument. It is enough to say that there is none that shows that an in* 
strianent, which, when executed, is incapable of having any operation, and is no 
deed, can afterwards become a deed, by being completed and delivered by a 
stranger in tlic absence of the party who executed, and unauthorized by instru- 
ment under seal. In truth, this is an attempt to make a deed transferable and 
ncgotUble like a bill of exchange or exchequer bill, which the law does not per- 
mit.” In America, there has been* some diversity^of opinion expressed on tliis 
latter poiift ; and it has been held in some of *our courts, that a subsequent parol 
ratification would give validity to a deed, either executed in blank and filled up 
by the agent, or executed by anagent without authority, and*ihen ratified by the 
principal by parol. See Skinner v. Dayton, 19 John. R. 512 ; Cady v. She i| Brd. 
U Pick. R 400; Gram v. Seton, 1 Hall, R. 262. See these cases citeHmor^ 
"ftiUy in Stor} on Partnei^hip, § 122, note ; Post, §§ 242, 252. But in every such , 
case it'is stiS held to be indispensable, that the instrument should be expressed in 
apt words so as to bind the principal ; fos if it purports to be tk,e deed of the 
agent in his own name, acting for his principal, no ratification, either by parol or 
cgkiBVwibe, will make it the deed of the principal. Wells v. Evans, 20 Wend. R. 
Hi; Post, §$^264 a, 450. 

1 W<mAl e, Mnnu, l*Seldon, 229. [But the authority of an agent to make a 
that fals principal will convey land need not be under seal, nor even in 
WtMw V. ](iinor, 29 Missouri, 439.1 
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will not be sufficient to make the execution of the deed by the 
agenl valid at law ; although a Court of Equity might, in such 
a case, compel the principal to confirm and give validity to the* 
deeSL^ The gipund of this doctrine seems to be, that the power 
to execute an instrument under seal should .be evidenced by an 
inlstrunient of equal solemnity by analogy to the ^own maxim 
of the common law, that a sealed contract can only be dissolved, 
or released ^ l5y an instrument of as high a dignity or solemnity ; 


1 UarriHOQ i\ Jackson, 7 T. R. 208 ; llorbley v. Ruhb, cited ibid. ; Williams v. 
WaM)y,.4 Esp. Rep. 220; Stei^litz v. Egginton, Holt, N. P. R. 141 ; BerkleJ v. 
Hardy, 5 B, & Cresaw. 855; Hanford i>. MeNair, 1) Wend. R. 51; McNaughten 
V* Partridge, 11 Ohio R. 223; Ledbetter v. Walker, 81 Ala. R. 175. 

* ® Ibid; 3 Chitty on Coinm,.& Manuf. 195. ' , 

3 [In Brookshire v, Broukllire, 8 Iredell, 74, it was hold that a power of attor- 
ney, although under seal, might be revoked by parol. Nash, J., said : “ It is not 
denied by the plaintiff, that, in this case, it was within the power of tjio defendant 
to put an end to his agency, by revoking his authority. Indeed, this is a doctrine, 
so consonant with justice and common sense, that it requires no reasoning to 
prove it. DUt he contends, that it is a nia:xim of the common law, that every 
instrument must be revoked by one of equal diirnity. It is true an instrument 
under seal cannot be released or discharged by *an instrmnent not under seal or 
by^ parol, but we do not consitler the rule as applicable to th<' revocation of, 
powers of attorney, especially to such an one as we are now considering. The 
’ authority of an agent is conferred at tlie mere will of his principal, and is to be 
executed for his benefit ; the principal, therefore, has the right to pul an end to 
the agency whenever he pleases, and the agent has no right to insist upon acting, 
when the confidence at first reposed in him is withdrawn. In this case, it was 
• not necessary to enable the plaintiff to execute his agency, that his power should 
be under seal ; one by parol, or by writing of any kind, would have been suflSr 
cient; it certainly cannot require more form to revoke the’ power than to create 
it. Mr. Story, in his Treatise on Agency, page G06, lays it down that the revo- 
cation of d power may be, by a direct and formal dtrlaration publicly made 
known, or an informal writing^ or by parol ;Rr it may be implied from ciiv 
; and he nowhere intimates, nor do any of the authorities we have 
kioked Into, that when the power is created by deed, it must be revoked by de^. 
And, as was before remarked, the nature of the connection between the prin- 
cipal and the agent seems to be at war with such a princifilo. It is stated, by 
Mr. Story, in the same page, .that an agency may be revoked by implication, 
and all the text-writers lay down the same d^trine. Thus,, if another agent is 
appointed to exoeute powers, previously intrusted to some other person, it is a 
revocation, in general, of the jiower ol’ the latter. For this |ft*oposition, Mr. 
Story cites Copeland v. The Marine Insurance Company. 6 Pick.^ 199. In that 
case, if was decided that a jlbwcr, given to one Pedrick to sell the interest of his 
principal in a vessel, was revoked by a subsequent letter of instruction to him and 
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— Eodem modo^ qko oritur^ eodem mode dissolvetur^ [Whether 
an instrument, to which an agent has unnecessarily affixed a seal, 
•is binding upon the principal, when the agent^s authority is not 
under seal, is left- in some, doubt upon the* autl^orities ; but the 
reason of the thing seems to be in favor of its validity as a sim- 
ple con tract. ‘^J ’ » 

§ »50. Th('- common law, however, has not entir.^ followed out 
the principle of this exception; for it does not require, that an 
authority to an agent to sign an unsealed paper, or a written 
contract, should alsd be by a writing. Thus, for example, an 
agtmt may, by a verbal authority, or by a mere implied author- • 
ity, sign or indorse promissory notes for another.® And, tven 
_ _ _ _ _ _ _ _ i 

the master to sell. As then, an agent ma} be anointed by paiol, and a^ tliQ 
appointment of a bubs(M|ucnt agent supersedes and revokes the powers previously 
granted to pother, it follows, that the ])Owei* of the latter, though created by deed, 
may be revoked by the principal, by parol. But the case in Pickering goes fur- 
ther. The case does not state, in to many word&, that the power granted to Ped- 
riek was under seal, but the facts set forth in the case show that wasMfc fact ; and, 
if so, is a direct authority in tin's case-”] 

Bac. Abriilg. Rchasc^ A. 1 f t^eal r. Sheaflield, Cro. Jac. 254; 2 Saund. ll. 
47; Williams’s nolo (1.); Hayford v. Andrews, Cro. Eliz. 697. The ci^il law 
seems to have acted throughout upon this jjrinciple, as to the dissolution of con- 
tracts, although not as to the creation of agencies. Nihil (says the Digest), tarn’ 
uaturale est, qnani co genere quidque di&solverc, (pio colligatum ^st. ideo ver- 
borum obligatio verliis tollilur; nudi consensus obligatio contrario consensu dissol- 
vitur. Dig. Lib. 50, tit. 17, 1. 35. See also Pothicr on Oblig. by Evans, n. 571 
to 580. Prout quidque (‘ontractiim est, ita ct bol\i debet ; ut«cum re contraxeri-* 
fnus, re solvi debel. Dig. Lib. 46, tit. 3, 1. 80. Pothier, Pand. Lib, 50, tit. 17, n. 
1888. Et cum verbis aliquid eoAraximus. \el re, vel verbis, obligatio solvi de- 
beat; verbis, \eluti cum ucceptutu proiuiit^ori fit ; re, veluti cum solvit, quod 
promisit. ..Eqw' cum emptio, vel venditio, vel loeatio contracla est; quoniam 
consensu niido (.ontrahi potest, %tlam dissensu contrario dissolvi potest. Dig. Lib. 
46, tit. 3, 1. 80 ; Post, §§ 61, 125. ♦ 

• * See Cooper v. Ilaiikin, 5 Binney, 613; Worrall r. Munn, 1 Selden, 229; 
-Despatch Line r. Bellamy Man. Co. 12 N. II. K. 205 ; IJuntei c. Paikcr, 7 M. 
& W. 322; Randalhu. Van Vechteii, 19 Johns. 61 ; Mitchell u. St. Andrew’s Bay 
Land Co. 4 Florida, 200; Wood r. Auburn & llochester Kailroail, 4 Seld 167 ; 
Ledbetter y. Walker, 31 Ala. 11. 175 ; Bates v. Best, 13 B. Monr. 215. But see 
Baker n. Freeman, 35 Maine, 485 ; Wheeler v. Nevins, 34 Maine, 51. 

3 Paley on /Igeiicy, by Lloyd, 160, 161 ; Anon. 12 Mod. 664 ; Rawson i . Cur- 
tie, IS 111- 456. in Vanhorne v. Frick, G Serg. & Kavvle, 90, the Su])reme Court' 
of Ponn^v Ivania held, that a sale of lands, made b)«aii agent under a parol au- 
dvority, is void. 
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where a statute, such as the Statute of Frauds, requires an in- 
strument to be in A^rriting, in order to bind the party, he may, 
without writing, authorize sm agent to sign it in his behalf, un- 
less the statute positively requires that the authority also should 
be in writing.^ So, where an agreement is in writing not under 
seal, it may be dissolved by paroD 

§ 51. And^j^s very exception, os to instruments under seal, 
has an excep'ron introduced into its generality; for although a 
person cannot ordinarily sign a deed for and as the agent of 
another, without an authority given to him under seal yet this 
is true only in the absence of the principal ; for if the principal 


^ 1 Coles V. Trecothick, 9 Ves. 250; 2 Kenl, Comm. Lect. 41, pp. 613, 614, (4tli 
edit.) ; Higgins v. Senior, 8 Mees. & Weis. K. 844 ; Post, §§ 269, 270 ; Brookshire 
V, Brookshire, 8 Ired. 74. Ih the work of Mr. Paley on Agency, as edited by 
Mr. Lloyd, the rule and the distinction are stated in very clear terms. “ For 
the purposes described in the 1st, 2d, and 3(1 sections of the Statute of Frauds, 
that is, for the purpose of making and (gating leases, estates, interests of free- 
hold, or terms for years, or any giicertain interest, other than leases under three 
years, in messuages, manors, lands, tenements, or hereditaments, by an agent, 
or for surrendering the same, (except copyhold interests,) the authority of the 
agent miist be in writing. But for the purposes dcscribtjd by the fourth section, 
viz,, ‘ to charge executors or administrators out of their own estates ; or to charge 
any for the debt or default of another; or upon an agreement in consid(*ration 
of marriage; or upon any contract or sale of lands, tenements, or hereditaments, 
or any interest in or concerning them ; or upon any agreement not to be per- 
formed within a year ; * although the several agreements recited must be in writ- 
ing, signed by the party, or his agent thereunto by him lawfully authorized, the 
authority is nl^t requir(!d to be in writing. And therefore the authority to con- 
tract for a lease, or other interest in land, need not be in writing, though the 
aujthority to sign the lease, or instrument, by which the^ interest passes, must be 
• so. Neither does the 17th section, relating to the sale of goods above £10, which 
requires a note or memorandum in writing, signed by the parlies to be charged, 
or their agents thereunto lawfully authorized, make it necessary, that* the author- 
ity should be in writing.” Paley 911 AgenCy, eb. 3, pt. 1, § 1, n. 3, p. 158 to 160, 
1833,) by Lloyd ; 2 Kent, Comm. Lect. 41, -p. 614, (4th edit.) 

2 Legal V. Miller, 2 Ves. 299; Coles v. Trecothiek, 9 Ves. 250^, Mortlock v. 
Bullcr, 10 Ves. 311 ; Shaw v. Nudd, 8 Pick. II. 9 ; Botsford v. Burr, 2 John. Ch. 
R. 416; Clihan v. Cooke, 1 Sch. & Lef. 22; Ante, §49; Post, §§ 242, 252 ; Story 
on Partn. § 117 to 122 ; Gow on Partn. ch. 2, § 2, p. 58 to 60, (3d edit.) 

® But see Cady v. Shepherd, 11 Pick. 400, cited ante, § 49 ; and post, §§ 242, 
252, which is the other way. The doctrine, however, in HibblewMe v. MeMor-‘ 
#ne, 6 Mees & Weis. 200, 21A, 215, is strongly in support of the text, and indeed 
seems firmly established, not only in England, but in most of the States of the* 
Union. 2 Kent, Comm. Lect. 41, p. 614^ (4th edit.) 
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is present, and verbally or impliedly authorizes the agent 
his name to the deed, it becomes the deed of the principal ; and 
it is deemed, to all intents and purposes, ^s binding upon him, 
as if he had personally sealed and executed it.^ The distincfion 
may seem nice and refined ; but it proceeds upon the ground, 
that where the principal is present, the act of signing and seal- 
ing is to b(i deemed his personal act, as much a||i£ he held the ' 
pen, and another person guided his hand and praHed it on the 
seal. . . ' 

§ 52. Another exception founded upon the strict notions of 
the old common law, is, that the agerit of a corporation must 
ordinarily receive his appointment to do any act .for the cor|)ora» 
tioa by an instrument under the common seal of the corpora* 
tion ; for, (it has been said,) a corporatiori cannot otherwise sig- 
nify its assent to th(i agency, or the act, than under its common 
seal.'-^ But this doctrine, although perhaps regularly triie under 
the old common law, in regarc^to the solemn acts of corpora- 
tions, wdiich by that law, are incap'f)i)le of acting, except by 
some consent or act made known through its common seal, has 
been greatly modified in modern times, and especially in rela- 
tion to corporations creat(*d by idiarters oJ’ the crown or govern- 
ment, or by statutes. In cases of this sort, as the powers of the 
corporal ion to act depend t‘ssentially upon the modes pointed 
out by the charier, it is very clear, that an agent, appointed by 
the trustees, or directors, or other functionarii^s of the corpora- 
tion, pursuant to the. chart(*r, would have full capacity to bind 
the corporation by a written voti^'^ And as the. appointment 


1 Ball Diinslerville, 4 T. Rep. 31 3, *3 14; Lord Lovelace’s case, W. Jones, 
Rep. 208; Hibblc»vbitc v. ^leMorine, 6 Alees. & Wcls. 200, 214, 215; (Lirdncr 
i?, Ganliier, 5 Cush. 483 ; King v. Loiignor, 4 BL & Ad. 047 ; 1 Nev. & Man. .')7G. 

2 Com}’ 11 Dig. Franchise^ F. 12, F. 13; Paley on Agency, by Llo}d, (3d 
edit.) 155, 156 ;• East London Water Works Company v. Bailey, 4 Bing. R. 283, 
286, 287. 

3 Sec Smith v. Birmingham Gas Company, 1 Adolph. & Ell. 52^ ; Bates v. 
Bank uf State of Alabama, 2 Alabama R. 215, N. S. ; Osborn v. Bank of United 
States, 9 Wheat. R. 738 ; 2 Kent. Cumm. Leet. ^3, p. 288 4o 291, (4tli edit.); 
East J-.ondon^(^'ater Works Company n. Bailey, 4 Bing. R. 283 ; Slark v. IIi<rh- 
gate Archway Company, 5 Taunt. R. 792; Broughton v. Manchester Water# 

^Wokrks Company, 3, Barn. & Aid. 12; Murray a. East India Company, 5 Barn. 

& ; Mayor, &c., of Ludlow r. Charlton, 6 Mees. & AVels. 815 ; London ■ 
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' 0 ^ Iffii «igcnt may not always be evidenced by the written vote 
of such filnctionaries, it is now the settled doctrine, at least in 
Anagrica, that it may be inferred and implied from the adoption 
*o/lw6ognition of the acts of the agent by such functibnaries, or 
by tbe corporation.^ Thus, for example, if the cashier of a bank 
should openly act as such in all the common transactions of the 
bank, with full knowledge and assent of the directors, his 
acts would oe obligatory upon the bank, although there might 
no written vote on record to establish his appointment.'^ 

§ 53. Indeed, in England, the rule itself has b^n subject to 
some relaxations from very early times. Thus, for example, it 
has been held, that for convoniciicy's sake, a corporation might 
act, in some ordinary matters, without seal ; as to retain a but- 
ler, or a cook, or a servant.^ And the C'ourts have recently said 
that in cases of great necessity, they will imply an exception to 
the common rule; as for example, where a corporation has 
wrongfully received the plaiiitilf’s moiicy.^ So an agent, by 
an authority under seal, might bind the corporation by his agree- 
ment not under seal, if the agreement were within the scoi)e of 
Ijis authority.^^ In America, the giaicral doctrine is now firmly 


& Birm. Kaihvay Co. WintiM*, 1 (’raig and Bhillipy, 57 j Hall r. JMayoi^, &c*., 
of Swansea, 6 Ad. it El. (N. S.) 52G. 

1 Bank of C. IS. r, Eandrid'iL*, 12 AVlieat. K. 64, GO, 70-72, 74 ; Yarborough 
V. Bank of England, IG East, G ; Hoc v. Bean, &e., of Kouhester, 2 Camp. K, 96 ; 
2 Kent, Comm. Lect. 3.S, p. 28S to 201, (1th edit.) ; iOssex Tivrnpikc Corpor. v. 
Collins, 8 Mass. R. 290 ; Clark r. Corjioralion (jf AVashington, 12 AVheat. R. 40; 
Bank of the Metropolis v. (lUttc-hliek, 14 Peters, R. 10; Fleckner v. Bank of 
United States, 8 Wheat. 338 ; Danforth v. Sehoharic & J)uam 'J\irnpike Co. 12 
John. R. 227 ; Flint v. Chiitou Co. 12 New Ilamp. R. 430 ; Goodwin v. Union 
Screw Co. 34 Ni H. R. 380. 
a Tbid. 

. 3 Bank of Columbia i*. Patterson’s Admr., 7 Crancli, 299, 306 ; Bank of U. S. 
v. Dandridge, 12 \Vheat. 60-71 ; Rex v. Biggs, 3 P. AVill. 419, 424; Anon. 1 
Salk. 101 ; Harper v. Charleswortli, -1 B. & Cressw. .590, 591 ; Yarborough v, 
Bauk of England, 16 East, R. 6 ; Viner, Abridg., Coiiioration, K , ; Smith v. 
Birmingham Gas Co. 1 Adolph. & Ellis, 526; Paley on Agency, by Lloyd, 155, 
156 ; East London AVatcr Works Co. v. Bailey, 4 Bing. R. 283, 287 ; Comyn’s 
Big. F. 12, F. 13 ; Mayor, &c., of Ludlow v. Charlton, 6 Mces. iOV^els. 815. 

Hall V. Mayor, &c., of Swansea, 6 Ad. & El. N. S. 526. 

® Ibid. ; Muri’ay v. East India Co. 5 B. & Aid. 204 ; Paley on Agency, by Lloyd, 
(3d edit.) 155,' 156 ; Bank of Columbia v. Patterson’s Admr. 7 Craiieh, Ih 299, 
806 , 306; Bank of United States v. Bandridge, 12 Wheat. R. 64, 67 to 75; 
AGENCY. 5 
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established, that, wherever a corporation is acting withim the 
scope of the legitimate purposes of its institution, all parol con- 
tracts, made by its authorized agents, are express contracts of 
the corporation ; and all duties imposed upon it by law, and all 
services rendered, and benefits conferred at the request of its 
agents, raise an implied promise, for the enforcement of which 
an action will lie against the corporation.^ The same doctrine 
seems gradually to have found favor in England, and may now 
be deemed, after repeated and well considered adjudications, to 
be fully eslaldished, as the common law, at least, where the na- 
ture and business of corporations, ercaled by charter or statute, 
constantly, if not daily, u^quirc contracts to be matle^to (varry on 
its corporate operations. Indeed, the doctrine se«*?ns almost in- 
dispensable to meet the common duties and exigeneies of cor- 
porations, created by charters or by statutes in modern times ; 
and it affords a beautiful illustration of the expansive power of 

Fleckner v. Bank of United States, S Wheat. K. 33S ; J>an(’orth v. Scoliarie 
& Duane Turiij)ike Co. ]2 John. Ji. 227 ; Ma\or, of Ludlow r. Charlton, 6 
Mees. & VV(ds. 815. See also Metcalf K Perkins’s Digest, title Corporation, 
ell. 1, ij 115, ike. ; Angell & Ames on Ctn-poratioiis, eh. 8, p. 162 to 205, (2d. 
edit.) 

t Bank of Colimibia v. Patterson’s Adnir. 7 (haricli, R. 259, 305, 306, and 
cases there cited; J3ank of U. 8. v, Daiidridge, 12 WJieal. R. 64, 67, 68 to 75, 
and eases there cited; Molt v. Hicks, 1 Co wen, R. 513; 2 Kent, Comm. Lect 
33, p. 2tS8; Kortriglil ??. Buffalo Bank, 20 Wend. R. 51 ; Fleekner v. Bank of 

U. S. 8 Wheat. R. 338; 2 Kent, Comm. Leet. 33, p. 251, (4lh edit.) and the 
eases th(*re cited in the note; Angell & An»es on* Cor])oratioiis, eh. 8, p. 162 to 
205, (e<lit. 1843); Au.-(ien. v. Life & Fire Ins. Co. 5 Paige, R. 470; Murray 

V. East India Co. 5 B.*& Aid. 204, 210. The pres(*nt doctrine in England seems 
to be, that an agent of a <!orporation need not lie appointed under the seal of the 
ro^'pOration for acts, which are of an ordinary nature, and do not atlcet the in- 
terests ol the corporatit)!!. Mr. Ju8ti(?e Taunton, in Smith v. Birmingham Uas 
Co. 1 Adt)ljili. & Ellis, 530, Siiid : “ The distinction is beftween .matters which do, 

i^and matters which do not, alTeet the interest of the corporation.” See also East 
London \Vater AVorks Co. v. Bailey, 4 Bing. R. 283. The Amenean doctrine 
seems to have proceeded upon a much broader ground ; and lo embrace all exer- 
cises of autliority, which are in any way sanctioned by the corporation itself, or 
by its delegated directors, in regard to the rights, interests, or duties of the cor- 
poratioti, whic#are not, by the general laws of the land, required to be under 
seal, such as the passing of the title to real estate. See also Edwards v. Grand 
Junction Canal Co. 1 M. & Craig, 659, 672; Murray v. East India Co. 6 B. & 
Aid, 204, 209, 210, and cases cited ; Ante, § 53, notes. 
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the common law, which acquires flexibility, and moulds itself 
from time to time, so as to accomplish the various ends of mod- 
ern society.^. 

1 Without "oing to an earlier period^ we may trace the gradual development 
and advancement of this doctrine froie Rex i\ Biggs, 3 ]*. Will. 41 U; Rex v. 
Bank of Kngland, Dong. R. 624 ; Bank of England v* Moffat, 3 Bro. Ch. R. 
262 ; Murray o. The East India Co. 5 Barn. & Aid. 204 ; East London Water 
Works Co. 4 Bing. H. 283 ; Mayor of Stadbrd l\ Till, 4 Bing. R. 75 ; Tilson v. 
Warwick Gas Light Co. 4 Barn. & Cresw. 3G? ; until we come fo the case of 
Beverley v. 'Flic J^incoln Gas Light & Coke Co. C Adolph. &; Ell. 829, where 
the doctrine was examined with great learning and ability by Mr. tFussticc Pat- 
teson, in delivering the opinion of the Court. On that oceasion he. said: ‘‘‘ This, 
therefljre, brings us to the seeond question, wliieh is, whether ai^ action of as- 
sumpsit <‘aii be maintained against a eorporaljon aggr(‘gate without a h(*ad, on 
an executed parol contract V It is well known that the ancient *rnle of the com- 
mon law, that a corfioration aggregate eouhl speak and act only by its common 
seal, has been almost entirely superseded in pratiticc by tin*. Courts of the United 
States in America. The decisions of those Courts, although intrinsically enti- 
iled to the highest respect, (ainiiot he cited as direct authoiity for our ])roceed- 
ings; and tliere are obvious circum.^tances which justify their advancing with a 
somewhat fi'eer step to the discussion of ancient rules of our common law than 
would he proper for oui*selveR. It should be stated, however, that, in e.oniing to 
the (leei-^ion alluded to, those Courts liavc considered themselves, not as alter- 
ing the law, but as justified by the progress of previous decisions in this country 
.and in America. We, on our part, disclaim entirely the right or the wish to in- 
novate on tli(j law upon any ground of inconvenience, however strongly made 
out ; but, when we have to deal with a rule established iu a state of society very 
different from the present, at a lime when corporations were comparatively few 
in number, and upon which it was very early found necessary to engraft many 
exceptions, we think we are justified in treating it with some degree of strict- 
ness, and are called upon not to recede from the principle of any relaxation in 
it which wo find to have been established by previous decisions. If that princi- 
ple, in fair reasoning leads to a relaxation of the rule, for which no prior deci- 
sion can be found expressly in point, the mere circumstance of novelty ought not 
to deter us ; for it is the principle of every case, which is to be regarded ; and a 
sound decision is authority for all the legitimate consequences which it involves. 
Several cases have determined that corporations aggregate may maintain ac-| 
tions on executed parol contracts. In The Dean and Chapter of Rochester v. 
Pierce, Lord Ellenborough first at Nisi Prius, and this Court afterwards, lield 
that they might sue in debt for use and occupation of their lands •, and the Court 
of Common Ideas, in The Mayor of Stafibrd r. T'ill, held the same as to assump- 
sit. This’establishes that, where a benedt has been enjoyed, suclFas tlic occMipa- 
tioii of their lands, by their permission, the law will imply a promise to make 
them compensation, which promise they are capable of accepting, and upon 
which they may maintain an action. The action for use and occupation is 





AGENCT. 


[OH. -tfV 

§ 64. In regard to the mode of .appointment of an agent in 
cases not required by law to be under seal, it may be either ex- 


cstablishcd by stat. 2, .0. II. ch. 19, § 14; and according to the words «f the 
statute, may bo mainlained “ wlierc (he agreement is not by deed.” Some agree- 
ment seoms to be implied as the foundation; though it is well established . that 
it need not amount to a formal demise, or even be express. To liold, then,- that 
a corporation is within this statute, is to hold that it may be a party to an agree- 
ment not under seal, at least for the purpose of suing on it ; and it would be 
rather strong ‘to deny, at the same lime, that it could be a party to it for the pur- 
pose of being sued on it. Lord Ellenborough, indeed, says, in 'J'hc Dean and 
Chapter of llochcstcr i?. Pierce, that the action for use and occujiation does not 
nec(‘ssarily suppose any demise. ‘It is enough that the defendant nsel and 
occupied the tfremises by the permi.ssion of the plaintiff*; and a corporation, as 
well as an individual,* may without d(*ed, permit a person to use and ocenpy 
prenns(*s ot whifh they are seised.* 15ut call it by wliatcver naiiu* wt* [ili^asc, 
permission or demise,. It (ilearly binds the corporation ; the i>arty oecui)} inir and 
paying rent under it acquires rights from the corporation, bocoiiies their tenants 
from year to year, apd can be ejected only by the same means as would be 
available for an individual landlord. Here, then, the law im]>HL*s that the 
corporation has acted as a contracting party, and that, too, in a contract 
to the vali<lity' of which, for the jiurposcs of this action, the absence of any 
deed Is esse7ifi(iL If, in that case, an expire.ss agreement not under seal had 
been tendered in evidence to jirove the terms on whi(di the del'endant held, it 
must have been received ; and if, on llie Jhce of it, it had appiearctl that the 
plaintiffk had come under any conditions precedent to the re(‘overy of rent on 
their part, such conditions would surely have been binding on them though not 
under seal ; and the non-performance of them would have been in answer to the 
action. In The Southwark Bridge Company v. ^Sills, the contract for letting was 
proved by a scries of 101101*8. We agree, that the relation between tlie corpora- 
tion and the occupigr of its land, may commence without express contract ; that 
it may, in the first instance, appear to want many of the legal incidents of the 
relation between landlord and tenant; but add the fact of payment of rent for, 
one year, and accejitancc by the corporation, anil you add nothing of express 
contract on the part of the corporation; it has apparent!^ done no more than 
acquiesce in the receipt of a certain comfiensatiou for the occupation of its land 
for a year ; and yet by the addition of that fact, the corpioration and the occu- 
®picr are demonstrated to be landlord and tenant. This appears to us to show 
tliat, in the eye of the law, the relation between them commenced in contract, 
^ugh it wanted at first the evidence from which it might be infcrreil. But, 
if this be a contract to which a corporation may be a party, though not undqj^ 
seal, and any rights resulting from tliat agreement come to be enforced, may nqt 
that form of action be applied, which is appropriate to parol agreomerrts ? Is it 
unreasonable to hold, that a corporation may make a binding promise, and 
assumpsit .shall not be maintainable against it, if the promise be broken ? 
Bj* then, it be established that, upon the saiiic contract, the remedies are mutual,^ 
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press or implied. An express appointment mefy be by a formal 
written instrument ; as by a .power of attorney. A more com- 


that if^ the corpo7*aiion may sue its tenant in assumpsit on a parol demise, the 
tenant may in turn sue it in the same form of action, we do not see how it can 
b'c denied, that a corporation, occupyiiijr land, may be sued in assumpsit gener- 
ally. We may suppose two contracts entered into at the same moment in writ- 
ings not under seal ; by the one, a corporation professes to demise its lands to 
A. B., by the other A. B. demises his laiul to the corporation ; an enjoyment of 
the premises is had under both. It would be surely an unsatisfactory state 6f 
the law, which should compel us to hold that, if the corporation sued A. B. in as- 
sumpsit for his r(‘nt, A. B. might not set off or sue in the same form for that which 
was due from the corporation. AV^e have been tluis’minutc in cxamliiiug the case 
of use and occupation, because it appears to us very fairly to oj)eu the jirinciple, 
on which this matter ought to stand. The same point has been ruled in an ac- 
tion for goods sold and delivered. The City of London Gas Liglit and Coke 
Company c. Nicholls, was assumpsit for gas supplied ; the objection was taken, 
that the contract was not under seal. Best, C. J., overruled it at once, saying : 
‘It is quite absurd to say, that there is any necessity for a contract by dcc»l in 
such a case.’ If, in that caac, a set-off had been pleaded for metres supplied to 
the company, could evidence in sujiport of it have been rejected because there 
was no eoiitract under seal for the supply Y Yet, if it could not, u})Oii what 
Jirinciple can it bo iiiaiiitaiiied, that that supply might not have been made the 
ground of an action of indebitatus assumpsit? We have not oviTlooked the 
technical difliculty, which has been alleged ujioii the form of the declaration, in 
which a mere promise is stated. Part of our argument has already been ad- 
dressed to meet it ; it seems to us that it rests on no solid foundation. AVIien the 
question is, whether a jiarticular party can sue or be. sued by a particijai* writ or 
count, or be counted against in any particular turiii ? the true answer is to be 
found by putting another question : Can he enter into the contract, or bring him- 
self, or be brought, within the special circumstances, which form essential parts 
•otthe statement in such writ or count? That this is the princqde may be seen 
conclusively in the history of our forms of action, ancient and modern, given in 
the third volume of Blackstoiie’s Commentaries. If, therefore;^ it be asked, 
whether a corporation can be sued in assumpsit ? we ask, in return, can it bind 
itself by a parol contract V Can it make a jiromise ? If it can, the former ques- 
tion must be answered in the alUrinative. We, therefore, agree with the Court 
of Conlmon Pleas in The Mayor of Stafford v. Till, that there is no substantial 
difference in this respect between assumpsit and debt. Every count, indeed, in 
debt tor goods sold and delivered, charges a contract; ‘ the words “ sold and de- 
livered,” ’ says Buller, J., in Emery v. Fell, ‘ imply a contract ; for there cannotf 
he a sale, unless two parties agree.’ . l)e Grave v. T8e Mayor and Corporation 
ot Monmouth, was debt again^ a corpoiation for the price of weights and meas- 
ures. It was contended that the action could not be maintained, as a corpora- 
tion cannot contract unless some instrument under the common seal. Phe 
delivery had been proved, an e^tamination of the goods at a full meeting of the 
6 * 
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ttioti mode is by*some informal written instrument, as by a let- 
ter of instructions, or by a written request, or by a memoran- 


corporation, and subpeqnent uso of them ; the order for them was bj the mayor 
de facto, who was afterwards ousted. Lord Tonterden thought the examination 
was the exercise of an act of ownership, ‘ anft that, by $o doing ^ the coigporaiwn 
have recognized the contract* The verdict passed for the plaintiffs, and was no]t 
disturbed. The recognition of a contract is its adoption, — the taking it to be the 
contract ofithe jiarty so recognizing it; but that assumes it to be a contract, which 
the jiarty was capable of entering into. Lord Tenterden, tlierefore, must have 
considered the corporation as cajiable of contracting for the i)urchase of goods 
witlioiit a deed. And in Diinstan v. The Imperial Gas Light Company, where 
the plaintiff failed on another ground, he* carefully guards himself frorr being 
sup])Osed to 'decide the contrary.' We certainly have not found any decided 
case, in which it has been hehl that a eorjioration may be sued in assumpsit on 
an executed ])avol contract, a ciivumslancc of great, but not conclusive weight. 
For, (not to mention that there is no case in which the contrary lias been ex- 
pressly decided upon argument,) if it bo remembered what the course. of the law 
has l)C(*n on this subject, we shall find that circumstance not unnatural, and that 
some deduction npist be ma<le from the weight of dicta unfavorable to our pres- 
ent view, which may be found here and there iii the books upon this subject. 
At first, ^the rule appears to have been exclusive, as indeed its j)rlnciple reijuired 
it to be. A corporation, it was said, being meredy a body politic, invisible, sub- 
sisting Old} by suj)j)osition of law, could oidy act or speak by its common seal; 
the common seal, in the words of Peere Williams, in Ilex r. Bigg, was the hand 
and mouth of the corporation. The rule therefore stood, not upon policy, but 
on necessity, and was of course equally apjilicable to small as to great matters ; 
to acts of ^ily or of rare occurrenc(» ; to what regarded personal as well as real 
property. But this, though true in theory, was intolerable in practice ; the very 
act of affixing the seal, of lifting the hand, or opening the mouth, could only be 
dope by some individual member, in theory quite distinct from the .body politic, 
or by some agent; the management of the corporate property, the daily susten- 
tation of the mend)ers, the performance of the very duties for which the corpo- 
ration was created, re((uircd incessantly that acts should be done,’ sometimes of 
daily recurrence, sometimes entirely unforeseen, yet admitting of no delay, some- 
times of small importance, or relating to property of little value. The same 
causes also reepdred that oontraids to a small amount should often be entered 
into. 'In all these, eases, to require the afihxing of the common seal was impos- 
sible ; and therefore, from lime to lime, as the exigencies of the case have re- 
quired, exceptions have been admitted to the rule ; and what we desire to draw 
^attention to is this, — thatjthese exceptions arc not jjuch as the rule might be sup- 
posed to have provided for, but are in truth inconsisteut with its principle and jus- 
tified only by necessity. As each exception of this kind was made, it was not un- 
tijttural that the rule in all other yet unforeseen cases should receive confirma- 
^ though it would be hardly fair to anticipate thence what the opinion of the 
have been, if the cases had been presented before them and ige- 



■ il^INTDlENT, HOW HADB. 


55 - 




dnm for a sale or a purchase, or for some other act of agency. 
But tjie most usual mode of appointment is’by an unwritten re- 


quired their decision. In the progress, however, of these exceptions, it has been 
decided, that a corporation may- sue ii|^assumpsit on an executed parol contract; 
it has also been decided, that it may be sued in debt on a similar contract ; the 
questroPnow arises on the liability to be sued in assumpsit. It appears to us, 
that what has been already decided in pHnciple, warrants us in holding that this 
action is maintainable. It seems clear that, for a matter of such constant re- 
quirement to a gas company as gas metres, ami to so small an amount as £l5, ‘ 
the company, whether with or without a head, might contract witliout affixing 
the common si'til ; see Bro. Abr. Corporations and Capacities, ])I. 56, Uorn v. 
Ivy; and it is clear, that they might have been sued in debt fin- goods sold and 
delivered. For the reasons given, wo think they are ecpially liable In assumpsit; 
and consequently, tins rule will be discharged.” This was followed up by the 
decidon in Church v. The Imperial (jlas Light and Coke Comj)any, (1 Adolph. 
& Ell. 846, wli(‘re the Court held, that it makes no dllTercnec as to the right of a 
corporally to sue on a contract cntei*ed into by them not under seal, whether 
the contract be executed or executory. On that occasion, I^orcl Denman, in de- 
livcj’ing the opinion of the Court, expounded the reasons of the doctrine in a 
very clear and salisfactory manner. He said : “ Assuming it, iherefore, to be 
now established in this Court, that a corporation may sue or he sued in assump- 
sit upon executed contracts of a certain kind, among which are included such as 
relate to the supply of articles essential to the purposes for whii li it is created, 
the first question will be, whether, as affecting this point and in respeet of such 
contracts, there is any sound distinction between contracts executed oi* execu- 
tory. Now, the same contract, which is executory to-day, liiay become executed 
to-morrow ; if the broach of it, in its latter state, may be sued for, it can only be 
on the supposition, that the parly was competent to enter into it in its former; 

, and, if the party *were so competent, on what ground can it be said that the pe- 
culiar remedy, which the law gives for the enforcement of such a contract, may 
not be used for the purpose ? It appears to us a legal solecism to say, that par- 
ties are competent, by law, to enter into a valid f;ontrael in a particular form, 
and that the appropriate legal remedies for the enforcement or on breach of such 
, a contract, are not available between them. Where the action is brought for the 
breach of an executed contract, the evidence of the conttact, if an express one, 
must be the same as if the action were brought white it was executory. An oral 
or written agreement, or a series of letters, might be produced to prove the fact, 
and the terms of the contract. Could it be contended that these would be evi- 
dence of a valid contract after execution, but of a wholly inoperative one be- 
fore V Unless positions such as these can be maintained, we do notice how Hb 
• support any distinction between express executory and executed contracts of 
the description now under consideration. A distinction, howe^r, seems to bo 
intimated, in some cases, between the. express contract of the parties, and that 
. which the law will imply for them from an executed consideration. And a va- 
' lidity is atbnbuted to the latter, which is denied to the former^ But there is no 
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quest, or by implication from the recognition of the principal, or 
from his acquiescence in the acts of the agent.^ • 

— 

foundation for this; the difference between express and inmlied contracts, is 
merely a difference in the mode of prooj On -the one ha^, a plaintiff, wh<^. 
should'^bue on a contract to be implied from certain acts done, must be nonsuited 
if those acts were shown to be in compli^ce with stipulations anlecedStly en- ; 
tered into, unless he was prepared with evidence of all the stipulations. On the 
other hand^no contract can be implied from the acts of parties, or result by law 
from benefits received, but such as the same parties were competent expressly 
to enter* into. And this is important in the present argument, because it makes 
the decisions on implied contracts authority for our decision upon an express 
one. Upon these grounds, we are prepared to decide that the present action 
was maintainable. So far, therefore, as the decision of the Court of Common 
Pleas in East London W ater A/V orks Company v, Baiicy, proceeded on the dis- 
tinction between contracts executed and executory, we are comj)elled, after con- 
sideralion, to expn^ss our opinion tliat it was wiongly decided. The case may 
be sustained, hov^ever, on another ground coiisisleut with our previoi^remarks, 
and which affords another I’cason for our present decision. The general rule of 
law is, that a corporation contracts under its common seal ; as a general rule, it 
is only in that way, that a corporation can express its will or do any act. That 
general rule, howevei*, has from the earliest traceable j)eriods been subjiict to ex- 
ceptions, the decisions as to which furnish the principle on which they have been 
established, and are instances illustrating its application, but are not to be taken 
as so i)rescribing in terms the exact limit, that a merely circumstantial difference 
is to exclude from the exception. This principle appears to be convenience 
amounting almost to necessity. Wherever to hold the rule aj)])licable would oc- 
casion very great inconvenience, or lend to defeat the very object for which the 
corporation was created, the exception has prevailed. Hence the retainer, by 
parol, of an inferior servant, the doing of acts vm-y fre(j[uently*recurring, or too 
insignificant to bo worth the trouble of affixing the common seal*, are established 
cx(^ej)tions. On the same priiiciide, stands the power of accepting bills of ex- 
change, and issuing promissory notes, by companies incorporated for the pur- 
poses of trade, witli the rights and liabilities consequent thereon. These prin- 
ciples were, it i-^ evident, present to the attention of the Court of Common Pleas 
when the case in question was decided ; and they might reasonably Lave held^ 
that a contract with a water company, for the supply of iron pipes, was neither 
one of so iVeciucnt occurrence, or small imporiance, or so brought within the pur- 
pose of incorporation, that the principle *of convenience above established, ro- 


• 1 2 Kcn^, Comm. Loct. 41, p. 613 to 61C, (4th edit.) ; 1 Bell, Comm. B. 3, Pt. 
l,ch. 4, § 4, art, 410; Id. p. 478 to 481, (fith edit.) ; American Ins, Co. v. Oak- 
ley, 9 Paige, 496 ; Pickett v. Pearsons, 17 Vermont, 11. 470; Post, § 84 to 
Farmers and Mechanics Bank t*. Butchers and Drovers Bank, 16 N. Y. R. 
11$ ; Summers v. Solomon, 7 El. & Bl. 879. See Burton v. Furnis, 3 Hurl. & , 
(Am. e(^) ; Ramozotti v. Bowring, 7 J. Scott, (N. S.) 871. 
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§ 55 , Cases of this latter description, arising from the grant 
of an agency by an unwritten or verbal request, or by implica- 


(juired it to be taken out of the general rule. See also* London and Birming- 
Railway Co. v. Winter, 1 Craig & Phillips, R. 57. A later case on the 
subject U that of The Mayor of Ludlow r. Charlton, (G ]\Iecs. & Weis. 815,) 
where it was held, that a municipal corporation cannot enter into a contract to 
pay a sum of money out of the corporate funds for the making improvements in 
the borough, except under the connnou seal. On that occasion, Mr. Baron 
. Rolfe, iii delivering the opinion of the Court said • “ TIic rule of law on this sub- 
as laid down in all the old £Cuilioritics, is, that a corporal ion can only bind 
’^itself by deed. See Corayn’s Digest, tit. ‘Franchise,’ (F) 12, IS, and the au- 
thorities there referred to. Tiie cxceptio/is pointed out rather nmtjvm than im- 
peach the rule. A corporation, it is said, which has a head, may givt*, a personal 
command, and do small acts ; as it may retain a servant. It may aijihorize an- 
other to drive awi^lcattlc damage fea.sant, or make a di.^treW, or the like. These 
are all matters so constantly recurring, or of so small impoitaiice, or so little ad- 
mitting of , delay, that to rc(pure in every such case the previous allixiiig of the 
seal, would be^ gi’catly to obstruct the every day ordinary convenience of the 
body corporate, without any adecjuate object. In such matters, the head of the 
corporation seems,* from the earliest time, to have been considered as delegated 
by the rest of the members to act for them. In modern times, a new class of 
exceptions has arisen. Corporations have of late been established, sometimes by 
Royal Charter, more frequently by act of Parliament, for the pnr[)osu of carry- 
iilg on trading speculations; and where the nature of their constitution has been 
such as to render the drawing of bills, or the constant making of any particular 
sort of contracts necessary for the purpo.ses ff the corporation, there the Courts 
have held that they would imjdy in those, who ai’c, according to the provisions 
of the Charter or act of Parliament, carrying on the corporation concerns, an 
authority to do those acts, without which tlie cor])oralioii coul^ not subsist. This 
principle will fully warrant tlie rectent decision of the Court of (iucen’s Bench, 
in Beverley v. Lincoln (las Light and Coke Company. The present case, how- 
ever, was arj^ed at the bar, as if, by the decisiou in that last case, the old rule 
of law was to be considered as exploded, and as if, in all cases of executed con- 
tracts, corporations were to be deemed bound in the same manner as indivlduald. 
But this would be pressing the decision in question far beyond its legitimate con- 
sequences ; and that the Court of (Queen’s Bench had no such meaning, is plain 
from the subsequent case of Chiirtth v. Imperial (las Light Company. Lord 
Denman, in delivering the judgment of the Court in that case, says : [Here the 
learned Judge quoted the .words of Lonl Denntan, already cited in this note, be- 
ginning with the words ; “ The general rule of law is, that a corporation contracts 
under its common seal ; as a general rule it is only in that way that a corporation 
can express its will, or do any act. That general rule, however, has from the 
earliest fhaceable periods, been subject to excejilions,” &c. &c.] To every word 
of this we entirely subscribe, and, applying the language of Lord Denman to the 
present case, it is quite clear, that there was nothing to enable the corporation of 
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tion, are very familiar^ in all the common business of life, and 
the common departments of trade. Thus, the appointment, 


Ludlow to contract with the defendant otherwise than in the ordinary mode^ 
lunger the corporate seal. ’In contracting without a seal, there was no paramount 
convenience so great as to amount almost to necessity. To have required a seal, 
would certainly not have tended to defeat the object for which the corporation 
vgis formed, nor was the subject-matter of the contract one either of frequept 
ordinary occurrence, or of urgency admitting no delay. Before dismissing 
this case, we feel ourselves called upon to say, that the rule of law requiring con- 
tracts entered into by corporations to be generally entered into under seal, and 
not by parol, appears to us to be one by no means of a merely technical nature, 
or which it would be at all safe to relax, except in cases warranted by the prin- 
ciples to which we have already adverted. The seal is requii*ed, as authenticate 
ing the concurrence of the whole body corporate. Jf the legi^ture, in erecting 
a body corporate, invest any member of it, either (*xpressly orlm'pliedly, with. 
thority to bind the whole body by his mere signature, or otherwise, then, undoubt- 
edly, the ad(^g a seal would be mailer purely of form, and not of substance. , 
Every one becoming a member of such a corporation, knows, that. he is liable to 
be bound in his corporate character by such an act ; and persons dealing with the 
corporation know, that by such an act the body will be bound. But in other 
cases, the seal is the only authentic evidence of what the corporation has done,* or 
agreed to do. The resolution of a meeting, however numerously attended, is, 
offer all, not the act of the whole body. Every member knows he is bound by 
what is done under the corporate seal, and by nothing else. It is a great mis- 
take, therefore, to speak of the necessity for a seal, as a relicy of ignorant times. 
&t is no such thing; either a seal, or tome substitute for a seal, which by law shall 
be taken as conclusively evidencing the sense of the whole body corporate, is a 
necessity iiiliereiit in the very nature of a corporation ; and the attempt to get 
rid of the old doctrine, by treating as valid contracts made with particular mem- 
bers, and which do not come within the exceptions to which we have adverted, 
might be productive of great inconvenience.” In the still more recent case of 
The Fishmonger’s Company v. Robertson, 5 Mann. & Grang. R. l3l, the whole 
subject was elaborately discussed, and it was held, that a contract not under seal, 


which had been executed on the part of the corporation, and for which the de- 
fendants had received a full consideration, bound the oth^r party. On that occa-- 
sion, Lord Chief Justice Tindal said : “ Upon the presell^; state of the pleadings, 
the defendant Robertson has undoubtedly the right to raise any objection to the 
declaration which could have been made available on a general demurrer there- 
to ; and it has accordingly been contended, on his behalf, that it may be assumed, 
from the declaration itself, that the contract, upon wliich this action is brought^ 


wiis not sealed on the paft of the plaintiffs with the common seal of the corpora- 
j^On^ that, by the general rule of law, the plaintiffs, being a body corj:)mj^, can- 
themselves by an agreement which is not under their commenHt] ihat^ • 
inhere are certain admitted and well-known exceptions to 

present case does not fall within any of such excepM^Wp^ad^ ^ 
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by which the relation of master and servant is created, and the 
extent of the authority conferred on the latter, are ordinarily 

. • 1 1 — 

lastly, that if the agreement be such that the corporation is not l>ound thereby, 
jind cannot be sued thereon, so neither can the other party bo bound thereby, 
nor can the corporation sustain an action, as plaintiffs, upon such an agreement. 

« We concur with some, of the positions above laid down on thc^jart of the de- 
fendants. From the statement of the contract itself on the face of the declait^ 
tion, and the mode of its execution by an agent on bebalf of the corporatiou-, as 
there described, we think it may be inferred, that the defendants* counsel is en- 
titled to assume, that the common seal of the corporation was never affixed thereto. 
We agree also, in the general rule of law as above slated, and that the ease now 
under consideration^ does not fall within any of those exceptioii.-^ which are so 
well known as to require no enuraeralion ; but, whatever may be the conse- 
quences, where agreement is entirely executory on the part of the corpora- 
tion) yet, if the C^Bact, instead of being executory, is executed on their part, — 
if the persons, who are parties to the contract with the corporation, have received 
the benefit of the consideration moving from the corporation, — in#hat case, we 
think, bpth upon principle and decided authorities, the other parties are bound 
by4he contract, and liable to be sued thereon by the corporation. Even if the 
contract put in suit by the corporation had been, on their part, executory only, 
not executed — we feel little doubt but that their suing uj)on the contract would 
amount to an admission on record by theni that such contract was duly entered 
into on their part, so as to be obligatory on themselves ; and that sgch admission 
oh the record would estop them from setting up as an objection, in a cross ac- 
tion, that it was not scaled with their common seal ; on the same principle as it 
was held by Holt, C. J., and the Court, in The Mayor of Thelfonfs case, * that, 
though a corporation cannot do an act in pals without ^leir common seal, yet 
they may do an act upon record ; and that is tlie case of the city of London every 
year, who make an attorney by warrant of attorney in this Court without cither 
sealing or signing ; and the reason is, because they are estopped by the record 
to say that it is not their act. So, if an action be brought against a corporation 
for a false returq, they are estopped to say it is not their return, for, it is respon- 
sio majoris et communihitis upon record.’ And in the present case, the direct 
allegation by the corporation upon this record, that the agreement was made by 
I'owse on their bebalf, would, as we think, amount to an estoppel to the corpora- 
tion from denying the obligatory force of the agreement in a subsequent action 
against themselves. But it is unnecessary to determine this point on the pres- 
ent occasiuny because, on the face of the declaration, there is, as we apprehend, 
an averment of the performance by the Corporation, of every matter which 
amounts to a condition precedent on their part ; at least, we so assume in the 
{fi^edent stage of^he argument, and before considering the pleas of the defendant^ 
The queati^, therefore, becomes this, whether, in the case of a contract executed 
where it appears that the defendants have received the 
IqPSMppib nf the con^eration for which they bargained, it is au answer to 
MBr''^^S^1i^8SinnpBit by the corporation, that the corporation itself was not orig- 
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ktiowi) £tnd. as<^taiQ^ only by hnp]iicati^n ihe reco^nlt^^^ 
oonduclj, or acquiescence of the master.^ ^here" a^tiieitk 


iaally bound by such contract, the same not having been n^ade under their com- 
sfoseal. * - f 

** Upon the general ground of reason and justice, ho such a&wer can be set 
«Bp. defendants having had the benefit of the performance' by the corpori^ 
of the several stipulations into which they entered, have received the con- 
iSderation for their own promise ; such promise by them is therefore not nudiim 
pactum ; they never can want to sue the corporation upon the contract, in order 
to enforce the performance of thpse stipulations which have already been vol- 
untarily performed ; and therefore no sound reason can be suggested why they 
should justify their refusal to perform the stipulations made by them, on the 
ground of inability to sue the corpoiUition, which suit they can never want to sus- 
tain. It may possibly be the case, that, up to the time of tbAporporation adopt- 
ing the contract by performing the stipulations on their pflfthere was a want* 
of mutuality, from the corporation not being compellable to perform their o®n- . 
tract ; and iRat the defendants might, during that interval, have the power to Te- 
trad, and insist that their undertaking amounted to a nudum pactum only. But, 
after the adoption of the contract by the corporation, by performance on their 
part, upon general principles of reason, the right to set up this defence appears 
altogether to fai^ ^ 

■ ** Independently, however, of the reasonableness of such construction, there 
appears ant^)rity in law to support the position. In the case of Tiie Barl)cr 
Suigeons of London p. Pelson — assum^^il for a forfeiture undin* a by-law — 

^ where the objection was exjiressly taken, that a promise cannot be made to a 
corporation aggregate without deed, the Court held that the action will lay, and 
that the objection had been overruled in The Mayor, &c., of Loudon v. Goree. 
fAgmn* in The Mayor, &c., of London v. Hunt, assumpsit was" held to be main- 
tainable by a corporation for tolls. In The Mayor, &c., of Stafford Till, use 
and occupation was held to be^ maintainable by a cor|ioration aggregate, though 
there was no demise under seal, the tenant having occupied, and paid rent ; and 
iihe same point was ruled in the case of The Dean and Chapter of Rochester w. . 
Pierce. Ihe case of The East India Com})any v. Glover, carries the law far- 
mer ; for the action jn that ease was not upon a promise implied by law on i|n 
eatecuted consideration, as, for goods sold, but was assumpsit by a corporation for 
, »llot accepting and taking away coffee witliin the time mentioned by an agre^ ^ 
for sale. The objeefibn, indeed, was npt raised ; but we cannot but'Siip- 
\|i!0Be it would have been made, if thought maintainable ; for, when, the defetkiiaiii 
,^%iftited to show fraud upon the sale, on the exeention of the writ of inquity 

Pratt, C. J., he refused to let in the evidence, sajing, the defondaht had ad- ^* 
^ «3|lkted the contract to be as the plaintiff had de(darcd, by suffering judgment^ 
instead of pleading non assumpsit. And, again, the jud^||i|t' of the 
' / vonvt of Brror in Bowen v. Morris, although not directly an authcS|||||||MHi the 
''** ^ < 

’ ^ 1 Domat, B. 1, tit. 16, § 8, art 1 & 4. 
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is'enlpoyed in a ^Jiop &r warehou0e -to sell goods, his authority 
to idake a particular sale is implied from his ordinary occupa- 

point, shows a strong indication of the opinion of Mansfield, C. J., in support of 
fhe present action. In that case, the mayor of a corporation liad signed a con- 
tract to sell landed property belonging to the corporation ‘ on behalf ^f himself 
and the rest of the burgesses and commonalt}^' and the action was brought in the 
name of the mayor, who had signed the contract, to recover damages. %ie Loxjd 
Chief Justice, in giving judgment that the action* was not maintainable 
name of the mayor, observeb, ‘ that, altiiougb tuc corporation have not consti- 
tuted the mayor their bailiff or agent by an instrument under seal, so that he was 
not competent by that contract to bind the corporation, yet as llie mayor signed 
it, perheps the corporation pai^t have sustained an action on the « onliaet.* And 
the cases referred to on guarantees, (see particularly the judgment in KennaWay 
t7. Treles^van^) and on the Statute of Frauds, where the (‘ontract has bec^n signed 
by* the defen^nt’ohly, and not by the plaintiff, but allowed to be enforced by 
action, notwithstanding the objection of a want of mutuality, lend strongly to 
^pport the priuci])le on which we consider the present action «aaiutainable. 
And the earlier casd of Cooper v. Goodeiick, may bo adverted to, as showing the 
opinion of the* Court upon the legal oonsequenee of bringing an action b} a body 
corporate. In that case, the defendani, as bailiff of Emdiiuel College, made con- 
usance for rent granted to them in fee b) indenture. The issue was non conces- 
sit ; aqil the juiQr found that the grantor granted it by the deed, and delivered 
that deed to a stranger to their use, and they sealed the counterjiart of that in- 
denture ; the (piestion was whether a stranger, without letter ot attorlicy from 
them to receive it, might receive the deed to their use ; and it was held by all 
(he Court that he might, and that the sealing of the counterpart was a sufficient ^ 
agreement, and as well if they had made a letter of attorney ; ^ and, if they had 
not sealed the cduntorpart, but had brought an action u]>on it, that had made the 
grant perfect ; ’ and judgment was given for tlie iilaintiff. 

We therefore think the present action is maiAtainablc by the corporation, 
unless some sufficient answer appears on the pleas, which we now proceed to 
consider.” [See further on this sul^ect, Ma}or of Ludlow u. Charlton, 6 M. & 
W. 823; Church u. Imperial Gas Co. 6 Ad, & Ell. 861; Williams v. CheBter 
]|^ailway Co. 5 Eng. Law & Eq. K. 497 ; Higgle v. London Railway, 5 Exch. B. 
443 ; Denton u. East Anglican Hallway Co. 3 C. & K. 1 7 ; Clark v. Guardians 
of Cu'*kficld Union, 11 Eng. Law & Eq. H. 442; Paine v. Strand Union, 8 Q. 
B. 826, 810; LamprcU v. Billericay Union, 3 Exefa. 288 ; Homersham v. Wol- 
'verhamptoa Water Works Co. 4 Eng. Law & Eq. R. 426. One of the most re- 
cent bases on this subject, decided June 28, 1855, is that of llendexson v. The 
Australian ]^val Mail Stpam Nay. Co. 32 Eng. Law & Eq. 167. Wightman, J., 
said : This^ An action against ihe Australian Royal Mail Steam Navigation 

Compa^^which is a company constituted expressly; for the purpose of canying 
on a tripPlt)y vessels ; it is incorporated ‘ for the purpose of undertaking the es^ 
tablishment and maintenance of a communication, by moans of steam navigation 
or otherwise, and the canying of the royal mails, passengers, and oai^, between 
AGBNOT. \ 
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tion^ and the acquie^nce of llie master.' ' Soy 'where a c^rk is 
nvpally intrusted to sign notes, or usually does sign notes for his 


Great Britain and Ireland, and the Gape of Good Hope and Australasia,’ and 
for that purpose^ it must maintain and employ many vessels. Can it be doubted 
that amoi^st the ordinary operations of the company, there would arise a neces- 
sity for employing persons to navigate or bring home vessels which met with nc- 
<gidents ai^^ad ? The words of the contract, as set out in the declaration, show 
an i^loymeiit directly within the scope of the objects for which the company 
was in(t)rporated. It is true that there is a coiidlct of authorities which it is dif- 
ficult to.recoiidlle. Two or three cases in the Court of Exchequer, Lamprell v. 
The Billcricay Union, 3 Exch. 283, and The Mayor of Ludlow v. Charltoq, 6 
M. & W. 815, and Arnold v. The Mayor of Poole^ttt Man. & G. 863, in tlm Court 
of Common Pleas, appear to militate against the view taken by this Court. But 
those decisions proceeded ^upon a principle adapted^ to mhnicipal corporations, 
whiclf arc created for other objects than trade; and the CourAif Exchequer ap- 
plied that principle to modern trading companies, which are of an entirely difier- 
ent cli^rac'tcr. In early liuies, there -was a great relaxation oF the rule which* 
required that the contracH of corporations should be under Seal, and that ^lax- 
ation has been gradually extended. At first, the relaxation was^made only in 
those cases mentioned by Mr. Lush, where the subject-matter of the contract was 
4>f small moment and frecpient occurrence, which in the cose of municipal corpo- 
rations, might be the only exceptions uecessary. But in the later casein there 
was a further relaxation, especially in the case of corporations created by ( bar- 
ter for titiding purposes, and other like corporations. The general result of tlie 
cases mentioned in Clark v. The Guai'dians of the Cuckfield union, 1 6 ifur. 686 ; 
B. c. 11 Eng. liep. 442, is, that in the case of trading corporations, wherever the^ 
contract relates, and is essential to the purpose for which the company was in- 
corporated, it may be enforced, though not under seal. In deciding that case, I 
reviewed all the cases, and adhere to the opinion which I then expressed, that in 
such a case as the present, wlie:^ the contract is essentially necessary to the ob- 
jects of the company, and directly within the scope of their charter, it may be en- 
forced, though made by parol.” And Erie, J., added : “ I am of ojiinion that the 
contract is binding on the coq^oratioii, though not under seal, on the ground that 
it is directly within the scope of the company's charter. The authorities arc ap- 
parently conflicting, but none conflict with the principle laid down by my brother 
Wightman, in which 1 concur. In Beverley v. The Lincoln Gas Light and 
Coke Company. 6 Ad. & EL 829, the supply of gas was directly incident to tibe 
purpose for which the (company was incorporated. So also in Church v. Th0 
Xniperidl Gas Light and Coke Company, 6 Ad. &. El. 846 ; and m Sanders tv 
The GuardiaiiB of the St. Neot's Union, 8 Q. B. 810 ; and in the el^^rate judg- 
n^t of Wightman, Jti in Clark v. The Guardians of the Cuckfiw Union, 16 
jfun 686 i 6« 0* 11 JBng. jjl42, it was assumed that the matter was within the 

1 jSee Kent v, l^son, 20 N. H. R. 121 ; Robinson v. Green, 5 Barring. (Del.) 

116 . , ^ 
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masllr, yLich are afterwards paid, or tecognized to be valid, he 
is presufla^d to possess a rightftil authority to do so in other in- 
stances, within the scope of the same business.^ * ' , 


scope of tlie company’s charter. The judgment, delivered by Lord Campbell, 
C. J., for this court, in the Copper Miners Company v. Fox, 16 Q. B. 229 ; fi. C. 

8 Eng. Bep. 420, enunciated the principle. The principle affirmed by this seues 
of cases, does pot conflict with the two leading cases in the Court of Excheguer, 
which were cases of municipal corporations. Neither building, which was the 
matter in The Mayor of Ludlow v. Charlton, 6 M. & W. 815 ; nor litigation, 
which was the matter in Arnold v. The Ma} or of Poole, 4 Man. & G. 860, were 
incidental directly to the purposes for which the cor])ordtions of those towns were 
constituted. The other cases to which I adverted, were corporations for trading 
purposes, and it is difficult to reconcile them. In Lampicll v. The Guardians ot 
the Billcricay Union, *3 Exch. 283, the action related to the building of a work- 
house, with which the defendants were, as a corporation, connected, jpigglo u. 
The London and Blackwall Railway, 5 Exch. 442, is that which to*the gieatest 
degree conflicts, unless it can be distinguished, or explained on the ground that 
it was a uni(|ue contraqt ; if it cannot, I do not agree tcrit ; and in this conflict ef 
authorities, I adhere to those wjiich oppose it. The notion that a set of contracts 
sh«\ll have their validity depending on the frequency and insignificancy of the 
bubject’Uiatter, is of such extreme perniciousfless, that I do not think tha^ it can 
be adheied to, and must be considered as applicable only to municipal corpora- 
tions. It haiS4ioen so hold as to contracts for servants, but I do not think that it 
was meant to be said, that the contract was valid if the matter was of small im- 
portance, and invalid if* the matter was of great importance ; and indeed,*iSn the 
case of trading companies, which it is allowed may draw and accept bills of ex- 
cliange not under seal, it is obvious that insignificancy is no element ; neither is 
the frcqueiK y or rarity of the contract an element. The nature of the contract 
and the subject-matter of it, must be the principle which governs the question 
whethei it is valid, though not under seal. It ii|puld bo pernicious to the law of 
the country, that under the semblance of a contract parties should obtain goods 
or services, ac 1 not be compellable to pay for them. The Court of Exchequer 
had an opinion that it would be important that the rule should be certain ^ but 
their resort to the rule,^that the contract in all cases, with the above-mentioned 
exceptions, should be under seal, cannot be acted upon.’*] 

It is very certain^ that no such distinction between contracts made by munici- 
pal l&cporalions and other corporations, exists in Americijy but the general rule, 
at laid down in the text, is generally, if not universally established. Indee^ in 
Jffew England, our munieipal^orporations rarely, if oyer, use any corporate seal | 
and all their multifarious business is transacted by th’e town officers, who are an- 
xiiidlll^ chosen by the votes of the inhabitants, and who act, virtute officii, as 
agents of^tho town, and in almost all cases^ except of the conveyance of the real 

^ See Smith on Merc. Law, 106, (3d edit) 1848 ; Dows-v. qjreen, 16 Barbour, 
72 ; Chidsey u. Porter, 9 Harris, (Penn.) B* 890. 



§ 66. And the nature and elrtent of the authority the ser- 
or a^ent, are often wholly deduced from the nature and 
ed0^t of his usual employment# Hence it is, (as we shall pres- . 
ently more fully see,^) that the master id bound by the acts of 
the servant, within the scope of the usual business confided to 
him ; for thfe master is presumed to authorize and approve the 
known acts, that arc incident to such an employment. Thus^ 
if a master usually intrusts his servant to buy goods upon credit, 
he will be bound by his acts of this sort even when he has pro- 
hibited him specially from buying upon credit; for the other 
party trusts to him, o^ account of the general habit of his em- 
ployment, and the presumed assent of the master, who has held 
him out as having a competent authority for this purpose.® And 
it is a general rule, which wiH be abundantly illustrated in the 
courseof these Commentaries, that where one of two innocent 
persons must suffer by the misconduct of a third person, that 
Pfirty shall suffer, Vho, by hib .own acts and conduct, has en- 
abled Such third person, by giving him predit, to practice a fraud 
or imposition upon the other party And this is in perfect co- 
incidence with the rule of the civil law, wherein it is said ; Sem^ 
per^ qui non prohibit pro se intervenire^ mandare cret^ilur^ Qui 
patitur ab alio wandari^ ut sibi credatur^ mandare intelUgitur!* 
But •f this more will be said under the next bead. 


estate of the town, act by unsealed instruments and contract, cither verbally or 
by unsealed writings, on behalf of the town. See Angell & Ames on Corpo- 
rations, ch. 8, p. 162 to 209, (2^dit) 

1 Post, § 84 to IOC. 

2 1 Livermore on Agency, p. 87 to 41, (edit. 1818) ; 2 Kent, Comm. Lect. 41, 
pp. 614, 616, 626, 627, (4th edit.).; Anon. 1 Shower, 95; Paley on Agency, by 
Lloyd, Pt. 1, ch. S,§ 2, p 161 to 176; Nickson v. Br^an, 10 Mod 109-111; 
Pickering v. Busk, 16 Bast, 88; Baiber v. Gingel, 3 Esp. Bep. CO; Busby v. 
Scarlett, 6 Esp. B. 76, 77. See Wayland’s case, 8 Salk 284'; Bolton v. Ilillers- 
den, 1 Ld, Baym. 226 ^Hazard v. Treadwell, 1 Str. B. 506 ; Williams u. Mitcb- « 

17 Mass. B. 98. ^ 

* ® V- Corrie, 2 B. & Aid. 148 ; Paley on Agency, by Lloyd, (8d edit) 

p See Hazard p, Treadwell, 1 Str. B. 606 ; Post, § 264. 

4 Dig. Lib. SO, tit 17, 1. 60 ; Dif. Lib. 1^, tit 1, 1. 1, § 5 ; Post, § 89 ; 2 
Corouh P* to<16, (4th edit.) ; Pqthior, Pand. Lib* 17, tit 1, n. 19. 

t%. {ib. 17, tit 1, L 18 ; Potbier, Pand. Lib. 17, tit 1, n. 19 ; Pos^ § 89. 
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>• CHAPTER VI. . . 

NATURE AND EXTENT OF AUTHORITY. 

§ 57. Let, us next con&ider the nature and extent of the au- 
thority eonleired on an agent. Ji may, as we^ave.alreaify seen, 
be a general authority, or it may be a special authority. It may 
be express, or it may be implied. In regard both to a general 
and to a special express authoiity, it may be coiifeAed by a for- 
mal instrum^'ut, as by a letter of attorney under seal ; or it may 
be by a writing of an informal and loo^e character, such as a let- 
ter|Or a memorandum, or it may be by parol or oral declarations.^ 

*58. But whether it is conferred in the one way, or in the 
other, it i-, unless the contrary manifestly appears to be ihe in- 
tent of the party, always construed to include all the necessary 
and usual means of executing it with efFe*.^ Thus, for exam- 
ple, if a general authority is given to collect, receive, and pay all 
the debts due by, oi; to, the principal, it will occur to every one, 
who leflccts upon the nature of such a trust, that numberless 
arrangements may be required fully to accomplish the end pro-^ 
po^ed ; such as settling accounts, adjusting disputed claims, re- 
sisting Unjust claims, answering or defendjpg suits ; and these 
subordinate powers, (or, as they are sometimes called, mediate 
powers), aic, tfceiefore, although not expressly given, understood 
to be included in, and a part of, or incident to, the primary pow- 
er."* So, an authority given to rccov# and receive a debt, will 
autliori/e tlie attorney to arrest the debtor.^ So, dft authority 
given to a broker to effect a policy, will authorize him to adjust 
a loss under the policy, and adopt all the means necessary to 


* Ante, § 46 to 56. 

* Howard v. Bdillie, 2 618 ; 3 Chitty on Comm, and Manuf. 200; 201 ; 

Witklngton v. Herring, 5 Bing. R. 442; 1 Bell, Comm 387, art. 412, (4th edit); 
Rogers t», Klleland, 10 \Jfend. 218 ; Peek v. Harriott, 6 Serg. & R. 146^ I>en- 
ntoa V. Bloomei, 11 111. 177 ; Barnett v. Lambert, 15 M: & W. 489 ; Post, § 97, 
lOl’toloe. • • 

HoD^Eitd p. Baillie, 2 II B. 618-620 ; Com. Dig. lAttotne^f C. 15, citing Palm- 
er, R. 394 ; Spri^uc o. Gillette 9 Metcalf, R. 91 ; Fowler v, Blcdoe, 8 Hum- 
phreys, R. 609 ; Po&t, § 101 to 106. 

* Ibid. ; Post, § 103 andji^ote. * I 
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procure nn adjustment.^ So, an authoiity to settle bosses on a 
will include a power to refer the matter to arbitration.^ 
authority to sell and convey lands for cash, includes ah' 
authority to receive the purchase-money.® So, an authority to, 
malre and enter into contracts for the purchase of grain, has 
been held to include the 'power to modify or waive a contract 
ignade Hy the agenj in respect to grain.^ So, an authority'’ given 
by vote to the treasurer of a corporation to hire money, not ex- 
ceeding a fixed sum, and for a term not less than eight or more 
than twelve months “ on such terms and conditions as he may 
think most conducive to the interests of the company,” for the 
purpose of meeting certain drafts of the company, as they shall 
fall due, has been held to authorize the treasurer to raise money 
by drafts on one of the directors, payable to his own order, %nd 
indorsed by him, and to be charged by the acceptor to the com- 
pany.^' Ho, an authority to make contracts for the sale of lands, 
^1 authorize the agent [.to make a deed,^ and] to receive so 
much of the jmrchase-moncy as is to be paid in hand on the 
sale, as an incident to the power to sell."^ [Ho, a power to an 
agent to sell lands, on such terms in all respects as he might 
deem most advantageous, and to execute deeds of conveyance 
necessary for the full and perfect transfer of the title, authorizes 
the agent to inscr^in the deed the usual covenants of war- 
ranty.®] 

§ 69. Upon the same gjround, an agent, who ^ employed to 


1 Richardson t;. Anderson, 1 Camp E. 43, note ; 1 Emerig. Assur. ch 5, § 4, 
p. 141 ; PoBt,% 103, 109, 191. 

3 Goodson V. Brooke, 4 Camp. R. 163. But see contra^ Huber v, Zimmerman, 
21 Ala. 488. 

8 Peck V, Harriot, 6 Serg. & Rawle, 149 ; Hoskins w. Johnson, 6 Sneed, 469. 

4 Anderson v. Coonley, 21 Wend. R. 279. 

8 Belknap v. Davis, 1 Appleton, R. 455. 

« Vdlentine v. Piper, 22 Picjk. 85. * 

7 Johnson v. McGruder, 15 Miss. 365 ; Yerby v. Grisby, 9 Leigh^irg. B. 587 ; 
490iggi4t V* Moore, 6 Bo&w. 344; Goodalo v. Wheels^, 11 N. H.^EL 424. See 
I^rop V. Blake, 3 Foster, 46. 

^ Royv. Beard, 8 J^oward, 461. Woodbury, J, said: “This power of 

is given m extenso in the case. It appears from its contents, that 
authorizing Starr, (the agent,) to invest certain moneys in lands and 
ifnia in fome of the Western States and Territories of the United States, 
etion of the said Starr, empowered him^to contract for the sale of, 
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procure a note or bill to be discounted, may, unlesp expressly 
restrieted, indorse it in the namO of his employer, and bindh^ 

and to sell, either in whole or in part, the lands and real estate so purchased by 
the said Starr,’ and ‘ on such terms in all respects a^ the said Starr shidl deem 
wost advantageous.’ Again, he was authorized to execute / decds^f conveyance 
Deccsbm|f for the full and perfect transfer of all our* respective right, title,’ &c. 

‘ as sunHicntly in all respects as we ourselves could do personally in the prem- 
ises,’ * and generally, as the agent and attorney of the said Jacob Lee Roy,’ to 
sell ‘on such teims in all respects as he may deem most eligible.’ It would be 
dilTicult to select language stronger than this to justify the making of covenants 
without specifying them eo nomine. When thi*) last is dune, no question as to the 
extent of the power can arise, to be settled by any court, *But when, as here, 
this last is not done, the oxtent^f the power is to be settled by the language em- 
ployed in the whole instrument, (4 Moore, 448,) aid('d by the situation of the 
pai ties and of tlio property, tho usages, of the country on such subjects, the acta 
of tho parties themselves, and any other cireuinsfhncc ha\ing a legal bearing and 
throwing light on the question. That the language above (pioted liom the power 
of attorney is suflii ient to cover llie execution of sueh a covenant would se^ 
naturaljy to be inferred, first, fiom its leaving the term'i of the sale to be in all 
respects as Starr shall deem most advantageous. ‘ Terms ’ is an expression ap- 
plicable to the conveyances and covenants In be given, as much as to (lie amount 
of, and the time of paying, the consideration. Roger v, Kneelaiul, 10 Wendell, 
218. To prevent misconception, this wide discretion is rciferalerl. The qpv-, 
enants, or security as to the title, would be likely to be among the terms agreed 
on, as they would influence the trade essentially, and in a new and unsettled 
country must be the chief reliance Of the purchaser. To strengthen this view, 
the agent was also enabled to execute conveyances <o transfer the title*‘a8 suf- 
ficienfly in al^ ies])ccts as wo ourselves coulcLdo personally in the premises.’ 
And it is manifest, that iu'serting certain cov*ants which would run with the 
land might transfer the title in somg events more perfectly than it would pass 
without them; and that, if present ‘ personally,’ he could make sueh covenants, 
and would be likely to if requested, unless an intention existed to sell a defective 
title for ^ood one, and for the price of a good one. It is hardly to be presumed 
thai anything so censurable as this was contemplated. A^ain, his authority to 
tell, ‘ on such terms in all respects as he may deem most eligible,’ might well be 
meant to extend to a term or condition to make covenants of seisin or warranty, 
as without such he might not be able to make an eligible sale and obtain nearly 
so lai^o a price. Now all these expressions, united in the same instrument, 
W0uM, piima facie^ in common acceptation, seem designed to convey full powers 
to mtike covenants like these. And although a grant of powers is sonikimes 
to be construed strictly, (Com. Dig. Pomr^ B. 1, and c. 6 ; 1 Bb R. 283,) yet it 
does not seem fit to fritter it away in a case like this, Ijy very nice and metaphyst 
ical distinctions, when the general tenoi of the whole instrument is irf favor of 
what was done under the power, when the grantor has reaped the benefit of 
it, by receiving a largo price that otherwise would probably never ^ave been 
paid, Nlnd v. Marshall, l Brod. & Bingh. 319 ; 10 Wendell, 219, 252. This he 
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t)y thai in4'^sement ; for he may well lie del^!l^ eus incidentally 
with this au^jiority} as a means to e^eetuatc the dis- 
So, an agent, employed to procure a bill or note to be 


must refund when the title fails, or be accessory to ivhat seems fiaudulQ|)i;t^ 1 ^ 
J. Marsh. 292.* Another circuiiustancc in support of the intent of the murties to 
the power of littorne} to make it broad enough to cover warranties, is tWir posi- 
tion or situation as disclosed in the instrument itself. Solly v, Forbes, 4 Sloore, 
448. Le Koy resided in New York, and Starr was to act as attorney in buying 
and selling lands in the * Western States and Territories, ’ and tliis very sale was 
as remote as IMilwaukle, in Wisconsin. For aught which appoara, Le Iloy, 
Beard, and SfaiT, were all strangei’s there, and the true title to the soil lg;tle 
known to them, and hence they would expect to he required to give warranties 
when selling, and wonld be likely to demand them when buying. The usages of 
this ‘country aie believed, also, to be vciy uniform to insert covenants in deeds. 
ln»lbe case of The Lessee of Clarke u. Courtney, 5 Peters, 849, Justice Story 
says : * This is the common course oi conveyances ; ’ and that in them ‘ co\enaiits 
of title are usually inserted.' See also, 6 Hill, 338. Now, if in this power of 
allorney no expression had been employed be}ond giving an authority to sell 
and convey this land, s<i}ing nothing more extensive or more restrictive, there 
are cases ^hich strongly sustain the doctrine, that, from usage as well as other- 
wise, a warranty by the agent was proper, and would be binding on the piinci- 
^pal. Jt \» true, that some of tlu\se cases relate to personal estate, aud some per- 
haps should be confiiied to agents who havo been long cniplgycd in a particular 
business, and derive their authority by parol, no less than by usage ; aud i oiise- 
qucntly may not be decisive by analog} to the present ease. 8 1). and E. 707 ; 
Ilelyeaf v. PLiwkc, 5 Esp. Ca. 72, note ; Pickeiing v. Busk, 15 East, 45 ; 2 Camp. 
N. P. 555; 6 Iltil, 338 ; 4 1). and E. 177. So of some cases whiiih relate^o the 
quality and not the title of the j^porty. Andrews ik Kneclaiid, 6 Cowen, .‘IS 4 ; 
The Monte Allegre, 9 Wheat. C48 ; 6 Hill^838. But where a power to sell or 
convey is given in writing, and not aided, as here, by language conferring a wide 
disciH3tion^ it still must be construed as intending to confer all the usual means, 
or sanction the usual manner of performing what is intrusted to the ^eni. 10 
Wendell, 218 ; Howanl v, Baillie, 2 TEI. B1. G18; Story on Agency, p. 58; Daw- 
son V. Lawly, 5 Esp. t?a. 65 ; Ekins v. Maelish, Ambler, 186 ; Salk. 283 ; Jeffrey 
v» Bigelow, 13 Wendell, 521 ; 6 Cowen, 359. Nor is the power confined merely 
to ‘ usual modes and means,' but, whether the agency be special or general, the 
attorney may use appropriate modes and reasonable modes ; such are considered 
within the scope of his authority. 6 Hill, 388 ; 2 Pick. 345 ; Bell on Com. L. 
4|0 ; 2 Kent's Comm. 618 ; Vanada e. Hopkins, 1 J. J. Marsh. 287 ; Sandford v» 
Hnndy, 28 Wendell, 268. We have ^already shown, that, under all the ciroum* 
a covenant or warranty here was not only usual, but appropriate and 

Harrison, 4 T. R. 177; Niefcson ^kBrohan, 10 Mod. 109; Hicks v. 
R. 116; Paley on Agency, by IJoyd, 209, 210, (3d edit); 

V. Central Bank, I Kelly, 418. 
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discovinted for hU principal, may, if it be necessary or proper to 
accomplish the eod, indorse the same in his Own name, although 
not indorsed by his principal; and in suen a case he will be en- 
titled to be indemnified by his employer.^ [But an agent au- 
thorized to draw and indorse bilk in the name of his principal^ 
has no power to draw or indorse a bill in his own name, or in 
the* johit name of Minself and his principal.*] So, a servant, in- 
ti usted to sfll a horse, is clothed by implication (unless* ex- 
pressly forliiddcn) to make a warrantv on the salc.^ [But this 
has been said to apply only to a servant of a piofessed horse 
dealer.^] So, an agent or broker, having power to sell goods 
.without any evpress restriction as to tlie mode, may '^ell by sam- 
ple or witli warranty.'* 

^ 60? And not only are^the means necessary and proper for the 
accomplishment of the end includc‘d in the authority, but also all 
the vauous means which are jiistified or allowed* by the usages 
of trade.^ Thu^, if an agent is authorized to sell goods, this 


* E\ i».utc Robinson, 1 Buck, R. 113, Bd}Ic)r on Bills, (5tli edit) tli. 2, § 7. 

Stdinbfuk n Read, 11 Grattan, 281. 

3 IVt, ^ 132 Fenn v Ilainson, 3 T R. 757 ; Hcl>cr Ilu^ko, 5 Esp. R. 
72, 3 Cliitt} 1 Con^. and ]\I<tnuf 200,201; Alexander v (iibs« *» 2 Camp. R. 
555, Palc\ on AgSey, b> Llo} d, 200, 210, (3d tdit ) , 1 Bill, Comm 387, ait. 
112, (4lli edit) ; Id. p. 477 to 470, (5th edit.) , Nelson v. Cowing, (J ITill, 386; 
lliintci v. Jameson, 6 Iiedell, 252, Woodford v. McClenahan, 4 Gilman, 85 ; 
Skinner v, (j,unn, 9 Porter, 305, Bradford v Bush, 10 Ala. 3S6 , Co( ke u. 
C impbcll, 13 Aid. 286 ; E/d 11 v. Franklin, 2 Sneed, 236 , Fiankliu n. Ezejl, 1 
Sneed, 407 But see Scigiior & Wdhuer’s case, Godbolfs R. 3G0, Pos«t, § 421, 
note. Whether a power to sell land includes an autlioiity to conu'} it with cov- 
enants of geneidl wan ant}, is a point upon whicji there are f ontradictory de- 
uMons In^Vs'iiada v. Hopkins, (1 J. J Mar^^h. R. 293,) the Court of Appeals 
of Kciituck} held the affiimative. See also d’eteis v. Faniswoith, 15 Vermont, 
156 ; Taggart v. Stanberry, 2 McLean, 543 ; Le Ro} v Beaid, 8 IIc^w. 441. In 
Nixon V. fiyserotl, (5 John R. 68,) the Supreme Court of New York decided 
in the negative. The sanna Court 111 Gibson v, Colt, (7 John. R. 390,) held, 
that a power to sell does not include a power to warrant the title; an4,thata 
master of a ship, authorized to selUthe 4»hip, had no authority to represent that 
she was a registered ship. [This last case was overruled in 6 Hill, 336 ] 

4 See Coleman v. Riches, 29 Eng. Lawi& Eq. R 32G. ^ 

5 Andrews v. Kneeland, 6 Cowen, K. 354. But see Nixon v, Hyserott, 5 
John. B. 68 ; Gibson v, Colt, 7 John. R. 890. 

« Ekins V. Macklish, Ambler, R 184-186 ; Paley on Agency, by LIo}d, (Sd 
adit.) 198, note; 1 Livermore on Agency, 103, *104, (edit. 1818 ), Post,#§§ 77, 
98, 101-108. 
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b« construed to authorize the sale to be made upon credit, as 
well for cash, if ihis course is justified by the usages of trade, 
aiid the credit is not iftyond the usual .period ; for it is presumed, 
that the principal intends to clollle his agent with the power of 
resorting to all the customary means to accomplifcji tljc sale, un- 
less he expressly restricts him.^ In other words, he is prcsnined 
to authorize him to sell in the usual manrlor, anfl only in the 
usuil manner, in which goods or things of that Sort aro* sold.^ 
[Thus, a general selling agent has no implied authority to bind 
his principals by a warranty that flour sold by him on thc'ir ac- 
count will keep sweet during a sea voyage, in the ab&ence of 
any usage of business to that efrect^J 

* Anon. 12 Mod R. 514; Scott i* Sunnaii, Willes, R. 407 ; lloufjbtoS r. Mat- 
thews, 3 Bos. & Pull 4S1); Newsome v, Tliointon, 6 East, 17; Palcy on A^iiicy, 
by Llo)d, 26, ]98,,21 2-214, (3d edit ) ; 2 Kent, Comm. Lett 41, pp 622,623, 
(4tb edit.) ; McKin&tiy v. Pearsall, 3 John R 310; Van Alien v. Vanderpool, 
6 John. R. 69; Goodenow v. T)Ier, 7 Mass R. 36; Claik v Van Neilhwuk, 

1 Pick. 343; Laussatt r. Lippjncott, 6 Seiif. & Rawl.*386; (jcibicr v. Emci}, 

2 AVdbh Cir. R 413, Post, 108, 226, Gieeley v. Bartlett, 1 Gieeul. R. 172; 
Forrostier v, Boardman, 1 Stor>, R. 43. 

8 Wiltt^hirc V. Sims, 1 Camp. R. 268 ; Jamo'^ ? Mt Credic, 1 Bay, 294 ; Delatield 
V. Illinois, 26 Wend. 223; Ives v, Davenport, 3 Hill, 874; ^vciil, Comm Lect. 
41) pp. 622, 623, (4th edit); 3 Chitt} on Comm, and Manuf. 205, Lansvalt v. 
Lippiiicott, 6 Sci^. & R. 386, Post, § 110; Fisk t. Oflit, 3 5 Martin, R. 655; 
Reano v Magee, 31 Martin R. 637 

[•^ Upton r. Sufiblk Count} Mills, II Cush. 586. Metcalf, J., there baid “Tlio 
single question which wc have examined is, what is the extent of the iiiqilied 
authoril} of a general selling agent? The answer is, it is the same as that of 
other general agents. And it is an elemental y jiiinc iple that an agent, eaiplo}ed 
generally to do any act, is aitl^horizod to do il oul} lu the usual way of business. 
Smith’s Merc. Law (Am. ed. 1847), 105, (5th ed.) 129; Woolruh on Com. U 
Merc. Law, 319; Jones u. Wainef, 11 Conn. 48.* A general agent is not, by 
virtue ot‘ hi% commission, jiermittcd to depart from the usual manner of effecting 
what ho is cmjilo} ed to effect. 3 Chit. Law of Com. & Man* 1 99. When one 
authorizes another to sell goods, he is presumed iotauthoiize him4>o soil in the 
usual manner, and only in the usual manner, in which goods or things of that 
sort are sold. Stor} on Agency, § 60. Seo also Shaw u. Stone, 1 Cush. 228. 
The usage of the business in which a general agent is employed furnishes the 
rule by which his authority is moasurfid. Hence, a gcneial selling agent has 
authority to sell on credit, and to warrant the soundness of the article sold, 
such is the usage. Goodenow v. Tyler, 7 Mass. 86; Alexander v* Gi1>- 
20n» 2 Ctop. 555 ; Nelson v. ^Cpwing, 6 Hill, 386 ; 2 Kent, Comm. (6th ‘effl^ 
ifiqssell on Factors, 58; Smith on Master & Servant, 128, 129. But 
W ftPtiks and goods sent to auction are not usually sold on credit, a stodc 
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§ 61. The same doctrine is recognized in the civil law ; for by | 
that law agents might do whatsoever is comprehended within 
their letter of procuration and the intentions of the principal, 
d(*dueible therefrom, and whatever naturally follows from the 
antliority given to them, or is necessary for the execution of it.^ 
And this, especially, was deemecUto b(‘long to a Procurator, hav- 
ing whal ^as* called a liberal administration. Procurator^ cni gen- 
eralHer libera administratio reru7n eotnmissa est, potest exigere^ 
aliiid pro alio per mutare? 1'hus, an ag^nt*appointt‘d to demand 
personal property, might institute an action therefor. Ad rem 
mobilem petendam datus Procurator^ ad erhibenda^n rerte aget? 
Doraat has expounded the true doctrine of the civil law in ex- 
pressive, but at the same time, in exact terms. “ If,” says he, 

“ tlie order or power given marks precisely what is to be done, 
he, who accepts and 'executes it, ought to keep close to wh^t is 
prescribed in it. And if the order or power be indetinitc, he 
may set such bounds to it, or give to it such extent, as may 
reasonably be presumed to agreeable to the intention of the 
person, wIjo makes the order, or bestows the f)ower; whether 
it be with regard to the thing itself, which is to be done, or the 
way of doing it.” ^ Igitur commodissime ilia forma in mandatis 
scri'anda est^ ut quotwis certum mandatum sit^ recedi a formd non 
debeat; at quotiens incertum vel pluriurn cansarum^ tunc licet aliis 
preestatumibus cxsoluta sit causa mandali^ quam quee ipso mandato 
inerant^ si tamen hoc ma^id atari erpedicrit^ mandati erit actio 


broker or ’auctioneer has no authoiity so to soli them, unless he has the owner’s 
express direction or con^^ent. Wiltshiie ?». Sims, 1 Camp. 2r)8; .‘5 Chit. Law of 
Com & Man. 2Co ; 1 Bell, Comm. 38H. And it was said by Mr. Justice Thompson, 
(9 Wheat. 647,) that auctioneers have only authority to sell, and are not to war- 
rant unless specmiy instructed so to do. 

Ab there is no evidence nor suggestion of a usage to sell flour with the hazard- 
ous warranty that it shall keep sweet during a sea vp^dge, in wliich jt must twice 
cross the equator, we deem it quite clear that nothing short of .an express author- 
ity, ednferred on the agent by die defendants, would empowci him to bind them by 
Sadi a) warranty. See Cox v. Midland Counties Railway Company, 8 '\Yolsb. 
Hurlat & Gord. 278.] 

^ Domat, B.^Ht. 15, § 3, art. 10, by Strahan. 

* Dig. Lib. 3, tit. 8 , 1, 58 ; Pothier, Pand Lib. 8 , tit. 3, n. S. 

•Dig. Lib. 3, tit. 8, 1. 56, 57 ; Pothier, Pand. Lib. 8, tit. 8, n. 28 

* I l^at, B. 1, tit. 15, § 3, art. 3, Jpy St-ahan. 

* 3>ig. Lib. 17, tit. 1, 1. 46^ Pothier, Pane. Lib. 17, tit 1, n. 45. 
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I § 62. On the other hand, language, however general in its 
form, when used in connection with a particular subject-matter, 
vWJl’be presumed (as we have -already seen^) to be used in sub- 
ordination io that matter; and therefore it is to be construed 
and limited accordingly. And it will make no difference in the 
consi ruction, that this general, language *is found in very formal 
instruments,* such as a letter of attorney. Thus, wheje a power 
of attorney authorized an agent “to ask, demand, and receive 
from the East India Company, or whom it should, or might 
concern, all money that might become due to the princijial, on 
any acebunt whatsoever, and to transact all business,”^ and, on 
non-payment, to use* all lawful means for the recovery, end, on 
payment, to give proper receipts and discharge^, with j)ower to* 
appoint substitutes, and giving his (the principal’s) lull power 
and authority in the premises, with the usual clause of ratilica- 
tion ; it was held, that the words “to transact all business,” did 
not authorize the agent to indorse an East India bill, reeidvod 
under the lelter of attorney in the name of the principal, and to 
procure a discoftnt thereon, on such indorsement; for the words 
“all business” must be con'^trued to be limited io all business 
necessary for the rec(*ipt of the money. 

§ 63. So, a letter of attornc'y to receive from the Commission- 
ers of the Navy, or whom it may concern, all salary, wages, A.c., 
and all other money due to the principal, with a general power 
to receive all demands from all other persons, to appoint substi- 
tutes, and to make due acqiuttances and discharges, has been 
held not to authorize the agent to negotiate any bills received m 
payment, or to indorse them m liis own name, even although 
there was e\idence of a usage among agents of the like sort to 
negotiate such bills ; for the authority conferred did not include 
any such power of negotiation ; and parol evideribe is not ad- 
missible to control or enlarge the language of a written instru- 
ment.^ 


1 Ante, § 21. # 

^ Hay V. Goldsmidt, cited 1 Taunt. R. 349, 850 , Muiray v. Ha# India Co. 5 B. 
; Aid. 201, 210, 211 ; E<9daile v. La Nauzc, 1 Y. & Coll. 394. 

\ 9 llo^ Snaith, 1 Taunt. 347 ; Muiray v. East India Company, 5 Barn. & lltdi, 
, 210, 211. See Ekins v, Macklisli, Ambler, R. 184, 185. It is said by Mr. 
oyd, in his notes to Falcy on Agency (3d edit) p. 198, that “the construction 
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* § 63 a. So, a letter of attorney empowering an agent to nego- 
tiate, compromise, adjust, determine, settle, and arrange all dif- 
ferences and disputes between the principal and all persons 
whatever, and to execute and sign in the name of the principal 
any reloase, covenant, or conveyance of any part of the principal’s 
I estate, and to give and receive discharges, receipts, &c., has been 
held not to ^authorize the agent to confess a judgment in the 
name of the principal.^ [So a letter of attorney authorizing an 
agent to “collect a debt,” docs not empower him to give a dis- 
charge upon receipt of the debtor’s note.* Nor can an agent 
authorized to settle a claim against a carrier for the loss of goods 
give a discharge without receiving any consideration.*] 

§ 64. So, a letter of attorney given by an executrix, authoriz- 
ing an agent to receive all sums of money due to the testator, 
or to her as executrix, to adjust all accounts and differences, to 
submit the same to arbitration, to execute assignments, receipts, 
and relc^ases, to pay all debts due by her as executrix, in due 
course of law, and generally to do all acts for receiving debts, 
and discharging the powers given by the letter of attorney, with 
full power “ to do and act touching and concerning all or any of 
the premises, as effectually to all intents, constructions, and pur- 
poses whatsoever, as she as executrix could,” has been held not 
to authorize the agent to accept bills of exchange to charge her 
in her own right for debts of the testator.^ 

§ 65. So, a power of attorney to secure, demand, ^and sue for 


of a 'written instrument, 'wliether mercantile or otherwise, is for th? court, and not 
foi the jury. The couii;, howoer, may, whcie the construction is doubtful, re- 
ceive evidence ia aid of its judgment.” Lord Hardwicke, in Ekins v. Maclish, 
Ambler, R. 184, 185,) thought that the evidence of the custom among merchants 
was admissible, to explain a letter, at least, if it could not be well otherwise un- 
derstood, in courts of equity, even if not admissible in courts '>f law. See also 
Mechanics* Bank v. Bank of Columbia, 5 Wheat. R. 826; Morrell v. Frith, 8 
Mees. & Weis. 402 ; Neilson v. Haribrd, 8 Mees. & Weis. 806, 828 ; Kean o. 
Davis, Spencer, B. 426. 

^ Lagow V. Patterson, 1 Blackford, 252. 

• Corning v. Strong, 1 Carteri^ 329 ; Kirk w. Hyatt, 2 Carter, 822 ; Ward v, 
Evans, 2 Ld. Baym. 928 ; Sykes w. Giles, 5 Mees. ■& Weis. 645 , Mdler v. Ed- 
monston, 8 Blackford, 291. 

^ Patterson v. Moore, 85 Penn. St B. 69. 

^ Gardner v. Bailliei 6 T. B. 591. But see Howard v. Bailie, 2 H. Bl. 623, 
whioh seems contra. 
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all sums of money then due, or thereafter to become due to the 
principal in certain countries, and to discharge and compound 
the same, to execute deeds of land then, or thereafter, owned by 
the principal, in a particular *State, “and to accomplish, at his 
discretion, a complete adjustment of all the concerns of the prin- 
cipal, in the Stale oi New York, and to do any and eveiy act ing 
his name, wiiich he would do in person,” has been held not to 
authorize the agent to give a promissory note in the name of the 
principal, upon the ground, that making an adjustment of his 
concerns did not include any incidental authority to give the 
note, for the authority, notwithstanding these general words, was 
to be construed to j^e Umitod to the business referri'd to in the 
preceding clauses, and not include a general authority to adjust 
all the other concerns of the principal.^ 

§ 66. So, a letter of attorney, given to certain persons, jointly 
and severally, to sue for and get in moneys and goods, to take 
proceedings and bring actions, to enforce payment of moneys 
due, to defend actions, settle accounts, submit disputes to arbi- 
tration, sign receipts for money, accept compositions, “indorse, 
negotiate, and discount, or acquit and discharge bills of exchange, 
promissory notes, or other negotiable securities, which were or 
should be payable to the principal, and should need arid require 
bis indorsement ; ” to sell his ships, execute bills of sale, hire on 
freight, effect insurances, “buy, sell, barter, exchange, and import 
all goods, wares, and merchandise ; and to trade and deal in the 
same, in such manner as should be deemed most for his interest ; 
and generally to make, do, execute, transact, perform, and accom’^ 
plish all and singular such further, and other acts, deeds, matters, 
and things, as should be requisite, expedient, and advisable to be 
done in an<J about the premises, and all other his affairs and con- 
cerns, as he might or could do, if personally acting therein;” has 
been held not to authorize the agent to accept a bill in the name 
of the principal ; especially if drawn in relation to concerns in 
■which he had a partnership interest only. The language of the 

1 Rossiter v. Ro^siter, 8 Wend. R. 494. This case certainly stands upon very 
nice principles of construction ; for giving the note might be the only efibctual 
means of adjusting the principal’s concerns if the power was applicable to all the 
pHacipaVs concerns in the State of New York, instead of being limited to the 
preceding special authorizations See Taylor v. Robinson, 14 Ci^ 399 j'Beffer- 
maa n. Adams, 7 Watts, 716 ; Wood v. McCain, 7 Ala. 800. 
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iiistvumenti afthough general, was thought rather t6 import a 
power to take for the defendant, than to bind him ; and the acts 
'^ere to be done for the defendant singly. An express power 
was given to indors^but none to, accept bills; so that if any in- 
ference was to be drawn from the omission, it was an inference 
^ against, and not in favor of, any intention to confer ihe latter. 
Sucli instruments do not give general powers, speaking at large ; 
but only where they are necessary to carry the purposes of the 
special powers into effect.^ 

§ 67. For the same reason, a power of attorney by a principal 
to another person “ for him, and on his behalf, to pay and accept 
such bilPor bills of exchange as sliould be drawn or charged on 
Lilli by his agents or correspondents, as occfillfeion should require ; 
and generally to do, negotiate, and transact the affairs and busi- 
ness of him (jthe principal) during his absence, as fully and effec-. 
tually as if he were present and acting therein,” has been*beld 
not to authorize the agent to accept bills drawn on him upon 
account of a partnership, iu^ which the principal was a partner; 
but only to accept bills drawn on him upon his individual ac- 
count. The language of the instrument conferred an authority 
to accept bills for the principal, and on his behalf. No such 
power was requisite, as to paitnership transactions ; for the other 
partners might bind the firm by their acceptance ; and, therefore, 
the words of the iiistrument might well be confined to their 
obvious meaning, namely, an authority to accept in those cases 
where it was right for the principal to accept in his individual 
capacity.^ 


^ At>voo<tv. Muniiings, 7 Barn. & Cresbii#278. 

Atwood V. Munningb, 7 Bain. Crcbsw. 278, 283, 284. Tbe authority con- 
ferred by written instruments of Agency of this sort, is to be carefully distin- 
guished from a class of cases closely lesimibling them, that is, powers of appoint- 
ment created by deeds, or last wills. In this class of cases, courts of equity have 
indulged themselves in a very liberal interpretation of the words, and ha\e held 
many executions of suc^ powers valid which would, perhaps, scarcely be allowed 
in the constmetion of liters of a^rney. Thus, a power to appoint land has been 
held to include a power to charge it with c sum of money for^the same objects as 
the appointment Roberts u. Dixall, 2 Ec [, Cas. Abridg. 668 ; Thwayles i\ Dye^ 
.2 Vern. 80. So a power to charge has beei held to authorize a sale, and appoint- • 
ing the money to the objects of the chaige. Long v. Long, 5 Ves. 445; Ken- 
woithy u. Bate, 6 Vea. 798. So a power to raise monejr out of an estate, has been 
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§ 68. Iliiieed, formal instruments of this sort *are oidinaiily 
itibjeoted to a strict interpretation) and the authority is ne^er 
^tended beyond that, which is given in teifnS) or which is neces- 
sary and proper for carrying^ the autljori^ so given into full 
effect.^ Thus, a power of aMorney to sel^assign, and transfer 
stock, will not include a power to pledge it for the agent’s own 
debt.® So, a power of attorney, given by a mill company to their 
agent to manufacture logs into lumber at their milk, and trans- 
port them to market, and sell and dispose thereof for the com- 
pany’s benefit, will not authorize the agent, without the knowl- 
edge of the directors of the company, to deliver over the lum- 
ber at the company’s mills in payment of securities giv^n by the 
agent, on behalf of **lhe company, in the course of his agency.® 
So, a power to bargain and sell land will not include an authority 
[to mortgage the same,^ nor] to grant a license to the purchaser, 
preinous to a conveyance, to enter and cut timber on the land, 
although done bond fide with a view to effect the sale.® 

§ 69. In written instruments alsopf a less formal character, the 
like rule of interpretation generally prevails ; and they are never 
interpreted to authorize acts not obviously within the scope of 
the particular matter to which they refer. Thus, where, upon 
the dissolution of a partnership, notice was published by the 
partners, that all demands upon tjie firm would be paid by a par- 
ticular partner, “ who is empowered to receive and discharge all 


hsld to authorize a sale thereof. Bateman v. Bateman, 1 Atk. 421 ; 2 Story, Eq. 
Jurisp §§ 1063f 10C4. So a power to pay debts out of rents and profits, has 
been held to authorize a sale or mortgage of the estate Bootle v. Blundell, 
I'Meriv. 198, 282, 2 Story, Eq. Jurisp §§ 1064, 1064 a. In Williams v. Wood- 
ward, 2 Wend K 487, it was held tAkt a power of attorney to sell m estate in- 
cluded a powei to make a lease tor life, which was a lesser estate. And the court 
greatly relied on cases arising under powers of appointment. It may, however, 
deserve consideration, whether the analogy can he safely relied on. See Hub- 
bard V. Elmer, 7 Wend. R. 446. 

^ Atwood V, Muimings, 7 Barn. & Cressw. 278, 28S, 284; Paley on Agency, 
by lioyd, (Sd edit) 192; Oucarrey v Gill, 1 Mood. &|j|dalk. 450; Withinglofi 
0. Herring, 5 Bing. R. 442; Wood v. Goodridge, 6 Cush. 117. . 

9 De Bouchout v^Goldsmid, 5 Ves jr. 211 ; Post, § 78. * 

^ tiombard v. Winslow, 1 Kerr, (New Bruns.) Rep. 827. And see Hazeltlne 

^ Goodridg., 6 Club. 117. 

^<1 It Ehner, 7 Wend. R. 446. ‘ 
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debts due to the said copartnership ; it was held, thl^ this did 
not authorize the partner, after the dissolution, to indorse a bill 
uf exchange in the name of the firm, although drawn by him in 
that name, and acceptedfcy debtor to the firm.^ So, the resi- 
dent agent of a mining company, who is appointed by the direc- 
tors to manage the mine, has not in virtue of such an agency, an 
implied authority from the share^iolders to borrow money upon 
^beir credit in order to pay the arrearages of wages due to the 
laborers, liowever urgent the necessity may be, in order to avoid 
a distress upon the materials of the mine therefor.^- [So also, 


1 Kilgoui r. Finlysoii, 1 II Bl. 15C , Pdloy on Agenty, by Lloyd, 102. 

2 Ila^tyne i>. Buunie, 7 JMees. \ Weis 505. Mr. Baron Parko, in delivering 
his opinion on the (ase, said: “This is an action bi ought by the plaintiffs, who 
are bankeis, to recover fiom the dcfctulant, as one of the pioprietors of the Trc- 
wol\c> Mine, (a niinc earned on lu tlie ordinary way,) the balance of a sum of 
1100, advanced by them to the agent appointed by the company of pronnetors 
for the management of the mine. Now, the extent of the authority conferred 
upon the aircnt by his appointment was this only, — that he should conduct and 
carry on the affairs of the mine in the usual manner. There is no proof of ex- 
press autlioril^ to borrow money from bankers for that purpose, or that it was 
necessary iti the oidinary couise of the undertaking; and certainb iio such au- 
thority Xjould be assumed. There aic two grounds, on which it is said the de- 
fendant may be made responsible , first, on that of a special authority given to 
the agent to borrow money ; and, secondl}!, on the assumed principle, Jthat every 
owner, who appoints an agent for the management of his property, must be taken 
to ha\e cri\en him authority to borrow money in cases of absolute necessity. 
Theri 4 certainly was, in the present case, some evidence, from which a jury might 
have fhferred that a power to borrow monc^, for the purposes of the mine, had 
been expressly given to the agent ; but that evidence does not appear to have 
been left to the jury, and therefore the verdict cannot be supported on the first 
ground. Then, as to the second ground, it appears that the learned Judge told 
the jury, that they might infer an authority in the agent, not only to conduct the 
general business of tile mine, but also, in cases of necessity, to raise money for 
that purpose. I am not aware, that any authority is to be found in our law to 
support this proposition. No such power exists, except in the cases alluded to in 
the argument of the master of a ship, and of the acceptor of a bill of exchange 
for the honor of the drawer. The latter derives iti| existence from the law of 
merchants; and in the former case the law, which generally provides for ordin- 
ary events, and not for cases which are of a rare occurrence, considers, how likely 
and frequent are accidents at sea, when it niay be uecessary, in order to have the 
vessel repaired, or to provide the means of contuiuing the voyage, to pledge the 
credit of her owi^ers ; and therefore it is, that the law invests the master with 
^wet to raise money, and, by an instmmeni. of hypothecation, to pledge the ship 
itself if necessary. Jf that case be analogous to this, it follows, that the agent had 
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tbi^ station-master and the other servants of a railway ooippatiy 
cazmoti without express authority, bind the company by con- 
tracts for surgical attendance upon injured passengers.^ And an^ 
agent who is specially authorized to fbtain surgical aid fat a 
jmssenger injured by the upsetting of a stage-coach, is not thereby 
empowered to employ a physician to attend to one who acted as 
coachman without the knowled^ of the company, and who was 
injured by the same accident.^] So, an agent, who is authorize^ 
to draw and^ indorse notes, and to draw, indorse, and accept bills 
of exchange, can act under such authority only to the extent of 
his principal’s business, and is «noi; authorized to draw,* indorse, 
or accept them for the accommodation of [himsell^ or] mere 
strangers.^ [So a general agent authorized to transact all the 
mercantile business of his principal, has not authority to bind his 
principal as surety on mercantile paper.®] 

§ 70. Principles very similar may be traced back to the Ro- 
man law ; for in that law, where the authority was express or 
special, the agent was bound to act within it ; and where it was 
of a* more general nature, still the agent could ndt bind the prin- 
cipal beyond the manifest scope of the objects to be accomn 
plished by it ; Igitur commodusime ilia forma in mandatis ser^^ 
vanda esty ut qvotiens cerium mandatum sity recedi a forma non 
debeat Diligenter fines mandMi custqdiendi sumt; nam qui ex^ 
cessity cHiud quid facere videturJ Conditio emtem preepositionis 
servanda est^ 

power not only to borrow money, bot in the event of security being required, to 
mortgage the mine itself The authority of the master of a ship rests upon the 
peculiar chaiacter of his office, and affords no analogy to the case of an ordinary 
agent. I am therefore of opinion, that the agent of this mine had not the 
authority contended for.” Mr. Baron Alderson used language equally ezpres* 
uve. 

1 Cox V. Midland Counties Bmlway Co. 8 Welsby, Hnrlstone, & Gordon, 888, 

* Shrive v Stephens, 12 Penn. St R. 268. 

» Stainback v Bank of yirginia, 11 Grattan, 269.‘ , 

4 Wallace v Branch Bank of Mobile, 1 Alabama B. 866, N. a ; North Kver 
Buk V. Aymur, 8 Hill, N. Y. Rep. 262 ; Stainer v. TVsen, 8 Hill, N. T. Rep, 
«f»; Post,, 78. 

• * Bank Hamburg v Johnson, 8 Rich. 42. 

< • Wb. 17, tit 1, 1. 46 ; 1 Domat, B. 1, tit. 15, § 1, art 8. 

T * !%• 1* 6; Fothier, Pand. Lib. 17, tit 1, s. 41 ; 1 Hma^ B, 1, 

m 18,1 8, art 8; Ante, §48; Post, §§ 87,88, 174. 

' 8|^Xaltl4,tit8,Lll^§5;Ante,§48. 
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^ Tlf llTbe same principles were applied to the interpretation 
of WtiraB, oonferting a general authority as to one thing, or as to 
Eniuiy things. Thus, where a general authority of simple ad- 
ministration or management of the property of the principal was 
[K)nferred upon an agent, it was held not to entitle the agent to 
alienate any property, except that which was of a perishable 
nature : Procurator totorum bonorum^ cui res administrandtB man- 
iaim swnt^ res domini neque mobiles vel immobiles^ neque servus 
rine speciali domini ma/ndatu alienare poiest ; nisi fmetus aut alias 
res, qum facile corrumpi possunt^ So, where a person was ap- 
pointed as an agent to superintend a farm, he was held to pos- 
sess no power to sell it, or the things belonging to it : Procura- 
torem vel actorem preedii, si non specialiter distrahendi mandcUum 
accepity jus rerum domini vendendi non habere^ cerium ac mani*. 
festum est? So, a general mandate was construed not to au- 
thorize a final settlement of an agreement by compromise : Man- 
d(ito generali non contineri etiam transactionem decidendi causa 
interpositam? Where, however, a liberal or absolute adminis- 
tration of the a'ffairs of the principal was conferred generally on 
the agent, a more liberal rule jf construction prevailed ; for in 
such cases he was authorized to collect and to pay debts, and to 
exchange one thing for another : Procurator^ cut generaliter libera 
administraiio rerum commjssa est, potest exigere ; aliud pro alio 
permutare. Sed et id quoque ei Hfiandari videtur ut solvat credit 
toribus.^ The same doctrine is pithily expressed in the Scottish 
Law^ by Lord Stair, who says : ‘‘ Where in general mandates 
some things are specially expressed, the generality is not ex- 
tended to cases of greater importance than those expressed.” ^ 

^ 72. Wherever an authority purports to be derived from a 
written instrument, or the agent expressly signs the contract, or 
other paper, introduced with the words “ by procuration ; ” as, 

^ Dig. Lib. 3, tit. 8 , 1. 63 ; Fothier, Pand. Lib. S, tit 8 , 11 . 4; 1 Donaat, B. 1 , 
dt 15, § 8 , art 10 , 11 . 

* Cod. Lib. 8, tit 18, L 16 ; Fothier, Pand. Lib. 8, ft. 8, n. 4. 

^IMg. lib. 8, tit 8, L 60 ; Potbier, Pand Lib. 8, tit 8, n. 5 ; 1 Stair, Inst B. 
1, tit 12, § 12, b]r Brodie ; Ersk. Inrt. B. 8, tit 3, § 89 ; 1 Domt, B. 1, tit 15, 
1 8, arte. 10, 11. ^ 

* Dig. lib. 8 , tit. 8 , L 58. 59 ; Potluer, Pand. Lib. 3, tit 3, n. 8 ; 1 Stair, Inst 
B. 1, tit 12. S 15, by Brodie. 

« Stair, Itutit by Brodie, B. 1, tit 12, § 15; Enk. liutit B. 8, tit 8, S 88. 
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§ 73. are, however, in all such oases, carefully to distin- 
guish between the authority given to the ag#nt, dnd the {mvate 


case of Atwood v. Mannings, was mentioned by Park, J., and he, like Judge 
Story, understood it, not as imposing the duty to inquire into the state of the 
principars affairs, but only as to the character of the drawers. Indeed, there is 
hardly any rule better settled or of more universal application, than th§t the ap- 
pointee need not inquire as to matters in their own nature private and confiden- 
tial between the agent and prineipal. It may be doubted, says Mr.'JasHoe 
Story, if upon this subject there is any solid distinction between a special author- 
ity to do a particular act, and a general authority to do all acts in a particular 
business. Each includes the usual and appropriate means to accomplish the end* 
(Story 0 ^ Agency, 70.) Is it among those means, that the appointee shall lose 
his money, because the attorney happens to betray the interests of his principal? 
Would not such a rule rather be a means to make the power utterfy unavaila- 
ble ? No prudent man would advance his money under such a re^iponsibility. 
The rule supposes a degree of capacity to look into affairs and even the pri- 
Tate intentions of others, which no human being possesses.” Mr. Ch. J. Nelson 
dissented, and gave substance of his views as follows ; is insisted, the 
bank was not bound to inquire further than to ascertain that the attorney was 
empowered to make and indorse notes for his principal. But the same instru- 
ment which conferred this power also contained the special limitation, and it was 
therefore as material for them to bring the case within that, as within any other 
part of the authority. The one qualified the other, and both must be regarded 
in ascertaining the sum of the whole. Mr. Lloyd, in his valuable edition of 
Paley on Agency, (p. 102, 3d ed.) observes, that all written powers, such as let- 
ters of attorney, or letters of instruction, receive a strict interpretation ; the au- 
thority never being extended beyond that, which is given in terms, or is abso- 
lutely necessary for carrying the authority so given into effect. He refers to , 
Atwood V. Munnings, 7 Barn. & Cressw. 278, which, in jfe'incipic, is decisite in 
favo^of the judgment of the Court below. There, the power was given to the 
wife of the defendant, * for him .and on his behalf to pay and accept such bill or 
bills of exchange as should be drawn or charged on him by his agents, &c., and 
generally to do, negotiate, and transact the affairs and business of him (Mun- 
nmgs) during his absence,’ &c. She accepted four bills drawn byaone of the 
partners of Munnings, the proceeds of which were applied in payment of part- 
nership debts. Another bill was afterwards difawn in order to raise money to< 
take up the former ones, which was accepted by Mannings’ wife and discounted 
• by the plaintiffs. The question was, whether the wife bad authority to bind her 
husband by the acceptance. The Court of K. B. held that she had not ; that as 
the bill was accejited by procuration, the party taking it should, in the eaercise 
pf a ipasonabTe prudence and caution, have required the production of the 
ihwsu', when he would have seen, that it only gave authority to accept bills for 
Be «to^dant and on his behalf ; that no such power was requisite as to the part- 
transactions, for the other partners might have bound him by their ao- 
)^^^tanoe ;vttndthat the words must be confined to tbeir obvious meaning, namdy, 
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instructions given to him, as to bis mode of execu^g that au- 
thority** For, althmgh where a written authority is known to 
exist, or is, by the very nature of the transaction, presupposed, 
it is the duty of persons dealing with the agent, to make in- 
quiries as to the nature and extent of such authority, and to ex- 
amine it ; yet no such duty exists to make inquiries, as to anjj 
private letter of instructions from the principal to the agent ; for 
such instiiictions may well be presumed to be of a secret and con- 
fidential nature, and not intended to be divulged to third per- 
sons/-* In like manner, if the written authority apparently jus- 
^tifies the act, it ib no objection that the ag(*iit has secretly ap- 
plied his authority to other purposes than those for which it was 
given ; as if, having an authority to make notes in the principal’s 
name in managing his business, the agent should make such 
nl^tes for secret purposes of a different nature, which could not 
be known to other persons dealing with him.^ Indeed, it may 
well be doubted, whether in these respects, there is any solid 
distinction between the case of a special authority to do a par- 
ticular act, and a general authority to do all acts in a particular 
business.^ Each includes the usual and appropriate means to 
accomplish the end. In each case the agent is apparently 
clothed with full authority to use all such usujil and appropri- 
ate means, unless upon the face of the instrument a more re- 
strictive authority is given, or must be inferred to exist. In 


an authority to accopV in those cases Trherc it Wiis right for liim to accept in his 
individual capacity.” 

1 See Johnson v. Jones, 4 Barbour, 369 ; Bryant v. Moore, 26 Alainc, 84. 

* Withington v. Herring, 6 Bing. R 442 ; Allen v. Ogden, 1 Wash. Cir. R. 
174; Munn v. Commission Company, 15 John. R. 44; Gibson v. Colt, 7 John, 
k R, 893 ; Andrews v, Kneeland, 6 Cowen, R. 354 ; North River Bank v. Aymar, 
8 Hill, R. 862, 278; Ante, § 72, note ; Post, §§ 97, 98, 105, 127, note, 128, note, 
129-138. But see Peters v. Bidledder, 8 Pick. 495, and especially what is said 


by Mr. Justice Putnam, in pp. 502, 503 ; Longworth v. Conwell, 2 Blackf. Ind. 
B. 469 ; Tomlinson v. Colll^ 8 Blackf. Ind. R. 436 ; Walker v. Bkipwith, Meigs 
Tenm R. 502. 

® Hud.; Ante, § 69; North River Bank v. Aymar, 3 Hill, N. Y. R. 262, 270, 
271 ; Ante, § 72, note. [If the instructions to an agent are to employ men by 
tor&en agreements, and he employs them orally, the principal will be bound, if 
the'persons so employed were ignorant of the agent’s instructions. Rourke v. 
Story» 4 E. D. Smith (N. Y.) 54.] 
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dteb oa«e, t^efore, a? to third persons innocently deeding with 
iuB agent, the principal ought equally to Ixf^bodud by tho acts 
of the agent, executing such authority jpy any of those 
although be may have given to the agent separate, private, and 
aecret instructions of a more limited nature, or the agent may be 
gecretly acting in violation of his duty.^« ^ 


1 See Paley on Agency, by Lloyd, p. 2 ; Id. 189, 197, 199, 200 to 2^ ; 
year v. Hawke, 5 Esp. K 73 ; Runquist v, Ditchell, 8 Esp* B. 64 ; EUofcs a 
Hankin, 4 E^p. R. 114; Fenn v. Harrison, 8 T. R. 757; S. C. 4 T. Rep. 177; 
Smith V. McGuirs, 8 Hurl. & Nor. 553 ; Alexander v. Gibsoif, 2 Camp. R. 555 ; 
Whitehead v. Tuckett, 15 East, R. 400. Sec also Pickering v. Busk, 15 East,* 
B. 88, 43; Stainer v. Tysen, 8 Hill, B. 279; Munn v. Commission Company, 1S« 
John. B. 44 ; Perkins u. Washington Insur. Company, 4 Cowen, R. 659; Aii- 
drews t;. Kneeland, 6 Cowen, R. 354 ; Beals v. Allen, 18 John. R. 368 ; Norlik 
Biver Bank Aymar, 8 Hill, B. 262 ; Rossitcr v. Rossiter, 8 Wend. R. 496^, 499 ; 
Ante, § 72, note ; 1 Bell, Comm. B. 3, Pt 1, ch. 4, § 412 ; Id. p. 478 to 480, 
(5th edit.) The case, intended to be put in the text, is that of an authority dis- 
tinct, and not nJerived, from the instructions, for if the original authority is re- 
stricted and qualified, the restrictions and quahfications constitute a part of the 
power itself, and govern its extent Thus, if the owner of a horse should give a 
written authority to another person, in general terms, to sell the bona ; and this 
paper should be communicated to the buyer, as proof of the autboqty to sell ; and 
the seller should have given separate, private, written or verbal directions to the 
agent not to sell, exeopt at a particular price, and the bqyer should ignorantly 


buy at a Jess price, the question would then arise, whether the sale was Talid. 
In such a case, the authority to sell would be unlimited upon the paper, and yet 
*it would be limited by the instructions. In such a case, who ought to safier, the 
buyer or the seller, by the wrongful act of the agent ? In the case of a general 
agent, it is agreed, on all sides, that private instructions %i!l not vary the right 
of the agent to bind the principal in dealings with third persons, ignoraftt of 
those instructions. In what respect does a general authority to do an act differ 
from a general authority to do all acts relative to a particular bunnesi or cm^ 
ployment, in regard to this point ? See Paley on Agency, by Lloyd, (8d edil} 
p. 198 to 211 ; 2 Kent, Comm. Lect 41, pp. 620, 621, 622, (4tii edit) Lord * 
EUenborougb, in Pickering v. Busk, 15 Eai^ 88, 48, said; cannot fitirly be 
questioned in this case but that Swallow harfl||||||yiied authority to selL Strail* 
gfitB can only look to the acts of the parties, ihf external indicta of pvop^ 
and not to the private communications which mmy* pMs between a prinoipel 
and his broker , and if a person authorize another to assume the appai^ 
at diq) 06 ing*of property in the ordinary conrse of trade, it must be presns^ 


tiptt tiW apparent authority is the real authority. I cannot subsorihe to Ihe 
Irina, {to 4 tooker's engagements are necessarily and in aU eases littiitedtolfeis 
the reality of which is afterwards to be tried by the fact It is 
he niajr bind his principal within the limits of the authority, with wUeh 
to to clothed by the principal in respect of the sut^eot^aattear; 
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§ 74. There is another consideration, highly important to be 
borne" in mind in .tie interpretation of written instruments, and 
eepdilally of those of ^ commercial nature, such as letters of 
instruction, or orders ; and that is, thaf, if the instrument is not 
expressed in plain and unequivocal terms, free from ambiguity? 
but the language is fairly susceptible of different interpretations, 
and this agent, in fact, is misled, and adopts and follows one, 
when the principal intended the other, — +here, the principal will 
be^bound, and the agent will be exonerated. For, in such a 
case, the agent has acted in good faith, and within the supposed 
limits of his authority ; and if one of two innocent parties must 
suffer, he ought fo suffer in preference who has misled the con- 
fidence of the other into an unwary act.^ In ca'^es of doubt, the 
genera] rule is, tliat the words are to be con‘^trucd most strongly 
against the writer: Verba fortius accipiuntur contra Proferen- 
tem? There is no doubt, for exam])le, that in letters of instruc- 
tions of a commercial nature, a wish, expressed by the consignor 
of goods to his agent or factor, maj, under particular circum- 
stances, amount to a positive command ; ® especially where the 
agent or factor has not any interest, and has not made any ad- 
vances or incurred any liabilities touching the same ; for in the 

and there would be no safety hi mercantile transactions if he could not. If the 
principal send his commodity to a place, where it is the ordinary bu«>incfes of the 
person, to whom it is confided, to sell, it mu^t be intended tliat the commodity 
was sent thither for the purpose of sale. If the o>\ner of a hoi sc send it to a re- 
pository for sale, can# be implied that he scut it thither for any other purpose 
than that of sale ? Or if one sends {>oods to an auclion-rooin, can it be su]>posed 
that he sent them thither merely for sate custody ? Where the commodity is 
sent in such a way and to such a place as to exhibit an apparent purjiose of sale, 
^ principal will be bound, and the* purchaser safe.” Post, § ill. See what «s 
said by Lpid h^enyon, in Fenii v. Harrison, 8 T. R. 760 ; and Ray ley, in 
Pickering t. Bt^sk, 15 East, 45, 46 ; Schimmelpennich v. Bayard, 1 Peters, R. 
i64. See also Whitehead t;. To^tt, 15 East, R. 400; Smith v East India Co. 
16 Sifiaons, B. 76 ; Post, 181, 133. 

A 1 866 liOraine v. Cartl^lght, 8 Wash. Cir. U. 151 ; Dodge v. D*Wolf, MSS. 
^.'Ct.'in Jdasik 1833 ; Coucier v. Ritter, 4 Wash. Cir. R. 551 ; 1 Li verm, on 
Ageswey, 408, 404, (edit. 1818); De Tastet v. Crousillat, 2 Wash. Cir. R. 182; 

8», i89. 

,* lbi4.i Blackett v. Bo^al Exc. Ins. Ca 2 Ciomp. & Jerv. 244 ; Biaucli’s Max- 
882, See Bun'oU v. Jones, 8 Barn. & Aid. 47. 

8 Brown o. ^kl’Gran, 14 Peters, B. 480 ; Marlield e. Dougiss, 1 •Sandford, Su- 
potior Ct B. (N. y.) 860 ; Wilson v. Wilson, 26 Penn. St B. 898. * 

▲exNor. 
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latter cases different considerations may arise. But ordinarily 
the mere expression of wishes will not amount to positive com- 
mand, unless such is the fair and reasonable interpretation of 
the language in the conftection in which it stands to the con- 
[Where a principal wrote to his factor, giving his views 


1 Tbitl. This subject was much considered in Brown v. M’Gran, 14 Peters, 
R. 480, where the Court said : Here again the point is open, whether tliu l<m- 
gtiage (of a letter) imports, that the defendants construed the wishes of. Ihc 
plaintiiF to be simply a strong expression of desire or opinion, or a positive 
order ; and also, whcflier the words ‘ noted accordingly ’ import that the defend- 
ants took notice thereof, or took notice of and a^sented to obey, the wishes or 
order of the plaintiff. The language is susceptible of either inter^irctation, ac- 
cording to circumstances. If the case had been one of simple consignment, with- 
out any interest in the consignee, or any advance or liability incurred on account 
thereof, the wishes might fairly be presumed to be orders ; and the noting the 
wishes, accordingly , au assent to follow them. But very different considerations 
might apply where the consignment should be, as the present is, piie clothed 
with a special mterest and a speoial projierty, •founded upon advances and liabil- 
ities. Wo ihiffi, therefore, that this objection is not, under the etrcumstances of 
^tlic case, maintainable. It would be cpiite another (question, whether tJic Court 
might not, in its discretion, have assumed upon il^ell the right and duty of con- 
struing these letters. There is no noAelty iii this doctiiiie. It will be found rec- 
ognized in Ekins v. Mackbsh, Ambler, Kcp. 184, 185 ; Lucas v. Grouiug, 7 Taunt. 
Rep. 164, and Rees v, Warwick, 2 Barn. 6c Aid. 113, 115. But the main objec- 
tion to the instruction is of a more broad and comprehensive character. The in* 
structioQ in eliect decides, that, in the case of a general consignment of goods to 
a factor for sale, in the exercise of his own discretion, as to the time and manner 
of sale, the consignor has a right, by' subsequent orders, to suspend or postpone 
the sale at bis jdeasurc ; notwithstanding the factor has, in consideration oi such 
general consignment, already made advances, or incurred liabilities for the con- 
signor, at his request, trusting to the fund for his due reimbursement. We are 
of opinion, that this doctrine is not maintainable in point of law. We under- 
stand the true doctrine on this subject to l&e this. Wherever a consignment is 
made to a factor for sale, the consignor has a right generally to control the sale 
theroof, according to his own pleasure, from time to time, if nq advances have 
been made or liabilities incurred on account thereof ; and the fauitor is hound to 
obey his orders. This arises from the ordinary ration of principal and agent. 
If, however, the factor makes advances, or incurs liabilities on account of the 
consignmeut, by which he acquires a special property therein ^ then the factor 
lias a right to sell so much of the con£gnmcnt as may be necessary to reimburse 
0 uch advances oi' meet such liabilities ; unless there is some existing agreement 
between hims^^lf and the consignor, which controls or varies this right Thus, for 
eici^plOf if, contemporaneous with the consignment and advances or liabilities, 
iftetw are orders given by the consignor, which are assented to by the factor, that 
‘IIIp goods shall not bo sofd until a fixed time, in such a case, the consignment is 
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of the probable supply of the article consigned, and stating facts 
which indicated a short supply, and in conclusion ^aid : 1 have 

thought it best for yc^ to take my pork out of the market for 
the present, as thirty days will make an important change in the 
value of the article ; ^ it was held that the letter constituted in- 
structions to withhold the property from sale' until the receipt of 
further directions.^] 

§ 75. In other respects, commercial instruments, such as orders 
and letters of instruction, are generally construed with great lib- 
erality, and free from technical rules, for the satisfactory reason, 
that they are generally drawn in a loose and inartificial manner, 
dnd are designed to subserve the common purposes of life and 


presumed to l>e received by the factor subject to such orders ; and he not at lib- 
• erty to sell the goods to reimburse his advances or liabilities, until after that time 
lias elapsed. The same rule will apply to orders not to sell bedow a fixed price ; 
unless, indeed, the consignor shall, after due notice and retpicst, fo provide 

arfy other means to reimburse the factor. And in no case will the factor be at 
liberty to sell the consignment contrary to the orders of the consignor, although 
he has made advances, or incurred liabilities thereon ; if the consignor stands 
ready, and offers to reimburse and discharge such advances and liabilities. On 
the other hand, where the consignment is made generally w’ithoiit any spccffic 
orders as to tlie time or mode of sale, and the factor makes advances or incurs 
liabilitieB on the footing of such consignment, there the legal presumption is, that 
the factor is intended to be clothed with the ordinary rights of factors to sell in 
the exercise of a sound discretion, at sucli time and in such mode as the usage 
of trade and his general duty require; and to reimburse himself for his advances 
and liabilities, out of the proceeds of the sale ; and the consignor has no right, by 
any subse(][uent orders, given after advances have been made or liabilities in- 
.cihred by tbe factor, to suspend or control this right of sale, except so far as re- 
spects the surplus of the consignment, not necessary for the reinibursement of 
such aulvances or liabilities. Of course, this right of the factor to sell to reim- 
burse himself for bis advances and liabilities, applies with stronger force to cases 
where the consignor is insolvent, and where, therefore, the consignment consti- 
tutes the only fund for indempi^.** [The case of Brown u. M'Grann, and the 
l^ights of factors, were much considered by the Superior Court of the city of New 
York in Marfield v. Douglas, l.Sandford, Sup. Ct. 11. 360. See also Parker o. 
Brancker, 22 Pick. 11. 4p ; Blot w. Boiceau, 1 Sandford, Sup. Ct, R. Ill ; 8 Comst 
78 5 Yrothingham V. Everton, 12 New Hamp 239, But a recent English case, 
afrer oousideriiig Brown v. M’Gran, decides that the factor 'has no right to sell 
^the goods contrary to the order of his principal, though the latter has neglected, 
da . request, to repay the advances ; Smart n. Sandars, 6 Manning, Granger & 
Scott, R. 

; 'I Marfeld v. Douglas, 1 Sandford, Sup. Ct. R. (N. Y.J R. 360 ; 8 Comst 70. * 
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bxiaiiQesB, and leave much to be gathered from the usages of 
tifade, and the practice of employments^ Still, however, where^ 
upon the whofe, the true sense in which tlSk language is used is 
plain, neither party will be allowed to escape from this sense by 
showing that another possible interpretation, of a different char- 
acter, may be given ’to it, either more broad or mor6 restricted. 
Thus, for example, where an agent was ordered to sell stock, 

should they (the funds) be at eighty-five per cent., or above 
that price,” it was held, that the agent was bound to sell, when 
the funds reached eighty-five per. cent. ; and that he had not a 
general authority to act for his employer, so that he might defer 
selling till the funds should reach a higher price than eighty-five 
per cent. He not having sold the stock, when It had arrived at 
that price^ was accordingly held accountable for that price.^ 
What is the tnie iuterpretation of mercantile phrases in such in- 
structions or ordcTh, is not always a question of law, but may, in 
in mari^ ca^es, be properly left to a jury to decide, where the 
phrases admit of different meanings. Thus, for example, fit 
has b%en‘*left to the jury to say, whether the words in a letter, 
referring to a bill of exchange enclosed “ when duly Bonored,” 
meant, in connection with the other language, dtily accepted, or 
duly paid.^ 

§ 76. Wc have already seen, that, where the agency is created 
and conferred by a written instrument, the nature and extent of 
the authority must be ascertained from the instrument itself, and 
cannot be enlarged by parol evidence of the usage of other agents 
in like cases, or of an intention to confer additional po.wers ; for 
that would be to contradict or to vary the tgrttis of the written 
instrument.^ In connection with this doctrine, it is often stated, 
that an implied authority cannot, in general, take place, where 
there is an express authority in writing for the maxim is, JEa?- 
pressum facit cessar^ taciturn. But we must take care that the 


^ Post, ^ 82 ; Grant v Ludlow, 8 Ohio St. R. 64i. 

® Bertram v Godfrey, 1 Knapp, R. 881. 

Lucas y «Gronmg, 7 Taunt. 164 ; Maekbeath v. Haldimand, 1 jjT. Rop. 172; 
§ 6B, note, § 74, note ; Morroll v. Frith, S Mees. & Welsh 402* 

4 ^ Hogg u. Snaith, 1 Taunt R. 847, 852 ; Paley on Agency, by 

Llciyd, 172, n. (5), (8d edit.); Id. 198, and note; Murray v. East India Cottt- 
pany^ 5 & Aid* 20^ 2 io, 2il 
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doctrine, in eacli of these instances, is understood with the qual- 
ifications and limitatioiAproperly belonging to it ; for, otherwise, 
one may be greatly misled in its just application, as we shall 
immediately see. 

§ 77. In the first place, the usages of a particular trade or 
business, or of a particular class of agents, are properly admis- 
sible, not, indeed, for the purpose of enlarging the powers of the 
agents employed therein, but for the purpose of interpreting 
those powers which are actually given ; for the means ordinarily 
used to execute the authority are included in the power, and 
may be resorted to by all agents, and especially by coimnercial 
agents.^ An agent to sell (as we have seen,) may, if the usages 
of trade or if the particular business authorize it, sell on credit, 
not exceeding the usual credit.^ But, without such u-^age, an 
authority to sell would be# construed to be limited to a sale for* 
money. Upon the same ground, an authority to buy goods will, 
or will not, authorize a purchao^ on tlie credit of the principal, 
and the giving of a negotiable security for the purenase-money, 
according as there exists, or docs not exist, a usage to justify it. 
[For an dhthority to purciiase for cash docs not, of itself, give any 
authority to buf on cre^it.^ And it is well settled that a special 
agent, or an agent employed to make purchases for his principal, 
has no authority, in the absence of any general usage permitting 
it, to bind his principal by a negotiable promissory note, or bill 
of exchange,^ in payment for such goods tis he was authorized to 

« 

» Ante, §§ 60, 73 ; Pd^t, §§ 96, 1^0. 

* Ante, § 59 ; 2 Kent, Comm. Lect. 41. pp. 622, 623, (4tli edit.') ; Paley on 
Ajrency, bj Llo}d, p. 26, (Sd edit.) ; Id. 198, 212, and note ; Mechanics’ Bank v. 
]3ank of Columbia, 5 Wheat. R. 326 ; 1 Bell, C’omin. pp. 386-388, irt. 410, 411, 
412, (4th edit.) ; Id. pp. 477, 478, 482, (5th edit.) ; 2 Kent, Comm. Lect. 41, pp. 
622, 623, (4tn edit.) ; May v, Mitchell, 5 Humph. 365.; 

5 Stoddard v. Mcllwiin, 7 Rich. 525. 

^ [Taber v. Cannon, 8 Met. 458 ^ Webber Williams Collefje, 23 Pick. 802 ; 
Savage v, Rix, 9 N. H. R. 263 ; Paige w. Stone, 10 Met. 160 ; llenison r. Tyson, 
17 Verm. 549; Hazeltine v. Miller, 44 Maine, 177. In Gould »>. Norfolk Lead 
Co. 9 Cusb. ^ 843, Shaw, C. J., said ; ** The instruction of tlie Court, that the 
payment of a draft not accepted included icb acceptance, and! was evidence of an 
authority to accept drafta upon the company, was, in our opinion, incorrect in 
point of lair. • The acceptance of a draft is an executory undertaking to pay it 
at a future day, and the authority to make s4ch an agreement is not incident even 
to the authority of an agent to purchase aud pay fpr goods. The authority to 
8* 
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buy, unless the giving of such notes be indispensable to 
the business in which he is employed.’] ^ * 

§78. We may further illustrate these principles 
cases. All authority to an agent to sell goods, does not author- 
ize him to exchange them in barter,^ or to pledge them ; [nor to 
rescind the sale and adjust a claim for breach of a warranty,®] 
for, there is no usage of trade to that extent.^ An authonty to 
sell stock does not authorize a sale on credit, as sedes of stock 
are always for ready money.® An authority to sell and transfer 


accept IS one of a vcr} high character, particular!) m the case of ^ trading corpo- 
ration, to whose business ^redit, and the use of that credit, is constantly neces-^ 
sary. It has been argued, that such authont) may be inferred from the course 
of trade, and the payment of unaccepted drafts upon the company on o^Aier occar 
•sions But this implication does not follow ftom such payments , for, either the 
agent had funds of the compaii} for the puipose of pacing such drafiLs, which 
does not imply that he had authont) to pledge their credit , or he paid them 
from his own funds, n 1) mg on the credit of the company, and their previous 
undertaking and liability to reimtiuise him foi all his advances, which implies no 
authority whatever to bind them to a future pa) ment of money, by an accept- 
ance. I shall not go into an examination of the case s on this subject, but will 
refei to tha^^ of Webber u Williams College, 23 Pick J02,^here the question 
was much considircd, and many cases wcic cited • The case of Bmerson v The 
Providence Hat Maiiuf Co 12 Mass. 237, goes to the point that, constituting one 
a bujing and selling agent of a trading company docs not imply authority m him 
to givo fhe negotiable note of the company ’*J 

1 Temple v Pomroy, 4 Gray, 128 

9 Gucrreito v Pcilc, 3 Barn & Aid 616 , Paley on Agency, by Llo)^ 218. 

3 Biadford v Bush, 10 Ala 386. ^ 

4 Paterson v Tasb, 2 Str 1178 , Newsome v Thorntoir, 6 East, B 17, Martini 
V, Coles, 1 M & ISclw 140, 146 , Un|uhart v Mclver, 4 John R 103 , Lausatt v. 
Lippincott, 6 Serg & R 386 , Shipley v Kymer, 1 M. & Selw 484 , Pale) on 
Agency, by Lloyd, (3d edit) 213 to 222 The doctrine, as to the want of 
aufhonty of a factor to pledge the goods of his principal, is now well settled, 
although it has been greatly doubted at different times. See Paterson v Tash, 2 
Str. 1178 , Daubigny v Duval, 5 T. R 604 , Pickering vi^Busk, 15 East, 38, 44 ; 
Martini v Coles, 1 M & Selw 140, 146 , Duclos v Ryland, cited 5 Moore, R, 
518, n. , De Bouchout v Goldsmid, 5 Yes. 211 , Kinder v. Shaw, 2 Mass. R. 396 ; 
Urquhart u. Mclvt r, 4 John. R 103 , Ante, § 68 ^ It is, perhaps, somewha| diA« 

teult, upon principle, to sustain it, as the factor is alwa) s enabled tp hold lumself 
4>ut to th% world as owner. See also Story on Bailm §§ 325, 326, 455 , Pickering 
V. Budk, 15 East, 38, 43, 44 , Lausatt Lippincott, 6 Serg. 3c R. 386 ; Pally ea 
by lioyd, (3d edit.) 220, 221, n. (8). But of this more will be aiMi 
bmaAer. Post, §92. ' 

w Wiltshire v, Sims, I Camp. R. 268 ; Stite ca Illinois o. Oela&sld, 8 Paige, B* 

529) m ^ 
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the principal does not authorize the agent to transfer it 
by security for his own private debt ; for it is not an ordi- 

U^ryi ^exCTcise of such an authority.^ [An authority to sell at 
retail does not authorize a clerk to sell by wholesale, in payment 
of a debt due to the purchasers from the principal.^] An author- 
ity to adjust and collect an unliquidated demand does not au- 
thorize the agent to pledge the money when received, or a note 
taken«lbr the amount.® • 

§ 79. In the next place, although, in general, the maxim is 
true, that where an express power is conferred by writing, it can- 
not be enlarged by parol evidence ; ^ yet the maxim is applicable 
only to cases where the whole authority gjows solely out of the 
writing; and the parol* evidence applies to the same subject- 
matter at the same point of time, and therefore, in effect, seeks 
to CQntradict, or vary, or control, the effect of the writing. When 
the parol evidence seeks to establish a subsequent enlargement of 
the original authority, or to give an authority for another object, 
or wbete the express power is engrafted on an existing agency, 
affecting it only sub modo^ to a limited extent, the maxim loses 
its force^and application.^ 

§ 80. Thus, for example, if an agent should be authorized in 
writing to purchase certain goods at a fixed price ; there could 
be no question, that evidence of a subsequent verbal authority 
to purchase other goods at a different price, or the same goods at 
a different price, would be admissible to establish the right of the 
agient ; for in no just sense would it contradict, or vary, or con- 
trol the legal coi^truction or effect of the original authority of 
the agent. It would be superinduced upon it, as a distinct and 
new authority. So, wberd an agency is of a general nature, and 
particular written instructions are gi^^en, applicable to certain 
things belonging to that agency, such instructions are understood 
in no manner to control the general agency, except in those very 
particulars. Thus, the master of a ship retains, by implication. 


1 Z)e Boqphottt v, Goldsmid, 5 Yes. 211. See Parsons v. Webb, 8 Greenl. R. 

885 Post, §82. 

8 Hampton v. Matthews, 2 Harps, l(3y§; Lee v. Tinges, 7 Md. Ih 285. 

* Jonw V. Farley, 6 Greenl, E. 226 ; Hays v, Linn, 7 Watts, R. 520 ; Post, § 88. 
< Paley on Agency, by Lloy^, 179, n.;*Id. 198, n. 

8 See Wililaois a. Cochran, 7 Iffdiardson, 45. 
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all the general authority belonging to bis station, notwithstand** 
ing any written instructions for the voyage ; for these control his* 
implied authority only pro tanto^ to the extent which the^ are in- 
tended to reach. 

§ 81. In the next place, although there is a written authority, 
under which an agent is transacting business for and on the 
credit of his principal, and therefore j)er8ons dealing with hira, 
and knowing that he is acting under such written authority, are 
bound to know the extent of his authority, and to inquire into 
its limitations ; yet if the principal, by his declarations or con- 
duct to such persons, has authorized the opinion, that he had in 
fact given more extqpsive powers to his agent than were con- 
ferred, the principal will be bound by tfie acts of such agent, in 
their negotiations with such persons, to the extent of the authority 
which such declarations and conduct have fairly l^d them to be- 
Keve to exist So, if an agent is appointed, and receives writ- 
ten orders limiting his authoiity, but, at the same time, he is 
referred by those orders to tlie verbal communications of another 
ge^ieral agent of the principal, who declares, that he has author- 
ity to control and vary these written orders, and the agent acts 
in obedience to new orders given by the general agent, he will 
be fully justified in his deviation from the original orders.^ And 
parol evidence would certainly be admissible, for the purpose 
of estatilishiiig such declarations and new orders of the general 
agent.® 

§ 82. In the next place, it may be laid down as a general rule, 
that where an express authority is conferred by informal instru- 
ments, such as letters of advice, or instructions, or loosely drawn 
orders, especially where they are general in their terms, or confer 
a general authority, they are construed with more liberality than 
more formal and deliberate instruments.^ , This rule is adapted 
for the convenience of merchants ; and, indeed, seems indispen- 
sable to general confidence and security, in the ordinary opera- 
tions of commerce and navigation and trade.® The Roman law 

1 Schinunelpcnnich v. Bayard, 1 Peters, B. 264. 

6 JifaniTella v. Barry, 3 Cranch, R. 415 ; Ante, §§ 68, 72, 73. 

3 Ibid ^ 

74^75, 180. > 

^ Gqpuh. B. 3, Ft. 1, ch. 4, § 4, arts. 409, 410, p. 886, (4th edit) ; Ante, 
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inculcated an equally comprehensive doctrine. Ideo per nuncium^ 
qwque^vel per epistolam^ mandatum suscipi polebt} Si quis alicui 
scripseri)ti ut debitorem suvm liberet^ sequc earn pecuniam^ quam i$ 
"^dibneriti^ soluturuMy mandati actione tenetnr? Item^ sire rog‘ 0 ^ 
give volo, sive mando, sive alio qmcunque verba scripserit, mandati 
actio est? 

§ 83. Subject to these reasonable qualifications and restric- 
tion««, the doctrine is unquestionably true, that an express written 
aHlh^^ity cannot be enlarged by parol evidence, or an authority 
be implied, where there exists an express one. The authority, 
too, is construed, as to its nature and extent, according to the 
krforce of the terms used, and the objects i%he accomplished. If 
the authority is special, it ie construed to include only the usual 
means appropriate to the end. If the authority is g(*ncral, it is 
still construed to be limited to the UMiiil means to accomplish 
the end. Even if a general discretion is vested in the agent, it 
is not deemed ’to be unlimited. But it must lie e\erci&ed in a 
reaspnablc manner, and cannot be resorted to in order to justify 
acts which the principal could iioitbc prc'^uined to intend ; * or 
which would defej^ and not promote, the apparent end Or pur- 
pose for which the power was given. 

§ 84. Hitherto we have principally referred to cases of agency 
created by written instruments. But by far the most numerous 
cases of agency arise, not -from formal or informal written instru- 
ments, but from verbal autlioriza<ion->, or from implications, from 
the particular business or employment of the principal or agent, 
or from the usual dealings between them, or from the general 
usages of trade and commerce.® 


^ 1 Pothicr, Pand. Lib 1 7, tit. 1, n 19 , Dig. Lib. 17, tit 1, 1 I, 1. . 

® PotliKM Pdiid. Lib. 17, tit. 1, n. 19 ; Dig Lib. 17, tit 1, 1. 27, Introd. 

3 Pothier, Pand. Lib. 17, tit. 1, n. 19 , Dig Lib 17, tit. 1, 1. i, M- 

^ 2 Kent, Coiain. Lect 41, pp. 617, 618, (4tli edit ) , Id. 620, 621 ; 1 Domat, 

B. 1, tit. 15, § 3, arts 3, 10, 11 ; ^lackbeatli v, Ilaldimand, 1 T. R. 172, 182. 

® 2 Kent, Comm Lcct. 41, 613-615, (4tb edit); 1 Lncim. on Agency, § 3, 
pp. 86, 37, (edit. 1818) , Paley on Agem-y, by Llojd, (3d edit.) p 198; 1 Bell, 
Comin. B. 3, Pt. 1, ch. 4, § 4, art. 410, (4th edit.) Mr Bell, in his Commentaries 
on Commercial Law, (1 Bell, Comm. B. 8, Pt. 1, ch. 4, § 4, art. 410, p 886, (6th 
Id. p, 478, (5th edit.); ha^ introduced home verj appropriate remarks. 

The power of a factor, or agent, or broker, ’ (says he,) “ is ednferred, either, 
firsts in writing ; formally, by power ^of attorney, or more loosely, in (.orrespond- 
enco ; or, by parol agreement ; or, thirdly^ by mere employment If 
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§ 85. In all such cases, whether the agency be of a special 
nature, or of a general nature, it may also be laid dovfg. as a 
universal principle, that it includes, unless the inference is Ex- 
pressly excluded by other circumstances, all the usual modes 
and means of accomplishing the objects and ends of the agency.^ 
And even a deviation by the agent from the appropriate course, 
will not vitiate his act, if it be immaterial or circumstantial 


the powers aie «!pecial, tlipy form the limits of the authority; if genorai, tliey 
will be more hberall} construed, accoidint; to the necessities of the occasion, and 
the material, or oi dinary, oi reasonable course of the ti aiisaction 

“ (1.) In the management ol the dflaiis of a foreign merchant, especially where 
there is occasion to discharge debts and receive monc} , or to tarry on judicial 
proceedings, a power of attorney is the proper evidence of authority. It em- 
powers the factor to icpiesent tlie puiicipal, and act as he might have done if 
presimt. 

“ (2.) But* agents, or factors, or biokcrs, are generally appointed in mercan- 
tile affairs by letter, bo, a < oiifidcntial clerk is authorized to accept or indorse 
bills by a letter addressed to him, expressed in the simplest terms, and without 
cither technical words or the solcmni|ieb of a formal deed. So, in the course of 
correspondence, goods are (onsigned from abroad, with directions to the con- 
signee to sell them, and either to ap]>b the jirocctds i#a partitnlar way, or to 
place them to account; oi, merchants oi manufactureis, with an accumulation of 
goods on hand, jilace them with another, (cx. gr. a general agent or another 
merchant,) who agrees to manage the sales, and to advance a certain proportion 
to be rcimburbcd out of the sales ; or one is desired to buy goods for another, and 
either intrusted with credit or money for that purpose, or left to make the pur- 
chases as he can, on his own or the principarp general credit; or good? are sent 
to the warehouse of a general agent, with particular directions as to their dist>osal, 
or to be sold at the ordinary rate of the market. % 

“ (3.) In the course of mercantile dealings, goods are placed with general 
agents, or sent to^ublie warehouses, and the jiower of disposal intrusted to bro- 
kers; and so an agency to this effect is constituted without writing of any kinij. 
Many great merchants, in London and elsewhere, have neither goods nor ware- 
houses in their possession ; but, intrusting all their goods to biokeis and agents, 
confine their own attention to the great lines of (‘ommereial intercourse. 

“ (4.) IMercantile agents have autliority fretpiently confeired on them by mere 
implication. This generally is grounded on the sanction given by the employer 
to credit raised by a person acting in his name. Such is the power implied from 
giving sflgietion to the acts of a procurator ; as where a eleik accepts or indorses 
billa fcft his master, which that master pays as legitimately accepted, or allows to^ 
well transferred, as if indorsed by himself.” ^ 

§§ 59, 60, 73, 74, 76, 77; 1 Domat, B. 1, tit. 16, § 3, art 3; Id. 

ili' 101 § 5^ *rt 1 ; Baley on Agency, by Lloyd, (8d edit.) 309, 210 ; Dawson v. 

4 B. 96, 66. 
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only, and docs not, in substance, exceed his right and duty.^ 
Indee^^a literal adherence to the common course of business 
may ^metimes, under peculiar circumstances, defeat the very 
objects of the agency ; and new and unexpected* emergencies 
and necessities of such a critical i^aturc may arise, as, if one 
may use the expression, will expand the authority beyond its 
ordinary limits, and justify even a deviation from its ordinary 
limitations and import.^ 

§ 86. Whenever the authority given to an agent is to trans- 
act business for*the principal in a foreign country, or iii another 
State, it must, in the absence of all counter proofs, be pre- 
sumed to include the authority to transact it in the forms, and 
by the instruments, and according to the laws of the place 
where it is to be doiie.^ And each party, under such circum* 
stances, is bound to know what such forms and instruments 
are, and what acts are required by those laws. For it '^ould 
be unreasonable to prebume, ibat the principal authorized the 
end, and refused the lawful means , or that he intended to 
violate the laws, or to mislead jiis agent in relation to his 
powers.^ 

§ 87. In cases of agency, arising by implicaiion and presump- 
tion from any of the circumstances already alluded to, the nature 
and extent of the authority confeiffcd upon the agent is to be 
ascertained and limited in the same manner, and by the same 
considerations, which govern in the exposition of an express au- 
thority conferred in general tcrnjs. If the agency arises by im- 
plication from numerous acts done by the agent, with the taeit 
consent or acquieseeftce of the principal, it is deemed to be lim- 
ited- to acts of the like nature.^* If it arises fioin the general 


1 Comm. Dig. Aitormy^ C. 15; Parker v. Imlc}, 15 Wend. R. 431 ; Poat, 118, 


141, 201. 

2 2 Kent, Comm. Lect. 41, p 614, (4th edit) ; Judson y. Sturges, 5 Day, R. 
556, 560; 3 Chitty on Comm & Manuf. 218; Post, §§ 118, 141, 198, 237 ; Liot- 
ard V. Graves, 3 Caineb, R. 226 , Lawler v Keacjuick, 1 John. Cas. 174 ; Drum- 
mond V. Wood, 2 Caines, R. 310; Fonestior i. Boardman, 1 Stoiy, R 4.*!. 

3 Owings r. Hull, 9 Petcig,-Ik 6^7; Story on Conflict of I-aws, §§ 260, 262, 


use, 818. 

, ♦ Owings V, Hull, 9 Peters, R. 607. 

. 6 See PJoy on Ageniy, by Lloyd, 198, 1£9, 201 to 209; 1 Domat, B. 1, tit. 
16, § 3, art. 1 ; 2 Kent, Comm. Lect 41, pp. 622, 623, (4tli edit.) 
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babits of dealing between the pafllioular parties, it is deemed 
to be limited to dealings of the same kind, and goveTne^|by i:he 
aitme habits. If it arises from the employment of the in 

a particular business, it is, in like manner, deemed to be limited 
to that particular business.^ And the authority must be implied 
from .facts which have occurred in the course of such employ- 
ment, and not from mere a"rguinen( as to the utility and pro- 
priety of the agent’s possessing it.^ If it arises from an authority 
to do a single or particular act, the agency is limited to the ap- 
propriate means to accomplish that very act and the required 
end, and the implied agency stops there.^ In short, an implied 
agency is never construed to extend beyond the obvious pur- 
poses for which it is apparently created.^ The intention of the 
parties, deduced from the nature and circumstances of the par- 
ticular case, constitutes the true ground of every exposition of 
the extent of the authority; and when that intention cannot 
be clearly discerned, the agency ceases to be rccognize4, or im- 
plied. Obligatio mandati consensu confrahentium consistit^ And 
hence the proper corollary of the Roman law : Diligenter fines 
mandati custodiendi sunt ; 7/am qui excessit, aliud quid facets 
videtw^ 

§ 88. Indeed the Roman law fully recognized the same doc- 
trine, as to the nature and Extent of limitations of an implied 
agency. Thus, iu the case of a common shopman, or other 
person clothed with the institorial power, the party could not 
bind his principal, except within the limits of that power. Ntm 
tetmen omne, quod cum Institore geritury obligat eum^ qui prcc- 


> 1 Domat, B 1, tit. 16, § 3, art. 1, 2; Odiorne v. Maxt), 13 Mass. 11. 178 : 
Salem Bank v. Gloucester Bank, 17 Mass. R, 1 ; Williams v. Getty, 31 Penn. 
St R. 464. 

® Hawtayne v Bourne, 7 Mees. & Weis. 595. 

3 Ante, 5o, 66, 71, 77, 7S, 88, 86; 1 Liverm. on Agency, 36 to 40, (edit. 
1818); Id. 94; Paley on Agency, b) Llo)d, IGl, 162, (.Id edit); 3 Chitty on 
Comm, and Maimf. 196 ; Smith on Mcr. Law, p. 110, (3d edit ) 1848. 

4 See Johnson v. Wing|tc, 29 Maine, 404; Jones v. Warner, 11 Conn. 41 ; 
Washington Bank v. Lewis, 22 Pick. 24. 

« Pig. Lib. 87, tit 1, 1. 1 ; 1 Domat, B. 1, tit. 115, § 1, art 5 ; Id. B. 1, tit. Jl^ 
; Ante, §47. * 

IS/* 1 7, tit 1, 1. 5 j Arte, §§ 43, 70 ; Kerns jw. Piper, 4 Watts, R. 222.^ 
V SfeeiWMi $ Dig. Lib. 14, tit. 8, L 8, 18. 
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posuit; 9€d ita^ si ejus rei gratia^ cut prt^ositus fuerit^ conir actum 
esi^ id^si^ duntaxat ad idy ad quod cum prcsposuit} Proindcy si 
prceposui ad mercium distraclionemy tinebor nomim ejus ex cmpto 
actiom. Itemy si forte ad emendum eum prceposuero, tenebor dun- 
tftxat ex vendito. Sed yiequCj si ad emendum^ et iUe vendiderit^ 
nequSy si ad cendendumy et iUe emerUy debedit teneri,^ So, that 
we hero soe it laid down in pobitive terms, that an agent em- 
ployed to buy, has no implied authority to sell; and an agent 
employed to sell, has no implied authority to buy. 

§ 89. A few examples, besides those which have been already 
incidentally introduced, may serve further to illustrate these 
principles and deductions. And, first, of an authority resulting 
from the tacit consent or acquiesconoe of the principal. Where 
a man stands by knowingly, and suffers another person to do 
acts in his own name, without any opposition or objection, he 
is presumed to have given an authority to do those acts.^ Srm- 
pevy qui non prohibet pro sc inlcrvenircy mandare creditur^ Si 
passus siniy aliquem pro me fidejuberCy vel alias intcrvenircy man- 
dati teneor.^ Thus, if a shopman ib allowed, with the knowl- 
edge and acquiescence of his master, to sell goods which are on 
sale in the shop, the master is presumed to have given him the 
requisite authority for that purposee But such an exercise of 
the authority to sell will not, per se, justify the shopman in buy- 
ing goods for his master ; for (as we have seen) an authority to 
buy cannot properly be inferred from an authority to sell.® They 
are acts distinct in their nature, and not dependent upon, or in- 
cidents of each other. But if^the shopman has been accustomed 
to buy as well as to^ell, then the presumption of a full authority 
equally applies to both.*^ 


I Dig Lib. 14, tit. 3, 1. 5, § 11. 

8 Dig. Lib. U, tit. 3, 1. 5, § 12, Ante, §§ 43, 70, 87; 1 Domat, B. 1, tit 16, § 3, 
art 2. 

3 1 Story on Eq. Jurisp. § 885-392. 

^ Dig. 14 b. 50, tit. 17, 1. 60 ; Lib. 17, tit 1, 1. 18 ; Ante, § 56 , 2 Kent, Comm. 
Lect. 41* (4th edit.) p. 614-616; 1 Bell, Comm. 486, art 410 (4tli edit) ; Id 
p. 478-480 (5th edit ) ; 1 Story on Equity Jurisp. § &85-390. 

® Dig. Lib. 17, tit 1, 1. 6, § 2 ; Id. 1. 53 ; Ante, § 56 ; 1 Liverm. on Agency, 37, 
' ijJWlit 1818.) 

« Ante, § 88 ; Post, §§ 255, 258. 

7 See 2 Kent, Comm. Lect. 41, (4th edit) p. 614-616, 622; 1 Liverm on 
AUSKGY. 9 
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§ 90. The case above supposed !s that of a general authority 
to sell, or to buy, arising from the knowledge and acquiescence 
of the principal. But the same doctrine will govern in the case, 
where the act is a single one, if the acquiescence of the principal, 
with a full knowledge of the facts, is established.^ Thus, if § 
person should, in the presence of the principal, sell a parcel of 
goods of the latter, without objection, as his agent, the tacit con- ' 
sent of the principal to the sale will be presumed, and it will 
bind him.2 [So, if an agent applies a note belonging to his piin- 
cipal to satisfy a debt of the principal, the latter is presumed to 
have ratified the act, unless he disaffirm it within a n asoiiable 
time after it comes to his knowledge.^] 

§ 91. Indeed, the doctrine of Courts of Equity goes further ; 
for it clearly established, that if the true owner of property stands 
by, and knoWingly suffers a stranger ♦to sell the same in his own 
name, as his own property, without objection, the sale will be 
valid against the true owncr.^ For under such circumstances, 
his silence and concealment of his title arc treated as equivalent 
lo an affirmation that he has no adverse title to the property; 
and it would be a gross fraud upon the purchaser, to allow the 
true owner thus to delude him into a purchase, and afterwards 
to defeat the supposed rights acquired under it.^ The same rule 
will apply to the case, where a person knowing the fact that a 
deed conveys his own interest in a particular estate, voluntarily 
subsenbes the same deed, as a witness of the due execution 
thereof by the person who undertakes to convey it.^ Courts of 
law, also, as far as they may, in regard to personal property, 
where no technical formalities are necessary to a transfer, now 


Agenc), p. 86-40, (ed. 1818) , Paley on Agency, by Llo}d, 167, 168, edit ) ^ 
Pothier on Oblig. n. 454-456 , 1 Domat, B. 1, tit 16, § 3, art. 1-3; Dig Lib. 14, 
Iftt. 8, 1. 3, §§ 11, 12 

1 Liverm on Agency, 38, 40, (edit. 1818.) 

s Heane v. Rogers, 9 Barn. & Cressw. 677, 686; Graves v Key, 3 Baru. & 
Adolph. 318, note (a); Pitkard v. Sears, 6 Adolph & Elhs, R. 469, 4^74. See 
Forsyth r Day, 4b Maine, jL 96. 

8 BHghdiri V, Peters, 1 Gray, 139. 

.4 1 Stoi) oOtEq. Jurisp. § 885 to 895. 

‘wlbid. 

8 Teasdale ». Teasdale, Sel Cas. in Ch. 59 ; 1 FonbL Eq. B. 1, ch. 8, § 4, 
note (to). 
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act upon the same enlightened principles of justice. Thus, where 
a man, without objection, suffered his own goods to be sold by 
an officer at public auction, to satisfy an execution against a 
third person, in whose possession they were at the time, it was 
held in favor of the purchaser at the sale, that his conduct might 
well autliorize the conclusion that he had assented to the sale, 
or had ceased to be owner.^ ^ 

§ 92. The same rules apply to cases whf're a clerk accepts or 
indorses bills or notes for his master, which the master after- 
wards pays, as legitimately accepted or indorsed ; for his acqui- 
escence, under such circumstances, will be treated as eciuivalcnt 
to an affirmance of ihe authority of the clerk to do sucli acts.^ 
But a clerk, so intrusted to accept or indorse bills or notes, would 
not thereby possess an authority to purchase, or to sell goods, for 
his principal.® [So, an ordinary clerk in a store, has no author- 
ity, as such, to borrow money, or draw bills and notes in the 
name of his principal.*^] So, payments made to an agent will 
be good or not, according to his presumed authority, arising 
from the course of his business. If he is usually intrusted to 
receive payments and give receipts therefor, the principal will be 
bound. But if his employment has been linuted to other acts, 
he will not be bound.^ 


1 Pickard v. Sears, 6 Adolph. & Ellis, 469, 174. On this occasion Lord Den- 
man said : “The rule of law is clear, that wheie one, by his words or conduct, 
wilfully Cfiuses another to belie\e the existeme of a certain state of things, and 
induces him to act on that belief, so as to alter his previous position, the former 
is concluded from averiing against the latter a dHTcrent state of things, as exist- 
ing di the aduie time; and the plainllff, in thi^ case, might have parted with his 
interest in the pioperty, bj verbal gift or sale, without any of those loimalities 
that th^o^^ teehnieal obstacles in the way of legal e\idence. And we tliink his 
conduct, in standing b} and giving a kind of sanction to the prcH'ecdingb under 
the execution, was a fact of such a nature, that the opinion of the jiu|| ought, 
in conformit} to Ileam ^ Rodgers, 9 Barn. & Cressw. 586, and GravtTr Key, 
3 Barn. & Adolph. 318, note, to have been taken, whether he had not, in point 
of fact, ceased to be the owner.” Foi*syth n. Day, 46 Maine, 176. 

® Ante/ §§ 55, 78, 87 ; Post, § 104; Johnson v. Jones, 4 Barbour, 369. 

» See 1 Bell, Comm. 386, 387, art. 410, (4th edit.) ; fd, p. 478 to 482, (5th edit.) ; 
3 Chitty ou Comm. & Manuf. 196, 197; Ante, § 87. 

4 Kerns v. Piper, 4 Watts, 222. See also, Hampton t;. Matthc'''b, 2 Llanis» 
106. 

^ Paley on Agency, by Lloyd, 274 to 290. 
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§ 93. So, if a person should authotize another to assume the 
apparent ownership, or right of disposing jof ^property, in the or- 
dinary course of trade, it will be presumed that the apparent 
authority is the real authority. For, in such a case, strangers 
can look only to the acts of the parties, and to the external 
vMicia of property, and ought not to be affected by any mere 
privat(‘ communications, which pas^ between the princij)al and 
the agent.^ * 

§ 94. In like manner, an implied authority may be deduced 
from the nature and circumbtaiices of the particulai act done by 
the principal. If the principal sends his commodity lo a place 
where it is the ordinary business of the person, to \\ lioni it is 
confided, to sell, it will be intended, that the commodity is sent 
thither for the purpose of sale. Thus, if the owner of a horse 
should send it to a repository of sale, it would be implied, that 
he sent it thither for the purpose of sale. So, if the owner should 
send goods to an auction room, it would be presumed, that he 
sent them thither for sale. For, in eaeh of these eases, it could 
not be supposed, that any other purpose could be intended, such 
as safe custody, or mere deposit. And, therefore, it may be laid 
down as a general rule, that when a commodity is sent in such a 
way, and to such a place, as to exhibit an apparent purpose of 
sale, the prineipal will be bound, and the purchaser will be safe, 
although the agent may have act('d wrongfully, and against his 
orders or duty, if the purchaser has no knowledge theicof.^ 

§ 95. In like manner, the tacit consent or acquiescence of the 
principal may be deduced from the usual habits of dealing be- 
tween parties.'^ Thus, if an agent has been hi the habit of deal- 
ing for his principal, by buying and selling goods on his account 
on cr(‘dit, and full knowledge thereof is brought homp to the 
principal, and no objection is rnadej the principal is understood 
by his silence to assent to such purchases and sales on credit, 
althoi^i the usages of trade, or the general course of the busi- 

1 Pukering u, Bu‘.k, 15 East, R. 38, 13 ; D>ei v. Pearson, 3 Barn & Cm»w. 88, 
,42; Pal«y on Agency, by Llojd, 1G7, 168, 280 to 288, (3d .edit ), •Morris v. 
Cleasby,4 M. & Selw. 566 ; Blackburn v. Scboles, 2 Campb. 343 ; 2 Kent, Comm. 
Ifect. 41, ]>p. 620, 621, (4th edit) 

. « Pickfciing w. Busk, 15 East, R. 88, 43 ; 2 Kent, Comm. Lect. 41, p. 621, (4lii 
; Ante, § 73, note. 

B Post, § 260. 
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ness, would not justify such a mode of purchase or sale on credit. 
For the parties are at liberty to dispense with such usages of 
trade or business at their pleasure ; and the habits of dealing 
between them afford a full and satisfactory exposition of their 
intention to dispense with tlie general rule,^ 

§ 96. In like manner, (as we have already seen,)^ the known 
usages of trade and busincsb often become the true exponents of 
the nature and extent of an implied authority y* for, in all cases, 
wlu're such usages exist, and an agency is to be exercib(‘d touch- 
ing such matters, the natural presumption, in the absence of all 
countervailing proofs, is tliat the agency is to be conducted in 
the manner, and according to the practices, which are allowed 
and justified by such usages.^ Thus, for example, where a stock- 
broker is authorized to sell, and does sell stock, and it tdrns out, 
for want of a proper stamp, to be unmarketable, and in such 
cases the usage is for the broker to take it back, and repay the 
purchase-money, — the broker is warranted in so doing; and if 
he has, in the meantime, paid over the money to his einployer, 
he may recover it back from him.^ So, a stockbroker, who has 
made a contract on behalf of his principal, which the latlt^r can- 
not complete, is authori/efl to pay the money necessary and 
proper to make good the diflerenee, and to meet the loss paid 
on account of his principal, when that is in accordance with the 
rules established at the Exchange, although these rules may not 
be known to the principal.** Indeed, so true is this doctrine, that, 
under ordinary circumstances, a deviation from such usages will, 
if a loss shAild occur therefrom, exclusively fall upon the agent* 
even though he acted with an anxious desire to promote the in- 
terests of his principal thereby.^ And, on the other hand, if the 

1 2 Kent, Comm. Lect. 41, p. 6li“616, (4th edit.); 3 Chitty oa Comm, and 
Manuf. 196; Pdley on Agency, by Llo^d, ICl, 162, (3d edit.); Id. 198. See 
Eagle Bank v. Smith, 5 Conn. 71. 

2 Ante, §§ 60, 73, 77. 

3 Grant v, Ludlow, 8 Ohio St. R. 54. 

5 Paley on Agency, by Lloj d, 4, 5, 9, 45, 204, 205, 209, (3d edit ) ; 1 Bell, 
Comm. 888, art. 412, (4th edit) ; Id. p. 478 to 482, (5th edit) ; Ante, §§ 60, 73, 
77; Post, § 110. • 

« Young V, Cole, 8 Bing. N. Cas. 724. 

« Sutton V. Tatham, 10 Adolph. & Ell. 27. 

7 Paley on Agency, by Lloyd, 8, 4, 5, 9, 10, 46, 47; RusseU v. Hankey, 6 T. 

9* ^ 
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agent condncts his business acconjing to such usageS) he will be 
exonerated from all responsibility, even if it could be shown, that 
by a deviation from them he m|ght have acted more beneficially 
for his principal.^ 

§ 97 . In the next place, as to the incident^, which are implied 
b^law from the direct or principal authority. We have already 
had occasion to state, that every such authority carries wiUi it, 
or includes in it, as an incident, all the powers, which are neces- 
sary, or proper, or usual, as means to effectuate the purposes for 
which it was created.^ In this respect, there is no distinction, 
whether the authority given to an agent is general or special, or 
whether it is express or implied. In each case it embraces the 
appropriate means to accomplish, the desired end.^ Thus, (as 
we hav<^seen,) where an agent is employed to procure a negoti- 
able bill or note, belonging to his principal, to be discounted, he 
may, unless specially restricted, indorse it ia the name of the 
principal, and bind him by the indorsement.^ So, an order to 
send goods to the principal from a foreign country, implies a 
power to ship them generally, so as to bind both the principal 
and the goods for the freight.'" ♦ 

§’98. In somc^ases, the nature and extent of the incidental 
authority turn upon very nice considerations, either of actual 
usage, or of implications of li 0 ,w. Thus, an agent, employed to 


R. 12 ; Bclchier v. Parsons, Ambler, R. 219, 220 ; Cafirey v. Darby, (J Ves. 496 ; 
Massey v. Banner, 1 Joe. & Walk. 241, 248, 249 ; 3 Chitty on Cbmui. and Manuf. 
197, 199.- • 

1 Moore v. Mourgue, Cowp. R. 480 ; Smith v. Cologan, 2 T. R. 188, note («); 
Russell V. Hankey, 6 T. R. 12 ; Belchier v. Parsons, Ambler, R. 219, 220 ; War- 
wick V. Noakes, Peake, R. 68 ; Paley on Agency, by Lloyd, 9, 10, 21, (3d edit ) ; 
Id. 45-47 ; 2 Kent, Comm. Leet. 41, p. 622 to 624, (4th edit.) 

2 Ante, §§ 68-60, 73, 85-88 ; Williams Getty, 81 Penn. St. R. 464. 

3 1 Bell, Comm. 887, art. 412, (4tli edit.) ; Id. p. 478 to 482, (5tli edit.); 
Ante, § 58 ; Howard v. Baillie, 2 H. Bl. 618 ; Paley on Agency, b) Lloyd, 189, 
(8d edit.);^ 8 Chitty on Comm. & Manuf. 198-200; 1 Domat, B. 1, tit. 15, § 3, 
art. 10; Id. B. 1, tit. 16, § 3, art. 1, 2 ; Damon v, Inhab. of Granby, 2 Pk k 345 ; 
Ante, §! 58-60, 73, 85-88. 

4 Ante, § 69; Fenn v. Harrison, 8 T. R. 757; S. C. 4 T. R. 177; 1 Bell, 
llbKlun. 387, art. 412, (4th edit.) ; Id. pp. 478-482, (5th edit.) ; Paley on Agency, 
by Lloyd, 197. 198, (8d edit.) 4 

<4 I Bell, Comm. 387, art 412, (4th edit.); Id. pp. 478-482, (5th edit.); 
^lioUoy da Jars Marit. B. 3, ch. 8, § 9 ; Paley on Agency, by Lloyd. 241. 
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make, or negotiate, or conclude a contract, is not, as of course, 
to" be treated as having an incidental authority to receive pay- 
ments, which may become due under such contract^ An agent, 
authorized to take a bond, is not to be deemed, as of course, 
entitled to receive payment of the money due under that bond.^ 
But, if he is intrusted with the "continued possession of that 
bond, an implication of such authority may be deduced from 
4hat fact, in connection with the other.® f^o, an agent, author- 
ized to receive payment, has not an uhliinited authority to re- 
ceive it in any mode which he may choose ; but he is ordinarily 
deemed intrusted tvith the power to reeeive it in money o;ily.^ 
So, an agent, intrusted to receive payment of a negotiable -or 
other instrument, is ordinarily deemed entitled to receive it only, 
when and after, it bec<;imcs due, and not before it becomes due.® 
But if there be a known usage of trade, or course of business in 
a particular employment or habit of dealing between tlie parties, 
extending the ordinary reach of the authority, that may well be 
held to give full validity to the act> 

^ Paley on Agency, b} Lloyd» 274-276 ; 3 Chilly on Coinin. & IM.niuf, 2 m 7, 208 ; 
Whitlock w. Waltham, 1 Salk. 157 ; Peck o. Harriot, 6 Serg. & R. 149;*Puttock 
r. Ware, 3 Hurl. & Norm. 979, (Am. edit.) ; Wobtenholm v, Davies, 2 Freem. R. 
289; Hcnn v. Coniaby, 1 Ch. Cas. 93, Gerard v. Baker, .1 Ch. Cas 91, note; 
Duchess of Cleveland v, Dasliwood, 2 Kq. Ab. 709 ; Williams v. Walker, 2 Sand- 
ford, Ch. R. 225. • 

2 See The River Cl} de Trustees v. Duncan, 25 Eng. Law & Ecj. R. 19. 

3 l>alcy on Agency, by Llo}d, 274-276 ; 3 Cliitt} on Comm. & JMamif. 207* 
20H ; AYliillock t\ Waltham, 1 Salk. 157;*Peck v. Harriot, 6 Serg R. 149; 
Wosteiibolm r. DaVies, 2 Freem. R. 289; Hcnn w. Conhby, 1 Ch. Caa. 93; 
Gerard v. Baker, 1 Ch. Cas. 94, note; Ducheab of Cleveland v. Dashwood, 2 Eq. 
Abridg. 709 ; Williams r. Walker, 2 Saiidford, Ch. R. 225. See aKo as to nego- 
tiable securities, Mathews v.*Haydon, 2 Esp. 510. 

Paley on Agenpy, by Llo}d, 271^280, 290, 291 ; Smith on Merc. Law, B. 1, 
ch. 5, § 4, pp. 124, 125 (dd edit. 1843); Favenc v. Bennct, IL East, R. 38; 
Blackburn v. Scholes, 2 Camp. 343; Todd i\ Reid, 4 B. \ Aid. 210; Ru<«scll v. 
Bangley, 4 B. & Aid. 395; Bartlett u. Peiitland, 10 B. & Cresw. 76^); Scott v, 
Irviiijg, 1 B. & Adolph. 605 ; Barker v. Greenwood, 2 Y. & Coll. U. 415 ; Post, 
§§ 181, 215, 413, 429, 430 ; Underwood v. Nicholls, 17 C. B. 239. Sec Stewart 
r. Abeidein, 4 M. & W. 211. 

® Se<? Paley on Agency, by Lloyd, 284, 290 ; Campbell v. Hassell, 1 Stark. R. 
238 ; Parnlher r. Gaitakell, 13 East, 437, peivBayley, J. • 

® Ibid.; Paley on Agency, by Lloyd, 290, 291 ; S Chitty on Comm. &Maiiuf. 
207, 208. 
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§ 99, upon similar grounds, an sEgont employed to receive^ 
payment is not, unless some Special authority beyond the ordin- 
ary reach is given to him, clothed with authority to commute the 
debt for another thing ; or to compound the debt ; or to release 
it upon a composition ; ^ [or to receive the debtor’s note for it,*] 
or to pledge a note received for the debt, or the money when re- 
ceived ; 3 or to submit the debt or demand to arbitration unless,* 
indeed, the particular employment of the agent, or the general* 
usage of business, or the habits of dealing between the parties, 
should raise a presumption the other way. The same principles 
seem to have been fully recognized and acted on in the ci\il 
law.® 

§ 100. Incidental powers are generally deduced cither firdm the 
nature and objects of tlie particular act <|r agency, or from the 
parti6ular business, employment, or character of the agent him- 
self.® In some eases, the deduction is, in the absence ot all con- 
trary proofs, a mere inference of law ; in others it is a mere matter 
of fact, or an inference of fact; in others, again, it is a mixed 
question of la\^ and fact." It may not be without use to give 
a few additional illustrations of these suggestions, although§a 
thorough review of all the cases would necessarily occupy a dis- 
proportionate space in the present Commentaries. 

§ 101. And, first, as to the incidental powers by inference or 
intendment of law.^ A baililf of a pianor (it is said) may make 
leases at will without any special authority ; although he cannot 
make leases for years. The reason commonly assigned for this 
distinction is, that the appropriate business of such a bailiff is 
only to collect rents, gather fines, look after forfeitures, and to do 


1 Paley on Agency, by Lloyd, 290-292 ; 3 Chitt^ on Comm. & Manuf, 207- 
209. 


3 McCullock V. McKee, 4 Harris, 289. 

3 Hays * . Lynn, 7 Watts, B. 524 , Jones v. Farley, 6 GreenL R. 226 , Ante, 
§ 78; Fost,i§ llS,.and note. 

* Caldwell on Arbitrations, 14, 16, 152, 163 ; Paley on Agency, b) Llojd, 191 ; 
Id. 29^1, n. (e) ; Goodaon v. Brooke, 4 Camp. R. 163. And see Scarborough v. 
jSeyiiolds, ] 2 Ala 252. 

Lpomatf B. 1, tit. 15, § 3, art. 11 ; Pig. Lib. 3, tit. 3, 1. 60; Ante, § 70. 
MijPfi* Hearrie v. Keene, 5 Bosw. tt85, 

^$*C!ilitty on Comm. & Manuf. 198-201 ; Ante, 58-60, 83. 

Howard Bailie, 2 H. BL 618. 
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other tets tif a like nature, for the lord. But he hath no estate 
or interest hi the manor itself ; and, therefore, he cannot aontract 
for any certain interest thereout^ but he must have a special 
*yower for tha"t purpose. But he may make leases at will with- 
*out any special authority; because being appointed to collect 
and answer the rents of the manor to his lord, if he could not 
make leases at will, the lord might ‘sustain great prejudice in case 
of. his own absence, sickness, or other incap'icity to make leases, 
when any of the former leases were expired. And such leases at 
will arc for the benefit of the lord, and can be no ways pr(*jndicial 
to him; because he ipay determine hi& will, when he may think 
fit.^ But the brfiliff of an estate lias no implied authoritj to 
pledge the credit of his principal by drawing or indorsing bills of 
exchange, although he is the party through whos^ hands all re- 
ceipts and payments respecting the estate take ])lace.2 • 

§ 102. Upon a similar ground of incidental authority by oj>er- 
ation of law, an authority to bny or sell goods includes the 
authority to execute the proper vouchers therefor; an authority 
“to do the needful,” in respect to the fulfilment of au^award, 
carries the incidental powers to prepare a release, if recpi'red by 
the award;® an authority to superintend the building of a 
meeting-house, to procure an architect, and to borrow money, if 
necessary, includes an authority to make the necessary contracts 
for the building of the mee^ig-house ; ^ an authority to sell a 
hprsc includes [it has been tnought a power to warrant him ; ® 


1 fiac Abridg. Leanest and Terms for Yearb, I. 8 ; Paloy on Agciio v, by Lloyd, 
189, 1.00, &ce Cro. Jac. 177, 178. It ma} dcsene coiibidoralioo, whether this 
doclniie is applicable to the o^dern caseb of a lease at will, when coi stnud to be 
a lease fiom }ear lo 5 ear, 0*0 any IcascR, except those which aic tlnctlj leases 
at will. In Rolle’s Abridgment, title Bailtjfey 1. 25, it is laid down, that a bailiff 
of a manor may make a lease of a piscary for years, for whi(*h he cites 3 il, 4, 
12 b. Rut although fhe point arose in that case, it does not seem to ha\e been 
decided by the Court, for the cause went off upon another issue. Stee Brook, 
Abiidg. Badhe, pi. 40, 41. 

Davidson v. Stanley, 2 Mapn. & Grang. 721 ; Ai^te, §§ 68, 69. 

3 Dawson v. Lawloj, 4 Esp. R. 66 ; Ante, §§ 58-60, 83. 

^ Damon v, Jnhab. of Granby, 2 Pick. 846. 

® But see Scott v. McGrath, 7 Barbour, 53^, Bryant v, Moore, 26 Maine, 8i; 
Lipscomb u. Kitrell, 11 Humph. 256. 

® Ibid.; Ante, §§ 58, 69; Bradford tf. Bush, iO Aid. 386; llclyear v, Hawke, 
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a power to sell goods includes a power to warrant thenl}^ a 
power to buy a thing, without any statement at what price, in** 
eludes the power to buy at any price [and if the agent be not 
furnished with funds, to buy on credit ;®] a power to deliver seisii||' 
of lands includes the power ta enter upon a lessee of the land, in* 
order to make the livery;^ a power to sell goods includes a 
power to receive payment [at the same time ®] on the sale ; ® [but 
a simple power to sell does not authorize a sale at auction ;^] a 
power to recover and receive a debt includes the power to sue 
for the debt, and upon payment to make a proper release or di&- 
charge of the debtor.® ^ 

§ 103. Upon grounds nearly similar, it has bben held, that an 


5 Esp. R. 73-75 ; 2 Kent,* Comm. Loot. 41, pp. 617, 618, 621, (4th edit); 
S Chitty on Comm. Manuf 1*)8-201. 

1 Andrews y. Knooland, 6 Cowen, R. 354. • 

2 Dig. Lib. 17, til. 1, 1. 8, § 1. 

3 Sprague v, Gillett, 9 Met 91. 

4 1 Li^erm. on Agency, 105, 106, (edit 1818) ; Co Litt 52 b, 

[5 But not at a subsec^uent time, unless there be some other proof of authority 
than a mtre power of sale. Sciple v. Irwin, 80 Penn. St R. 513 ] 

6 Capcl V. Thornton, 3 Carr. & Payno, 352 ; Peck v, Harriot, G S R. 146 ; 
Hoskins v. Johnson, 5 Sneed, 469. But see Mynn v. Jolifie, 1 Mood. & Rob. 
826, cited post, § 108, note. 

7 Towle V. Leavitt, 3 Foster, 860. ^ 

8 Ante, §§ 68-60; 1 Domat, B. 1 tit. § 3, art 10; Paley on Agency, by 
Lloyd, 290, 291; Com. Dig. Attomet/j C. 15, citing Palmer, R 394; 1 Liverm. 
on Agency, 105, 106, (edit. 1818.) The civil law (as wc have seen) adopted the 
same doctrine. Ad reni mobilem petendam datus Procurator, ad exhibendum 
recte aget Dig. Lib. 3, tit 3, 1. 56. Mr. Chitty (3* Chitty on Comm. & JManaf. 
210) has laid it down as a general proposition, that, where an agent has any bene- 
ficial interest in the performance of the contract commissions, Ac., he may 
bring an action on the contract in his own namci^ough the principal may also 
sue in the same case. And* he illustrates his remark by stating the case of a fac- 
tor, a broker, an auctioneer, a policy broker, whose name is on the polic} , and a 
shipmaster for freight; iu all which cases, he says, the agent may sue in his own 
name. The case of a broker, unless he is also a factor, or named m the contract, 
docs not justify his position. And it is far from being generally true, that 
agent, who has an interest m the contract for his commissions, may therefore saa. 
He can sue only, when, in contemplation of law, he as well as his principal, is a 
parlir to the contract Thus, if a factor should sell goods, aud take a negotiable 
note in the name of the principal for the amount of the sales, he could not sue on 
the note so given m hts own name, notwithstanding his commissions for the sale 
were iiudude^ in the ncHe. Ante, §§ 98, 101 ; Post, 391-404, 422, 450. 
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age|!it to iil6Yire, has an incidental fLuthority to abandon the ptop- 
isrty insured to the underwriters, in the case of a total loA^' So, 
an agent to insure has, if the policy remains in his hands, an in- 
^dental authority to receive payment of losses thereon.^ So, an 
ageat, employed to subscribe a policy for the principal, has an 
implied authority to adjust the loss upon the same policy ; and 
to receive payment in money; but not to receive payment in any 
other manner.® So, an agent authorized to buy a cargo for his 
principal, if no other means or funds are provided, Jias an inci- 
dental authority to give notes, or draw and negotiate bills on his 
principal for the amount.^ 

§ 103 a. In like manner, wherever a payment, if made by or 
l|$ an agent, would be a good payment, and bind the principal 
as being within ^the scope of the employment of. the agent, or 
otherwise authorized by the principal, there a tender of payment? 
by or to an agent will in like manner be deemed a good tender 
to or by the principal, and bind the parties accordingly.® 

§ 104. In the next place, as to the cases of incidental author- 
ity, *a3 a mere inference of fact from the peculiar circumstances 
of the case. Thus, if a merchant has been in the habit of allow- 
ing particular clerks in his counting-house to sign and indorse 
notes on his account, this will furnish an inference, that it is in- 
cidental to their authority as such clerks, although not otherwise 
,jioperly pertaining to their duties.® |^o, if an agent takes a bond 


^ Chesapoake Insur. Co. v. Stark, 6 Cranch, 2G8, 272; 1 Emerig. Assur. cli. 5, 
§ 4, pp. 141, 142 ; Ante, § 58. 

2 Boubfit‘ld V. Croswell, 2 Camp. R. 545; Ante, § 58 , Po^t, § 191. , < 

3 llicbardson v. Anderson, 1 Camp. R. 43 n. ; Todd v, Reed, 4 Barn. & Aid. 
210; Ante, § 58. The case an insurance broker illustrates the general prin- 
ciple in a \ery clear manner. He has acquired, by usage, a known authority to 
adjust the Joss, and receive payment thereof. But his authority to receive pay- 
ment is, by the same usage, restricted to recovering payment in money ; and he 
cannot icc'cive it so as to bind bis principal in any other manner. Faloy on 
Agency, by Llo>d, 278, 281-285; Todd w. Reid, 4 Bara. & Aid. 210; Russell w. 
Bangley, 4 B. & Aid. 395; Bartlett v, Feutland, 10 B. & Cresarw. 760; Scott v. 
Irving, 1 B. & Adolph. 605 ; Campbell v. Hassell, 1 Stark. R. 233 ; Ante, § 58. 

4 Purrotin v. Cucullu, 6 Louis. R. 587; Atite, §§ 58, 59. 

6 Smith on Merc. Law, pp. 124, 125, (3d edit. ji 1843; Moffat v. FarsoA, 5 
Taunt. R. 807 ; Goodland v. Blewith, 1 Camp. R. 477 ; Kirton o. Braithwaite, 1‘ 
Mees. & Weis. 810 ; Post, § 418. 

fipaleyon Agency, by Lloyd, 161-169, (3d edit.); Id. 198, 211; Dyer v. 
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for hk principal, and is allpwo^ to retain 
presumed, that he possesses an mcidental authoiity to rec^ivoiy, 
the money which* is due on it ; [but this ceases whenever itoW 
bond is witlidrawn.^] And, generally, the possession of a neg^ 
tiable instrument is deemed ipufficient primd facie evidence of 
the title of the possessor to receive payment of it.* 

§ 105. In the next place, as to cases where the question of 
incidental authority is a mixed question of law and fact. This 
most- comrponly arises where the point turns upon the consid- 
eration, whether the agent is a general or a special agent ; or 
whether, if a general agent, his special instructions are known to 
the other party. In each of these cases, the ultimate deitnsion 
must rest, partly upon principles of law, and partly upon facts, 
limiting or controlling the application of those principles. Thus, 
if a person be a general agent, his acts, as such, will bind his 
principal, although he may have received private instructions 
narrowing or withdrawing his authority.® But, if those instruc- 
tions are known to the other party, dealing with him, then those 
instructions become, as to such person, the sole guide and au- 
thority, by which to measure the extent of the rights and duties 
of the agent.* 

§ 106. But, by far the largest portion of incidental powers is 
deduced from the particular business, employment, or character 
of the agents themselves, ipj^hatever acts are usually done by 
such classes of agents ; whatever rights are usu Ay exercised by , 
them ; and' whatever duties are usually attached to them ; all 
such acts, rights, and dutie*^ are deemed to be incidents of the 
authority confided to them in their particular business, cmploy- 



Pearson, 3 B. & Cressw. 38, 42 ; Whitehead v. Tuqk^tt, 15 East, 409, 410 ; Thor- 
old V. Smith, 11 Mod. 11. 87, 88 ; 3 Chitty on Chmm. U Manuf. 190, 200 , Smith 
on Merc. Law, pp 124, 125, (3d edit. 1843) ; Ante, §§ 59, 92 ; Smith v East India 
Co. 16 Simons, R. 76. 

1 Whitelocke o. Waltham, 1 Salk. 157; Paley on Agency, by Llo>d, 274, 275. 
See The Rivei Clyde Trustees v, Duncan, 25 Eng. Law & E(|. R. 1 9 ; Williams 
V. Walker, 2 bandford, Ch. R. 225. 

* Owen w. Harrow, 4 Bos. A Pull. 101 ; Hatfield v. Reynolds, 34 Barbour, 1112^ 
Anon. 12^Mod. 564 ; Paley on Agency, by Lloyd, 276 ; 3 Chitty on Comm. & 
Smnf 207, 208. 

• 8 Ante, § 73 ; Post, §§ 127, 128, 443. 

§ 73 ; 2 Kent, Comm. Lect 41, pp. 620, 621, (4th edit ) 3 Chitty 
& Manaf yfd*200; Paley on Agency, by Lloyd, 169, 211, (3d edit.). 
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m^P or mgl^cter.^ These, indeed, are in some cases so well 
%n^wn and ^ well defined in the comnAon negotiations of com- 
^imerce, aiid by the frequent recognitions of courts of justice, as 
.fe) become matters of legal intendment and inference, and not to 
be open for inquiry or controversy. In other cases, indeed, they 
may be fairly open, as matters of fact, to be established by suit- 
able proofs.® Thus, for example, the general incidental author- 
ities, rights, and duties of auctioneers, of brokers, of factors, of 
cashiers of banks, of masters of ships, and of partners, are in 
general so well known and defined, as to be propounded as mat- 
ters of law, not open to be discussed before a jury. Perhaps it 
mayMiot be without use, even at the hazard of some repetition, 
to state some of the incidental powers of these classes of agents, 
which have been familiarly recognized in courts of justice, as 
they will, at the same time, suggest, some of the correspondent 
limitations upon these powers, and show their proper extent and 
determination. 

§ 107. And, first, as to Auctioneers. We have already had 
occasion to consider the nature and character of this class of 
age;its, and td refer to the fact, that for some purposes, an auc- 
tioneer is deemed the agent of both parties.® Thus, he has an 
incidental authority, virtuie officii^ to bind both the seller and 
•the purchaser, by his memorandum of the sale and purchase.^ 
He has also an incidental autho|][ty to sue the purchaser in 
his. own name> as being in some sort, not merely an agent, 
blit a contracting party.® He has also a right to prescribe 
the rules of bidding, and the terms of sale.® And his verbal 
declarations at the sale, at least where they do not contra- 
dict the written particulars of the sale, are admissible against 


1 Pothier on Obligations, by Evans, n. 454-456 ; 1 Domat, U. 1, tit. 16, § 3, 
art. 1-3. 

® 3 Chitty on Comm, and Manuf. 20 ; Paley on Agency, by Lloyd, 281-285. 

® Ante, § 27 ; 3 Chitty on Comm, and Manuf. 281. 

^ Ante, § 27; Williams v. Millington, 1 H. Bl. 85; 3 Chitty on Comm, and 
Manuf. 292. 

^ Ante, § 27^ Williams u. Millington, 1 H. Bl. 81, 84, 85; 3 Chitty on Comm, 
and Manuf. 210; Robinson v. Rutter, 30 Eng. Law & Eq. R. 401 ; 4 JH. & 
Bl. 954; Paley on Agency, by Lloyd, 862, (Sd^edit.); Atkyns v. Amber, 2 
Esp. R. 493; Post, § 397. 

® Paley on Agency, by Lloyd, 257 ; 1 Livorm. on Agency, 77, (edit 1818.) 
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the principal and binding on hfm, as aii incident to Iris author- 
ity to selL^ 

§ 108. On the other band, an auctioneer is deemed the agent 
of the seller at the sale only ; and, therefore, after the sale is 
made, he has no incidental authority to deal with the purchaser 
as to the terms, upon which a title is to be made, without some 
special authority for that purpose.^ He cannot delegate his au- 
thority to another person ; not even to his own clerk.® He can- 
not sell on credit ; ^ neither can he sell at private sale.® 

$ 109. Secondly, as to Brokers. These, as we have seen, 
have an incidental authority to sign the contract for, and as the 
agent of, both parties.® A broker employed to effect a policy, 
has an incidental authority to adjust losses upon it ; and, if em- 
ployed to settle losses, he has authority to refer a disputed loss 
to arbitration." A broker, employed to buy or sell without limi- 


1 See Paley on Agcnr*}, by Llojd, 257, (3(1 edit), Gunnis v Exbart, 1 H. 
B1 289 , Howard v Braitbwaite, 1 Ve» & B 209, 210 , Powell v Edmunds, 
12 East, R 6, Ogilvie t; Foljambie, 3 Mtnv R 53 Whether an auctioneer 
has, vi7 lute officii, a right to warrant the goods, does not seem to be perfectly 
clear ujion the authorities In the case of The Monte Allegre, 9 Wheat R 
645, 647, it was laid down, that sales at auction in the usual mode aie never 
understood to be ac( ompanied by a warrant) And it was added, that auc- 
tioneers are special agents, and have only authority to sell, and not to wan ant, 
unless specially instructed s^ to do ilu authonties, cited in support of the 
text, sc( m to incuh ate a more modified doctrine But in cases of judicial sales 
by marshals, and other public ofliccrs, they hav^ no authority to wairant The 
Monte Allegre, 9 Wheat R 6^4 to 646 , Port v The United States, 1 De\ R. 
Court of Claims , Puckett v. United States, Id , Yates v. Bond, 2 McCord, 382 , 
Bashore i Whisler, 3 Watts 490 

2 Seton V Slade, 7 Ves 276 , Paley on Agency, by Lloyd, 208 

3 Ante §§ 13, 29 , Coles v Frecothick, 9 Yes 234 

4 3 Chitty on Comm and Manuf 218, and cases there cited See ante, § 60 

6 Ante, § 27 Whether an auctioneer has authority to receive the wkole 
purchase-money on a sale df real estate, or only the deposit, may admit of some 
question It was said, in argument by counsel, in Mynn v Joliffe, 1 Mood & 
Rob 326, that he had only a right to receive the deposit And it was held by 
Littledale, J., in the same case generally, that “an agent employed to sell [an 
estate] has no authonty, as such, to receive payment ” See, as to sale of per- 
sonal chattels, Capel v. Thornton, 3 Carr & Payne, 352, and ant^§§ 27, 102. 

6 4nte, § 28 to 32, Paley on Agency, by Lloyd, 314, 315, and note. See, as 
to power of brokers to bind both parties, Greaves o. Legg, 84 Eng. Law & Eq. 
B. 469 ; 2 Hurl. & Norm. 210. 

7 Ante, § 58 , Richardson v. Anderson, 1 Camp. R 48, note ; Goodson v 
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tation of price, has the*incidental authority to bind his princi* 
pal by any price, at which he honestly buys or sells.^ So, a 
broker, authorized to sell goods without any express restriction 
as to the mode, may sell the same by sample or with warranty.*^ 
Ordinarily, he cannot make the contract in his own name ; but 
ought to do it in the jiame of the principal.^ There are excep- 
tions, however, by the usages of trade, as in cases of policies 
of insurance, which are usually made in the name of the policy 
broker, and he may then sue thereon.'^ So, he cannot buy or 
sell on credit, except in cases justified by the usages of trade.® 
So, a broker has ordinarily no authority viriute officii^ to re- 
ceive payment for property sold by him ; and, if payment is 
made to him by the purchaser, it is at his own risk, unless 
from other circumstances the authority can be inferred.^ “A 
broker al&o has no power to delegate his own authority to an- 
other person.^ 

§ 110. Thirdly, as to Factors. Factors, as we have seen, 
may sell in their own name the gu(ids of their principal; and 

Brooks, 4 Camp. R. 168 ; Palcy oi. Afjeucy, In Lloyd, 191, 192, 281 ; I Emeri- 
gon,*ch. 5, § 4, j). 141, edit. Boiilay Paty. 

1 Paley on Agency, by Lloyd, 208, 209 ; East India Go. v. Hensley, 1 Esp. 

K. n 1 . 

8 Andrews v. Kneeland, 6 Cowen, R. 354 ; The Monte Allegre, 9 Wheat. 643, 
644.’ 

3 1 Domat, B. 1, tit. 1 7, § 1, art. 1 ;* Ante,.§§ 28 to 32. 

4 Paley on Agency, by Lloyd, 362; 3 Chitty on Comm, and Manuf. 210;’ 
Baring v. Corrie, 2 Barn. & Aid. 137 ; Post, §§ 161, 272, 894. 

5 Ante, § GO; Paley on Agency, by Lloyd, 212 ; Henderson v. Barn^well, 1 
Y&Jcrv.387. 

6 Paley on Agency, by Lloyd, 279, 280; Baring e. Corrie, 2 B. &. Aid. 137; 
Campbell r. Hassell, 1 Stark. R. 238. [The contrary was held in Higgins v. 
Morse, 6 Bos^ortli, 344.] Insurance brokers are considered as liavinn, by. 
usage, an aiitliority to adjust losses, and to receive payment of them. Ante, §§ 
58r, 108; Paley on Agency, by Lloyd, 281 to 285; Id. 291 ; Todd r. Reid, 4 
B. & Aid. 210 ; Scott v. Irving, 1 B. & Adolph. 605 ; Boiisfield v, Creswell, 2 
Camp. R. 545 ; 1 Liverm. on Agency, ch. 8, § 2, p. 356, (edit 1818) ; Richard- 
son V. Anderson, 1 Camp. R. 43, note ; 1 Emerigon, ch. 5, § 4. But then, they 
are restricted to the receiving of money in payment ; and are not at liberty to 
receive payment in any other manner, unlebs, indeed, there is a clear usage of 
tingle governing the case. Ante, §§ 98, 108, and note;^ Post, §§ 181,413,430; 
Paley on Agency, 281 to 285; Todd v, Reid, uti supra; Russell t. Bangley, 
Barn. & Aid. 395 ; Bartlett v. Pentland, 10 B. & Cressw. 760. 

7 Ante, §§ IS, 29. 
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they may buy goods in the like 'tb^ifaer for their principal ; and 
in each^case the principal will be bound by their acts, in the 
same way and to the same extent, as if his own name were 
nsed.^ They have also an incidental authority to sell on credit, 
where. the usage of trade justifies it.® So, factors, employed 
to ship goods, as well as to buy goods for their prmcipal, have 
an incidental authority to bind the latter to the payment of the 
freight.® And where they have a general authority to buy, or 
to sell, they are treated as general agents, and their acts bind 
their principal, even though they have violated their private ahd 
secret instructions.^ [Factors, however, like other agent'-, are 
bound to obey the directipns of their employer, or they are re- 
sponsible.®] Bui factors cannot ordinarily delegate their author- 
ity to other persons.® 

§ 111. Factors have also a special property in the goods 
consigned to them ; and for many, if not for most purposes, 
(except as between themselves and their principal,) they are 
treated as the owners of the goods.^ We have seen, tliat con- 
signees for sale, such as commission merchants, are Iruly de- 
scribed as factors.® The question has often been discussed, 
whether factors, or consignees for sale have an implied autlior- 
ity to insure for their principal ; for there cannot be a doubt, 
that they may insure upon their own account to the extent of 
their own interest. The general doctrine now established is, 


1 Ante, § 34 ; Pdley on Agency, by Lloyd, 20f . 

2 Ante, 5} GO , Post, 209, 226 ; 1 Doinat, B. 1, tit. 16, § 3, art 1,2; Byrne v. 
Schwing, 6 B. Monroe, 199; Gicely v. Baitlett, 1 Greenl. K. 172; Forestier r. 
Bordman, 1 Story, 11 43. 

3 Ante, § 98, Pale\ on Agency, by Lloyd, 241. 

4 Pale} on Agenc}, b} Lloyd, 206, 207; 3 Chitty on Comm, and Manuf. 198, 
199 , 2 Kent, Comm Lect. 41, pp. 019,620, (4th edit.) But see l)d} r. Crawford, 
13 Georgia, 508. 

® Evans o Hoot, 3 Seld. 186; Day w. Crawford, 13 Georgia, 508. 

6 Ante, 13, 14. 

7 Ante, §§ 34 102, note. The question as to the precise time when the prop- 
erty may be^id to vest in a factor, who h consignee under liabilities in advance, 
properly falls under the Law of Shipping, and especially under that bianeh oi it 
which respi^cts the right of stoppage in,transi/ti. See Abbott on Shipp, p. 8, ch# 
9, §4 to 25; Holbrook. V. Wight, 24 Wend. li. 169; Hall v. Smith, 1 BoB.#r 

Pull. m. 

s^Ante* ^ 38, 34 ; 3 Chitty on Comm, and Manuf. 204, 206 ; Martini v. Coles, 
1 M. & Selw. 140^47. * 
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that they may insure both for themsdres and for their princi- 
pal^ But they are not positively bound to insure, unless they 
have received orders to insure, or promise to insure, or the usage 
of trade, or the habit of dealing between them and their prin- 
cipals, raises an implied obligation to insure.^ They may in-’ 
sure in their own names, or in the name and for the bc*nefit of^ 
their principal If they insure in their own name only, they 
may, in case of loss, recover the whole amoupt of the value of 
the property insured from the underwriters, and the surplus be- 
yohd their own iiitrtest, will be a resulting trust for the b(*nefit 
of their principals.® Whether, if they are mere naked consignees, 
to take possesbion of the goods only, without a power to sell, 
they have a right to insure for themselves, or for their principal, 
is perhaps more questionable ; but the point has not as yet be- 
come the subject of direct adjudication.^ 

§ 112. It is to this eonbideration, that factors are to be treated 
as special owners of the property consigned to them, that we 
may refer many of I4ie rights and powers attributed to them. 
They may sue in their own names for the prices of goods sold 
by them for their principal ; and they are alco liable to be sued 
for goods bought by them for their principal; and of course they 
have a right in their own names to receive pa;ymentb, to give re- 


t Waters v. Monarch Life & Fire Ins. Co. 84 En*; Law \ Etj. R. 110 , 5 
^Ellis & Black b. 870. # 

® Paley on Ajiency, by Lloyd, 18-20; Id. 107, 108; Post, g 190; Smith r. 
Lascidles, 2 T. R. 189 ; Craiifoid r. Hunter, 8 T. H. 13 ; French v, BAtkhou^e, 
5 Burr. K. 2727 ; 1 Lbcrm. on Afjeiic}, ch 8, 1, pp. 325, 320 (edit. Ihl8); 

Morris v. Suiiimcil, 1 CundCs Marshall on Ins. 301 a, note; Randolph f Ware, 

5 Craneb, R. 503; S. C. 2 Wash.; Columbian Ins. Co. v. Lawremc. 2 Peters, 
K. 49. 

3 Ibid ; Post, g;? 1 274, 894. 

* Pale) on Agemy, by Llo^d, 207, 208; Wolfe r. Ilorncastle, 1 Bos. Oc Pull. 
823 ; Lucena v, Crawford, 3 Bos». & Pull. 98 ; Luceua v. Crawford. 6 Bos. 6: 
Pull. 324, per Lord Eldon ; Cornwall v. Wilson, 1 Ves. 509 ; De Forest r. Fulton 
Ins. Co. 1 Hall, R. 84, 106, 107, 134, 135. This whole subject undeihnFent much 
examination in the case of Lucena r. Crawford, 3 jIos. & Pull 75 ; S. C. 5 Bos. 

6 Pull. 269. But the most ample and satisfactory lisimssion of it is :o In found 
inihe very elaborate opinions delivered by Mr. Ch. Justice Jones, and Mr. Jus- 
tice Oakley, in the Superior Court of New York, in De Forest ». The Fulton 
Ins. Co. 1 Hall, R. 84, 100 to 186. 

® See White t». Chouteau, 10 Barb. 202. 
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^pts for|)ayment 6 , and to discliarge the debtors from their dft* 
cial transactions^ at least, unless notice i 8 given to the contritfy 
by their principal.^ The circumstance, that factors are acting 
under a del credere commission, does not seem to make any dif- 
ference as to the validity or extent of their authority,® 

0 § 113. On the other hand, factors have no incidental authority 

to barter the goods, of theift principal,^ or to pledge such goods 
for advances made to them on their own account, or for debts 
due by tiiem^clvcs ; ® although they may certainly pledge them 


1 Drinkwater v. Goodwin, Cowp. R. 264 ; Johnson v. Usborne, 11 Adolph. & 
Ell. 549 ; Pobt, § 400. 

2 Pdley on Agcncj, by Lloyd, 278, 285, 286 ; Post, §§ 401, 401 a. 

3 Paley on Agency, b} Lloyd, 285, 286 ; Moiris v. Cleasby, 4 M. &. Sclw. 566, 
574, 575 ; Ante, § 38, and note ; Thompson v. Perkins, 3 Mason, R. 232 , 2 Kent, 
Comm. Led. 41, p 624, (4th edit.) , 2 btair, Insiit. by Brodie, ^121, 922, note; 
Post, § 215 ; Graham v. Ackro>d, 19 Eng. Law & Eq R. 659 ; 10 Hare, 192. 

4 Ante, § 78; Gueinero v. Peile, 3 Barn. & Aid. 616 ; 2 Kent, Comm. Led. 
41, pp. 625-628, (4th edit ) 

5 Pale> on Agenc}, b> Llo^d, 213-232; Post, § 389; 3 Chitty on Comm, 
and Manuf. 204, 205, Rodrigue/ v. Heireinan, 5 Johns. Ch. R^429 . Benti} v, 
Rhodes, 18 Misso. 14 7; Kelly o. Smith, 1 BUtcht. 290; 2 Kent, Comm. Led. 
41, pp. 625-627, (4th edit) ; 1 Bell, Comm. B. 3, Pt. 1, ch. 4, art. 412, pp. 388- 
394, (4th edit.) ; Id. pj) 485-488, (5tli edit) , Boyson v. Coles, 6 M. \ belw. 14 ; 
Evanb V, Potter, 2 Gdllison, R. 13, 14; Van Amringe v. Peabody, 1 Mason, Bft 
440. The 2 >oint, whether a f'dctor has an duthoiity to pledge the goods of his 
piiiicipdl, as has been already stated, (ante, § 78, note,) has undergone a good 
deal of discussion, and no small degree of doubt has been entertained upon it, 
until a recent period. The doctrine is now fully established in England, that^ 
he cannot pledge, although some of the Judges have lamented the establishment 
of it. The same doctrine seems now generally established in America. (Rod- 
riguez V. Hefferman, 5 Johns. Ch. R. 429 ; 2 Kent, Comm*. Lett. 41, pp. 625, 626f 
4th edit. ; Story on Hailm. §§ 325, 826.) In Scotland, as Mr. Bell informs us, 
(1 Bell, Comm. ait. 412, p. 3ji8, 4th edit.; Id. pp. 485—488, 5th edit.) the 
doctrine is diiectl^ the other way. I’he English doctrine is apparently tounded 
upon the lule of the civil law, — Kemo plus juris in alium transfeiic potest, quam 
ipse haberct. (Big. Lib. 50, tit. 1 7, 1. 64.) In the civil law, this rule was directly^ 
applied to the ( ase of pledges. Juie pignoris teneri non posse, nisi (j[Uic obligan- 
tis m bonis fuermt ; ct per alium rem alienam invito dominio pignori obligan non 
posse, certissimum est (Cod. Lib. 8, tit. 16, 1. 6.) The same rule has been gen« 
erally applied in the law of the continental nations of Europe, as for example, 
in Franc6, Holland, and Italy, and also in Scotland. Still, it is but a gene& 
rule ; and therefore not absolutely superseding other considerations, growing out 
of the character of the parties, and the nature of the particular authority con- 
ferred upon the |iarty who is in possession of the property. The question is 
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iCdt advances lawfully made on^ account of their principal, or for 
advances made to thdmselves, to the extent of their own lien on 
thagoods.^ So* factors may pledge the goods of their principal 
for the payment of the duties and other charges due thereon ; 
and, indeed, for any other charges and jiurposes, which arc al- 
lowed or justified by the usages of trade.* [If a factor pledges 

not, in many cas^s, wln^ther a party can transfer that to another, which be does 
not ip reality possess and own ; but whethci a parti , O'-tk nstbly clothed with the 
ownership of propert) bj the real owner, and thus acquiring an aj)parcnt au- 
thoriti to dispose of the whole interest, ma} not dispose of an interest in such 
property, less than the whole, lo another innoc^ent paity. If one of tuo iiino- 
reiit persons iiiu^t siilfer by the wrongful act of a third person, it is cciUiinly 
most cunfuiuiable to equit} and sound principles, that he should suller, who has 
enabled such third jierson to hold himself out as competent to do the act. The 
very circumstance, that in England, the Pailiamont has iiiteileretl, and, !>} an 
express statute, (6 George 4, ch. 94,) amendator\ of a prior act on the same 
subject, (4 George 4, cli h.*!,) ciidblcd factors and others, not o^Mlcrs, to jilcdge 
goods for advances made to them, as well as for preexisting debts, demonstialLs 
the iiiconveiiienccM of the old rule; and*the imjiortancc of relaxing it in com- 
mercial transactions. This statute, and the consti uctions put upon it, are given 
at large in Paley on Ajreiicy, by Llojd, pp. 21^-233, and Appemdix, No 1, pp. 
403-407. An^ditional statute on the same sul)jc*ct has since been ])asscd. (5th 
& 6tli Victoria, ch. 39.) See Smith on Merc. Law, pp. 112-122 ; Id. Appendix, 

> lii. ; I<1. eexvi., (Sd edit 1843 ) Mr. Bell, in his Coiiiment€*iries (1 Bell, Comm. B. 
3, Pt. 1, ch. 4, § 4, art. 412, pp. 8^5-39 4, (4tli edit ) ; Id pp. 405-488, (ath edit ) 
has given his own \iews in favor of the doctiine that the factor has a right to 
pledge, with great clearness ; and has also oxjiounded, in liis text «!nd notes, the 
present state of the law on this point among the continental nations of Europe. 
See also Paley cjn Agenev, hy Lloyd, 220, 221, note (3); Dan. & LlojcVs Mer- 
cantile Cases, 29, note to Blaiulv e. Allen; Storv on Bailm. §§ 324, 320, 327 ; 

' vans r. Potter, 2 Gellison, R 14 ; 3 Kent, Comm. Lect 41, pp. b25~028, (ilh 
edit.) ; Williams v. Barton, 3 Biiigli. R. 139 ; Quoiroz v. Trueman, 3 B. \ Cressw. 
842 ; Laus&att o. Lippincott, 6 Serg. & R. 386. 

^ 1 Bell, Comm. B. 8, Pt. 1, ch. I, art. 412, pp. 391, 392, (1th edit.) ; Td. pp. 
888-389, (5th edit.) ; Pultnoy r. Keymer, 3 Esp. R. 182 ; Urc^uhart v, Mclver, 
4 John. R. 103 ; MeCombie v. Davis, 7 East, R. 5; Paley on Agency, by Lloyd, 
165, 217, (3d edit.); 2 Kent, Comm. Lect, 41, pp. 625-628, (3d e<lit.) See 
Mann r. Shidnor, 2 East, R. 523, 529 ; Solly r. Rathbone, 2 M. A Selw. 298 ; 
Story on Bailm. §§ 825-327. Some of the American States, and particulaily 
Bhodc lalaHid, New York, and Pennsylvania, havt in substance, by positive enact- 
ments, adopted the statute of 6 Geo. 4, cfi. 94, on the subject of factors. 2 Kent, 
Cymm. Lect. 41, p. 628, note (a,) (4th edit.) 

^Evans w. Potter, 2 Gflilis. R. 13. See 2 Kent, Comm. Lect. 41, pp. 627, 028 , 
(4th edit.) } Paley on Agency, by Lloyd, p. 217 ; Pultney r. Keymer, 3 Esp R. 
182 j Laussatt v. Lippincott, 6 Serg. & R. 886. This I conceive to be the true 



116 


AQmCY. 


[oh. VI.' 

goods of his principal without autborityi he does not thereby 
lose his power to sell thetn ; and a bond fide purchaser may main-* 
tain an action against the pledgee therefor.^] 

§ 114. Fourthly, as to Cashiers of Banks. It may be stated/ 
as a general proposition, that the officers of a bank are held out 
to the public, as having authority to act according to the general 
usage, practice, and course of business of such institutions, and 
that their acts, within the scope of such usage, .practice, and 
course of business, bind the bank in favor of third persons, havr 
ing no knowledge to the contrary.^ The cashier of a bank is 


doctrine, notwithstanding the language iiscd in some of the authorities. The 
case of Pultney y. Keyiiier, 3 E<*p. R. 182, ina} he deemed overruled by the lat- 
ter cases, and especially by the ca^es of Shiplc} v. Kymer, 1 M. & Selw. 484 ; Solly 
V. Rathbone, 2 M. & Selw. 298; Coikran y. Trlam, 2 M. & Selw. 301 ; Martini v. 
Coles, 1 M. & Selw. 140, and Boyson y. Coles, 6 M. & Selw. 14, as to the point 
of advances made to an agent on his own account. See also Daubigny v. Du\a1, 
6 T. R. 604 ; Queiroz r. Freeman, 3 B. & Cres'.w. 312 ; Mark y. Bowers, 16 Mar- 
tin, R. 95. In Martini c. Coles, 1 M. &. Selw. 140, Lord Ellenborougli and Mr. 
Justice Le Blanc r(<cognize(l the right to pledge for ad\anccb and charges on ac- 
count of the principal. The cases of Solly y. Rathbone, 2 M. & Selw. 298, and 
Cockran y. Irlam, 2 M. & Selw. 301, note, do, it must be admitted, seem to over- 
turn the authority of Pultnyey v. Keymei, 3 Esp. R. 182, as to the point of ad- 
vances and charg(*s made on account of the principal. But in each of those 
cases, there was this ingredient, that it v^as not the case of a mere pledge for ad- 
vances and charges on account of the priiu ipal, hut a delegatipn also of authority 
to the pledgee, as sub-agent or co-agent, to sell the good*', which was held to be 
tortious ; as an agent could not delegate his authority. Pro ianto, no doubt, the 
authority was 'void. But why should the pledge be held void, as to advances 
and charges made for the principal V The giH)uiid seems to liavc been, (whether 
it be satisfactory or not,) that the sale by the pledgee as eo-agent or sul)-agent, 
made the whole proceeding tortious ah initio. That doetriue would not ajiply 
to a mere pledge for advances and charges requirt*d to be made for the prin- 
cipal, where the original agent still i^tained his general authority, This 
whole subject is very accurately atjd clearly discussed, and the results stated, 
in Mr. Chancellor Kent’s learned Commentaries. 2 Kent, Comm. Lect. 41, pp. 
625-628, (4th edit.) What circumstances will or will not amount to an implied 
aathority to an agent, from whom advances arc asked, to make a pledge for such 
advances, is a mattei upon whh*h the authorities leave much doubt ; and cs^Ki- 
cially the cases of Graham r. Duster, 2 Stark. R. 21, and Quieroz v. Freeman, 3 
B. & Cressw. 342 ; and Laussatt v, Lippincott, 6 Serg. & R. 386 ; Kewbold v* 
Wright, 4 Bawle, B. 195. ^ 

I Nowell V, Pratt 5 Cush. 111. 

9 Miopr V. Mechanics* Bank of Alestandria, 1 Peters, R. 46, 70 ; Fleckner v 
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usually intru<«ted with all the funds of the bank, in cash, notes, 
bills, and other choses in aOtion, to be used from time to time 
for .the ordinary and extraordinary exigencies of the batik. He 

accustomed to receive directly, or through the subordinate 
oflicers, all moneys and notes of the bank ; to deliver up all 
diseounted notes, and other securities and property, when pay- 
ment of lh(' dues for which they §ire given have been made; 
and to draw checks from time 1o time for money, wherever the 
bank has deposits and peeuiiiary funds. In ^liort, he is consid- 
ered as the executive officci, through whom and by whom the 
whole moneyed tnmsaclions of the b ink, in pa}ing or reeening 
debts, .uid disehaiging or tran‘^feIrlng s(*( unties, are to be ( on- 
ducted. It docs not seem, theiclc»re, too iiiiuh to infer, in the 
absence of all jiositive and known rcstiietions, that he poshCa^-es 
the incidental luthority, and, index'd, tlrat it i"- his dnt\ to apply 
the negotiable fuilds, as well as the monejed capital ol the bank, 
to discharge its debts and obligations^ IIliici*, it see ms to be 
a natuial conclusion, that, jftimd fufHy the ca-shier of a bank 
pobbcsbCb the incidental authority to indoi'>e the iiegoti ible 
becuritu‘b held by the bank, m order to '^upply the wantb and 
to promote the interests of the bank ; and any restriction upon 
biich authority must be established by c*ompetc‘nt proofs, and 
Will not be presumed to cxjst.^ So, al&o, he pc)s?se&se& authority 
to draw checks upon other banks, upon the deposits therein of 
Mie funds of his own bank. And whether a particular check is 
drawn by him in his olhcial or in his pii\ate capacity, does not 
depc'iid iiecessaiily upon the form or face ot the check, but, m 
case of doubt, the inatlcr is open to explanation by parol evi*» 
dencc.® 

§ 115. But the cadiicr of a bank possesses no incidental 
authority to make any ch'claration*-, binding upon the I ank, in 
matters not within the scope of his ordinary duties. Thus, for 

Bank of U. btalea, 3 U licsit 11 360, 361 , Frankfort Bank t?. Johnson, 24 Maine, 
11 490 

1 Fleckner v. Bank ot the United States, 8 heat. R 360, 361. 

^ Wild V, Bank of Pashamaciuodd) , 3 Mason, R. ^Oo See also Folgei i . Cha^e, 
18 Tick. 63; Spear v. Ladd, 11 Mass 11 94, Noithamptoii Bank v Paxsoii, 11 
Mass. ii. 288 ; Corser v, Paul, 41 N. 11. R. 24, Fa} i. Noble, 12 Cush, 1, LUiot 
V, Abbott, 12 N. H. R. 549. 

® Mechanics* Bank of Alexandna v. Bank of Columbia, 5 Wheat R. 326, 337. 
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example, he has no authority to bind the bank upon a note 
* being offered for discount, by his declaration to a person who 
is about to become an indorser, that he will incur no risk and 
no responsibility by becoming an indorser upon such discount.^ 
So, if a cashier of a bank should promise to pay a debt which 
the corporation did not owe, and was not liable to pay, or if he 
should admit forged bills of the bank to be genuine, the bank 
would not be bound by such promise or admission, unless it had 
authorized or adopted the act.^ But, if the cashier of a bank 
\ should pay to a bond fide holder a forged check drawn upon the 
bank, the payment could not be recalled, hut would be oblig- 
atory ; for it is within the duty of the cashier to answei drafts 
drawn on the bank ; and the bank intrusts him with an implied 
authority to decide upon the genuineness of the handwriting of 
the drawer of the check, when presented for payment.^ The 
same rule will apply to the payment of forged bank bills of a 
bank, by the cashier, upon presentment by a bond fide bolder. 
The payment cannot be recalled ; for the cashier is bound to 
know the genuine paper of the bank.^ It may, however, be 
generally stated, that the cashier ol a bank cannot, by his acts, 
bind the bank, unless in cases within the scope of his authority/' 
[For this reason his declarations as to past transactions, as the 
‘payment of a note, have been said not to bind a bank.^] 

§ 116. Fifthly, as to Masters of Ships. The master of a ship 
has various incidental powers, resulting from his official capacity, 
which have been long recognized in the maritime law, and are 
not now open to judicial controversy. Thus, for example, he 
has an incidental authority to make all contracts belonging to 
the ordinary emjiloyment o*f the ship ; as, for example, to let the 


^ Bank of U. States v. Dimn, 6 Peters, R. 51 ; Bank of Metropolis v, Jones, 8 
Peters, R. 1 2. 

S Salem Bank v. Gloucester Bank, 17 Mass. R. 1 ; Merchants' Bank v. Marine 
Bank, 3 Gill, R. 97. 

3 Levy V, Bank of U. States, 1 Binn R. 27 ; Bank of U. States v. Bank of 
Georgia, 10 Wheat R. 383. 

4 Bank^of U. States ». Bank of Geoi^a, 10 Wheat R. 333 ; Salem Bank v. 
Gloucester Bank, 17 Mass. R. 1, 28. 

Foster n. Essex Bank, 1 7 Mass. R. 479. See also 1 Bell, Comm. p. 480, (5th 
edit) ; Frankfort Bank o Johnson, 24 Maine R. 490. 

^ Frankltn Bank r. Stewart, 87 Maine R. 519. 
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ship on a charter-party, and to take shipments on freight, if such 
is the usual employment of the ship, but not otherwise ; ^ to hire 
seamen for the voyage ; to contract for necessary repairs and 
equipments for the voyage ; ^ and to hypothecate the ship in 
foreign ports for moneys advanced to supply the necessities of 
the ship, if they cannot otherwise be supplied.® In these cases, 

1 PiclCering v. Holt, 6 Orecnl R. 160. 

2 [Provost V. Patchin, 5 Seld. 2.39. A mastorof a steainooat has no authority, 
as such, tp bind the boat or owners b} a promiscory note j^iven to the pilot for 
his serviecs. Gregg r. Robbins, 28 Missouri, 347. See Ilolcroft v. Halbert, 16 
Indiana, 257.] 

3 Ante, § 36 ; Abbott on Shipp P. 2. eh. 2, § 2-10 ; Id. eh. 3, § 1-34, p. 91- 

182, (Amer. edit. 1K2‘>) ; ( Jratitudino, 3 Rob R. 255-27S , 3 Kent, Comm. Leet. 
46, p. 158-164, (4th edit ) ; Ro'^on w Saiidford, 3 Mod II. 321 ; S C. 3 Lev. R. 
258; 1 Shower, 11. 20, 101; lluwy r. Allen, 6 Md'^s 11 163; James t?. Bixby, 
11 Mass. R 31 ; Pickering v. Holt, 6 Greenl. R. 160 ; Ruiiquist v. Ditchell, cited 
in Abbott on Shipp. P. 2, ch. 2, 8 ; S. C. 3 Esp R 64 ; 1 Li\crm. on Agency, 

35, 86 ; Id. 154-196, (edit. 1818) ; I Bell, Comm. § 434, p 413 (4th edit.) ; Id. 
pp. 505, 600, (5th edit.); 1 Domat, B. 1, tit. 16, .b^rt. 3. [If the supplies could 
be obtained on the personal credit of the owner, the master hos no right to pledge 
the ship in addition. Stainbaiik v. Fenning, 1 1 C. B. 51 ; 6 Eng. Law* & Eq. R. 412. 
Jervis, C. J , said : It was conceded during the argument that this was not an in- 
strument of h} pothecation in the usual form, and it \\a.s not conteiideil the master 
liad authority to moi tgage the ship , but it was said tlfat an h) pothecatioii may 
be good without making the repayment of tlic advances depend upon the arrival 
of the ship ; and that, if the lender does choose to take upon himself the risk of 
Jio ship’s return, and will be content not to demand maritime interest, the mas- 
ter may jiledge both the ship and the personal credit of the owner. 

“ TJie cases of The Tartar and The Nelson, upon which the plaintiffs’ coun- 
sel relied, do not support the latrer part of this proposition, for which they were 
ci^ d. here the master professes to hypothecate the ship, and also to pledge 
the credit of liia owners, the Court of Admiralty w'ill reject that part of the in- 
strument which is directed to the latter object, and proceed in rem agtiinst the 
ship ; but the cases cited do not show that the Court of Admiralty will do this 
where tlie instrument is not in other respects in strictness .an hypothecation, 
because in each of those cases the return of the money depended upon the 
completion of the voyage, and the lender took upon himself the risk of the ship’s 
return. 

The ease of Samsun v. Bragginton is, however referred to, and s^lthough the 
report does not explain the grounds of tijc decision, nor very clearly lisclosc the 
circumstances of the ease, yet, as it is cited with approbation in Abbott on Shii)- 
ping, it acipfircs additional authority from the known accuracy and nigh reputa- 
tion of the learned author of that work, and is said to bo an authority in point 
We have been furnished with a copy of the decree, from which the following 
I appear to be the facts of that case : ‘ Bragginton and Pitman were part owners 
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^ and in others of the like nature, he often enters, (as he may well 
do,) into the contracts in his own name ; and he may thds be- 


ef the Dunsley "alley, of which Pitman was master. On her homeward voyage, 
she was disabled and put into Jamaica, where Pitman applied to the plaintiff to 
advance the necessar} funds ibr her repairs, ‘ for the use and on account of him- 
self and Bragginton as owners,' and as a further inducement, engaged with the 
pldintill, as additional security for the repa} ment of the money, to hypothecate 
the ship. The plaintiff lepaired the ship, expended for that purpose £80, and 
at his request, Pitman dref^ upon Braggiiiton for that anioiiiit, and 1i^ way of 
additional scenrit), as master of the ship, according to maritime usage in like 
cases, by deed poll, after taking notice of the d image and advaiue, did, for 
securing the pa} ment of the said moiic} , In pothecatc to the plaintiff tl e ship, with 
the freight and cargo. The ship sailed trom Jamt'iiia, i\as capturei^ and sold. 
Braggiuton and Pitman received the iinurance upon hti loss, but Biauirintoii re- 
fused to accept the bills, and the plaintiff was not paid the amount whuh he had 
ad\anced for the repairs of the ship Upon this statement, the ])laintiff filed his 
bill against Braggiuton and Nuhols, the ripresentatne of i^itman, foi iepa}nicnt 
of the money advanced b} him. Biagginton, his answer, admitted the plain- 
tiff's statement, but submitted that In. was not liable to lepav v\hat Pitman might 
have paid for the repairs, because Pitman was indi btod to him, and suggested 
that bottomry interest had bcLii taken for tin ad\an((>, and that, therefore, 
according to maritime < ustom, the lendci took the ii^k ot the vOvage upon him- 
self. Theie was no pi oof ot tins &ugg(*stion, and the Mastei of the Rolls deerecd 
that the mone} advanced by the plaintiff in re lilting the shij), ouijlit to he estab- 
lished against Braggiuton and Nichols, according to lluii u^juntive interest. It 
is not verj apparent how, upon the bill and answer so framed, the lalidih of the 
hypothecation could come directly in cpu‘siioii The plaintiff did not seek to 
establish his claim by that instrument, because it did not profess to charge the 
owners pcrsonall} with the debt, and the defendant, Braggiuton, lading to prove 
that bottom]} interest had been taken, could not <uld to the dec»d, b} implication, 
a condition that the lepayment of the advances <-liould depend u])on the leturn 
of the ship. Vhe decree seems to have procec»dcd on the ground that joint 
owners were liable for money advanced in a foreign country for necessary re- 
pairs. Whether the master liad properl} jdeilged the ship or not, the ship was 
lost, and the plaintiff was proceeding upon the present liability of the joint 
owners. Ihe reporter states that his Honor took time to consider, and after- 
wards (as ho was informed) determined that the ship was well hypothecated, and 
that tlie jiait-owners were liable. In Abbott on Shipping, the decree against the 
part-owners is stated positively ; but the h arned author adds, cautious)} , ‘ It is 
aaid also, that the ship was thought (nof determined) to be well h} pothocated.’ 
He does,/iot give the full weight of his unqualified sanction to this projiosition ; 
liilid, upon examination, vTe think that this case is not to be consideied aa an 
Mthority concluBive against the more recent decisions to which refercuco has 
made. 

** The deed now in question only professes to give such an interest as can be 
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come personally .liable, as well as his princfpsl, to fulfil the ^ 


enforced in the Admiralty Court. In certain events, A. Gilmour & Co. may 
seize the vessel and cause her to be sold by process out of the admiralty of Eng- 
land, or any other court of vice-admiralty possessing jurisdiction ; and further, 
they are to have all the right, &c., by process of the courts of admiralty or other- 
ivise, which by law are given to the holdeis of bottoiniy bonds. The interest 
which they have in the ship is the right of jiroceeding in the Admiralty Court 
against the ship ; but if, under similar circumstances, the Admiralty Court would 
not act because it has no jurisdi(‘tiun, A. Gilmour & Co. have not an available 
interest. Now, the cases show that, under circumstances like the present, the 
Court of Admiralty would decline to act. In the ease of The Atlas, Lord Stowell 
refused to entertain a suit of bottomry because the advaiue was payable within * 
thirty days .ifler the arrival df the ship, in case of the loss of the ship, then 
fvithin thirty day^ r\pct after the account of such lo'^s should have been received in 
Calcutta or London” Lpon appeal, the deleg<ates deeided that the bond was void 
because there was no sea risk to justify the taking of maritime interest, and so 
it became uniuvessary to determine the ]>rincipal ([uestion ; but upon the argu- 
ment of the (juestion of jurisdiction, llullock. B., obser\ed that the condition de- 
stroyed the ^\lu)le instrument. The more reeeut ca^^e of The Emancipation is an 
express authorit\ upon the same point. There, upon the face of the bond, and 
according to legal inference, the payment of the money advanced did not depend 
upon the safe arrival of the ship, and for that reason the Com I iironoiineetl against 
the bond. Upon these authorities, it is clear that, tf The HartUinl had arrived 
in this country, the ])laintHrsi could not have proceeded against her in the Admi- 
ralty Court; they had, therefore, no interest in the vessel ; they ha\e lost noth- 
ing, and upon this ground the defendant is entitled lo ’succeed. 

“ But without reference to authority we are of opftioii, upon principle, that the 
master has not by an instrument of this nature authority to pledge the ship. By 
the Uoinaii law, and still in those nations which have adopted theVbil law, eveiy 
person who had repaired or fitted out a vessel, or had lent money for those pur- 
} ses, lidd a claim upon the value of the ship, without a formal instrument of 
hypothecation ; but by the law of England no such right can be Acquired except 
by express agreement, and a master can only make such an agreement if he act 
within the scope of his authority. The right to raise money upon bott imry can 
only be justified by necessity. If ibe master in a foreign country wants money 
to repair or victual his vessel, or for other necessaries, he must, in the first in- 
stance, endeavor to raise it upon the credit of the owners. If ho can do so, he 
has no authority to hypothecate the vessel ; but if he cannot otherwise obtain the 
money, then ho may hypothecate the ship, not transferring the property in the 
giving the creditor a privilege or claim upon it, to be carried into effect 
by legal process upon the termination of the voyage. As incident to this transac- 
tion, the lender may, if he think lit, insist upon maritime interest ; but wiiether he 
• do so or not, the advance is made upon the credit of the ship, not upon the credit 
of the owners, and the owners are never personally responsible. There is no trace 
hi our books, with the exceptioti of Samsun v» Bragginton, of any case in which 
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same;^ for h#*is treated, not as ordinary agent, but as, in 
some sort, and to some extent, clothed with the character of a 
special employer or owner of the ship, and representing, not 
merely the absolute owner, {Dominus navis j) * but also the tem- 
porary owner, or charterer for the voyage, (Ezercitor Navis.) ® 
In short, our law treats him, as having a special property in the 
ship, and entitled to the possession of it, and not as having the 
mere charge of it, as a servant. On this account be may bring 
an aclioii of trespass for a violation of that possession; and where 
the freight has been earned under a contrapt to which be is a 
party, or under a bill of lading signed by himself, he may bring 
a suit for the freight due on the delivery of the goods.^ * 

§ 117. The civil law seems to have rfecognized similar rights 


a master has been held to heave autliority to make a valid hypothecation of a 
ship, unles*; the payment of the money borrowed has been made to depend upon 
the arriyal of the ship. There is, ihcioFore, nothing to show that a master has 
authority to hypothecate in an\ other matter. Indeeil, if the money be originally 
advanced upon the eredit of the ownei, and for any cause an hypothecation be 
made, even before the ship leaves the place where the advances were made, the 
bond will be void, and cannot be eiiforeed. The Augusta. Forthise reasons, 
we are of opinion that the master had no authority to make an mstrumiMit like 
that in question, and that by the instrument the lender ]) 0 *)ses*>es no interest in 
the shij). The money advaAeed for repairs was a mere di‘bt irom the owners to 
the lender, and it being admflted that a mere debt irom the owners to the assured 
for repairs and disbursements could not legally be made the subject ot an insur- 
ance, it follow^that the defendant is entitled to judgment.” 

1 Post, §§ 161, 266-268, 294-299, 399. 

8 Ante, § 36 ; Post, §§ 294-297. See Abbott on Shipp. Pt. 2, ch. 2, § 3, note 
(^), (Amer. edit* 1^29) ; Dig. Lib. 14, tit. 1, 1. 1, §§ 1, 2, 15 ; 1 Liverm. on Agency, 
70, 71 ; 2 Liverm. on Agency, 267-269 (edit. 1818.) 

3 1 Liverm. on Agency, 35, 36, (edit 1818) ; Id.. 70, 71 ; Abbott on Shipp. 
Pt. 1, ch. 1, §§ 12, 13, and Story’s note (i) to edit 1829 ; Id. Pt. 2, ch. 2, § 2 ; Valego 
v. Wheeler, Cowp. 11. 143 ; Soares v. Thornton, 7 Taunt. U. 627 ; ^arcardier v, 
Chesapeake Ins. Co. 8 Cranch, 39 ; Taggard v. Loring, 16 Mass. II. 38G ; Des- 
cadillas v. Harris, 8 Greenl. It 298; The Ship Fortitude, 3 Sumner, It 228, 237- 
289 ; 1 Bell, Comm. p. 414, § 484, (4th edit) ; Id. pp. 505, 522, &e., (5th edit.) 
The Exercitor Havis is (as we have already seen) the actual employer tbfe 
particiiliir voyage, whether ho be the absolute owner, or only the hirer of the ship 
for the voyage. Ante, § 30, note ; Post, §§ 294, 295, 816 ; Abbott on Shipp. Pt 2, 
oh. 2, § 8, (Amer. edit 1829). 

0 Shields v. Davis, 6 Taunt 65, 67 ; 8 Chitty on Comm. & Manof. 210. See 
ilfo Williams o. MUlingtoni 1 H. Bl. 81, 84. 



NATURE AND EXTENT OP AUTHORITY. 


123 


CH. VI.] 

and incidental authorities. The very definition of the master of 
the ship in that law indicated the n^iture and limits of liis» rights 
and authority. Magistrum navis accipere debemus^ cvi totius 
navis cura mandata est;^ and this applied equally, whether he^ 
was appointed by, and acted under the general owner, or by and 
under the owner for the voyage. Magistrum autem accipimuSy 
non solumy quern exercitor preeposuity sed et euniy quem magisfer? 
Omnia cnim facta magistri debet prcestarcy qm eum preeposuit; 
aiioquin contrahentes decipientur ; et facUius hoc in magistro quam 
instilore adnnttendupi propter utilitatem.^ Non autem ex omni 
causd Preetor dat in cxercitorem atiiontm; sed ejus rei nomine^ 
cujus ibi prapositus fucrit ; id csiysi in ram rem prcepositus sit ; 
^utputUy si ad onus vehvndum loralum sit; aut aliquas res emcrit 
uiihs naviganti ; vel si quid rejiriendm navis causa contraefum vel 
impensum cst ; vti si quid nautfCy operarum nominCy petent} And 
the^uthority of tins master was also enlarged, according to the 
ordinary employment of the ship. Magistri autem impouuntnr 
locafulis navibusy »%l ad merceSy vet vectotihus conduce ndisyurma^ 
mentisve emendis; sed ctiam si mercibns emendis vel vendtudis 
fuerit pnepositusy etiam hoc nomine obligat Ejxrcitorem? In these 
latter eases, however, the master acts rather as supercargo, or as 
factor, than in his original character as mastcT.*^ 

§ 1 1 8. The authority of the master of the ship over the cargo 
is, under ordinary circumstances, limited to the mere duty of the 
transportation and preservation of it. But he may, under cir- 
cumstances of great er^prgency, acquire a superinduced author- 
ity to dispose of it, from the very nature and necessity of the 
c: 3 c ; and his acts will then become completely binding and 
obligatory upon the owners of the cargo, whether tliy are mere 

^ Dig. Mb. 14 tit. 1 , 1. 1 , § 1 ; Pothier, Pand. Lib. 14, tit. 1 , n. 1 . 

8 Dig. Lib. 14, tit. 1 , L 1 , § 5 ; Potbier, Pand. Lib. 14, tit. 1 , n. 1 ; Ante, § 36 ; 

Pothier on Oblig. u, 448. 

3 Dig. Lib. 14, tit. 1 , 1. 1 , § 5 ; Pothier, Pand. Lib. 14, tit 1 , u. 85 Post, § 128. 

^ Dig. J/ib. 14, tit 1 , 1. 1 , § 7 ; Pothier, Pand. Lib. 14, tit. 1 , n. 7 ; ; Douiat, B. 

1 , tit J 6 , § 3 , art 3 ; Abbott on Shipp. Pt 2 , cL 2 , § 8 , p. 91, note ^^g), (Amer. 
edit 1829). 

» Dig. Lib. 14, tit. 1, 1. 1, § 3 ; Pothier, Pand. Lib. U, tit. 1, n. 7. 

® 1 Livenn. Agency, C», 70, 72 (etlit 1818) ; 1 Bmerig. A»ar. ch. 7, g 5, 
p. 193 i Ahtc, § 36 ; Willlanu v. Perry, 13 Wend. £8 : Freeman v. Bast India Co. 
5 B. & Aid. 617. 
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shippers, or are also owners of the ship. It is true that, in the 
ordinary course of things, Iie.is treated as a mere stranger to the 
cargo, beyond the purposes of safe custody and conveyance, as 
fitbove stated ; yet. In such cases of instant, and unforeseen and 
unprovided for necessity, the character of agent and supercargo 
is forced upon him, not by the immediate act and appointment 
of the owner, but by the general policy of the law.^ Thus, for 
example, in the case of a jettison, becoming necessary in the 
course of a voyage, the master has a right to order any goods to 
be thrown overboard. He may select what articles he may 
please ; he may determine the quantity, and he is limited to no 
proportion. Nay, in cases of extreme necessity, where the lives 
of the crew cannot otherwise be saved, he may throw ihe whole ^ 
cargo overboard.^ So, the master may, in like manner, sacrifice 
a part of the cargo for the ransom of the ship, or bind the ship 
and cargo for the ransom.^ So, if he is driven into a poit of 
necessity, and the cargo is perishable, the master may sell it, as 
he m£\y al&o sell the ship, in a case of urgent^ necessity.® [But 
the sale of the vessel is not within the general authority of the 
master.®] So, he may sell a part of the cargo, or he may hy- 
pothecate the whole cargo and freight, as well as the ship, for re- 
pairs of the ship, to enable her to perform the voyage.^ In cases, 
also, of an abandonment by the owner of the ship or cargo to the 
underwriters, for a total loss during the voyage, the master be- 


1 Ante, §§ 116, 117 ; Post, § 164 ; Ibid. The Gfatitudine, 3 Rob. R 255, 257, 
258; Searle v, Scovell, 4 Johns. Cfh. R. 222, 1 Emerig Assur. ch 12, § 16, 
pp. 429-433; Douglass v. Moody, 9 Mass. R. 548. In cases of this sort, the 
master assume» vor^ much the rights and responsibilities of the Negotiorum 
Gestor of the civil law, as to which see Story on Bailm. §§ 81-83, 189, 190; 
Fothier, Contrat de Mandat, ch. 2, art. 3, § 1, n. 51 ; Ersk. Inst B tit 3, § 37 ; 

2 Kent, Comm. Leet. 41, pp 616, 617, and note (a), (4th edit) ; Dig.%^ib. 3, tit 
6, 1. 2, 3. 

S The Gratitudine, 3 Rob. 255, 257, 258. * Ibid. 255, 258. 

^ The Eliza Cornish, 26 Eng. Law. & Eq. R. 579 ; Robertson v. Clarke, 1 . 
Bing. 445 ; Hunter v. Parker, 7 M. & W. 322. 

0 The Gratitudine, 3 Rob. 255, 259. 

8 Jolinson v, Wingate, 29 Maine, 404. 

7 The Gratitudine, 3 Rob. 255, 260-265; Abbott on Shipp. Pt 2, ch. 3, §§ 17- 
ft3y and notes to Amer. edit 1829 ; The Packett, 3 Mason, R. 215 ; United Ins. 
Ca V Soott, 1 John. R. 106 ; American Ins. Co. v. Coster, 3 Paige, R. 823 ; 3 
Kent, Comm. Lect 46, pp. 271-175, (4th edit) 
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comes the agent of the underwriters by operation of law, with 
the same general rights and authorities, as he would have in re- 
gard to the owner.^ 

§ 119. The restrictions upon the incidental powers of the mas- 
ter ave apparent from ihe preceding* statements. ^ Ordinarily, in- 
deed, these incidental powers belong to the master only in the 
absence of the owner or employer of the ship ; as, for example, 
when the ship is in a foreign port, and not in the home port. 
For, when the owner or employer is present, he is knoWn to 
possess, and is presumed to exercise his own right of general 
superintendence over the conduct of the sliip and its concerns, 
unless some pn^sumption of a delegation of authority to the 
nnbter can^be implied, either from the UbUge of trade, or the 
particular employment of the ship, or the conduct and proceed- 
ings of the j)artieb.‘*^ Even in the home port, iftwever, tliere are 
many acis which are so invariably confided to the nia&KT, as to 
amount to a positive delegation of authority. Thus, the master 
ib ordinarily intrubted with the authorjTy of shipping the officers 
and crew;* of buperintending the ordinary outfits, equipments, 
repairs, and other preparations of the vessel for the vovage; of 
lading and unlading the cargo ; and, in cases of a general ship, 
of receiving goods on board on freight, and of signing bills of 
lading for the same.^ [But he has no authority to sign bills of 
lading and bind his owners, for goods not actually received on 
board the vessel.'’] These are such #sual incidents ol his official 

1 Gin. hit. Ins. Co. v, llugf»lcN, 12 Whotat. 408. 

Abli'iU on Shijij). IV. 2, cli. 2, §§ 1 -jO, and note^ ibid. (Amer. edit. 1S2J)) ; 1 
Bell, Comm. pp. 412, li;>, §§ 433, 134, (4tli edit.) ; Id. pp. 606, 5U9, (.)tli edit.) ; 
1 Lherm. on Agency, 154 196, (edit. 181S); James r. Bixb}, 11 Mats K. 34, 
36, 37.^ 

3 Blunt’s Com.n. Dig. 152; 1 Emciig. Assur. eb. 7, § 5, p. 193; Clcirao, Juge- 
meii') iroiciun, 1 Valin, Comm. Lib. 2, tit. 1, art. 5, p. 384 ; CoIl^olato del Mare, 
ch. 55, 105. 

^. 'l Bell, Comm. pp. 413, 414, § 434, (4tb edit.) ; Id. pp. 506, 507, (^5th edit.) ; 
Abbott on Shipp. Pt. 2, ch. 2, §§ 1-11 ; Td.ch. 3, §)? 1-31, (Amer. edit 1829,) and 
notes, ibid.; 3 Kent, Coinin. Lect. 46, p. 158-176, (4th edit.) 1 Liverm.on Agency, 
157, I5y, (edit. 1818) ; James r. Bixby, 11 Mass. U. 34, 36, 37, 

^ [Grant t>, Norwa}, 2 Eng. Law & Eq. K. 337 ; 10 Com. B. Rep. 665. Jervis, 
C. J., said : “ ';|||||||j[s case was argued before my brothers Cre.sswell, Williams, and 
myselt : it arises on a special verdict, and pwsents a question of considerable im- 
portance, both to tjiose who lake bills of la<}in[$ on the faith of their rcjirchcnting 
11 * ^ • 
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character, that notice of a positive prohibition would seem indis- 

property which passes by the transfer of thenii and to the ship-owner, who is at- 
tempted to be bound by all bills qf 'lading that a captain may think pipper to 
sign. The point presented by the several pleas is substantially one and the same, 
namely, whether the master of a ship, signing a bill of lading for goods which have 
never been shipped, is to be considered as the agent of the owner in that behalf, 
so as to make the latter responsible. The authority of the master of a ship is 
large, and extends to all acts that are usual and necessary for the and man- 
agement of the vessel, but it is subject to several well-known limitations lie may 
make contracts for the hire of the ship for carrying, or he may \ary that which 
the owner has made ; he may take up moneys in foreign ports, and, under eex- 
tain circumstances, at home, for necessary disbursements for repair, and bind the 
owners for repa} ment ; but his authority is limited by the necessity of the case, 
^ and he cannot make them responsible for money not actually necessary tor those 
purposes, although A ma) ( ontend that it is. He may make contracts to carry 
goods on freight, but cannot bind the owner to carry freight free. So, ^Mth re- 
gar^ to goods put on board, he may sign the bill of lading, and ai knowledge the 
nature, quality , and condition of the goods. Constant usage shows that the mas- 
ter has a general authority; and if a more limited authoiity is given, the party 
not informed of it is not affected by such limitation. Tlic master is a general 
agent to perform all things relating to thw usual employment of his ship , and his 
authority, as such agent, to perform all such things as arc necessarj in the line of 
business in whi( h he is employed, cannot be limited by any private orders not 
known to the party in any way dealing with him. TIjis general proposition is 
laid down by Mr. Smith in his Mercantile Law, p. 559. Is it, thi n, u^ual in the 
mwagement of a ship carrying goods on fi eight, for the master to gi\e a bill of 
lading for goods not put on board Ife All parties concerned have a right 1o assume 
that the agent has authority to do all that is necessary; but the very natuic of the 
bill of lading shows that it ought not to be signed till the goods aic on board, for 
it begins by describing them as * pipped.’ Indeed, it was not contended that 
such a general autlioiity was usual. In Lickbarrow r. Mason, 2 T 11 68, Buller, 
J., says : ‘ A bill of lading is an ac knowledgment by the captain of having received 
the goods on board his ship therefore it would be a fraud in the captain to sign 
such a bill of lading if he bad not received goods on board, and the *nsigneo 
would be entitled to his action against the captain for the fraud.’ It is not con- 
tended, in this case, that the captain had any real authority to sign the bill of 
lading unless the goods had been shipped ; nor can we discover any ground on 
which a party, taking a bill of lading by indorsement, could be justified in assuming 
he liad authority to sign such bill, whether the goods were put on board or not. 
If, then, from usage and the general practice of shipmasters, it is generally known 
thit tbb master derives no such authority from his position as master, the case 
must be considered as if the party taking the (lill of lading had notice of the ex- 
press limitation of authority, and in that case undoubtedly be otlfid not clium to 
luud the owner by the bill of lading signed, when the goods therein mentioned 
were not on board. It resembles the case of goods or moneys taken up by the 
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pensable, in order to affect third persons with his want of due 
authorify to do. the acts.^ 

§ 119 a. In respect to borrowing money, and obtaining sup- 
plies for the necessary use of the ship, upon the credit of the 
owner, the master has an implied authority so to do, not only in 
a foreign j)ort, but also in the home port, provided the owner is 
absent, and no communication can be had with him without 
great delay and prejudice, and the necessity is pressing.^ But 
if the means of communication with the owner are reasonably 
within the reach of the master, and the necessity is not pressing, 
and no injurious delay or prejudice will aris^ from waiting until 
such comiiiunication is had, the authority of the master to bor- 
low money, or to procure supplies upon the credit of the owner, 

master on the pretence that they were wanted for the ship, when in f.iet they 
were not; or a hill of exchange a<*cepted or indoiNed l»} procuration, when no 
such agency existed. Alexander v. Mackenzie, 13 .Jur. 346; 6 C. B. 767, shows 
that tlie wonls * h) piocuration * would give notice to dll parties that the agent is 
aeting with a special and limited authorltv ; and, then fore, the party taking such 
a hill has to establish by evidence the authoril). See Smith v McGuire, 3 Hurl, 
& Nor. r)54. It is not enough, for that purpose, to show that other bills, similarly 
accepted and indorsed, have been paid, although such ^vidence, if the acceptance 
was general by the agent in the name of the principal, would be e\idence of a 
general authority to accept in the name of the principal. So, here, the general 
usage gives notice to all people, that the authority of the captain to give bills of 
lading IS limited to such goods as have been put on board ; and the party toting 
the bill of lading, either originally or by indorsement of the goods, which have 
nc^cr been put on board, is bound to show some particular authority to the mas- 
ter to sign the bill in that form. Tliere is very little to be found in the books on 
1' is subject; it was discussed in the case of Berkley u. Watling, 7 Ad. & Kl. 29; 
but that case was decided on another point, although Littledale, J., "aid, in his 
opinio the bill of lading walnot conclubive, under similar eireumslanceb, on the 
ship-i^her. For these reasons, we are of opinion that the issue should be entered 
for the defendants, and that the defendants are entitled to the judgment of the 
court” See also Ilubbersty v. Ward, 18 Eng. Law & Eq. R, 551 ; 8 Exch. R. 
330; Coleman v. Riches, 29 Eng. Law & Eq. R. 323 ^ 16 C. B. 104 ; Farmers & 
Mechanics Bank v Butchers & Drovers Bank, 16 N. Y. 151 ; 4 Keriian, 623.] 

^ 1 Bell, Comm. p. 414, § 434, (4th edit.) ; Id p. 506, 507, (5th edit ) ; 1 Literm. 
on Agency, 157, 158, (edit. 1818.) 

* Johns e. Simons, 2 Adolph. & Ell. New Rep. 425, 430 , Arthur v. Barton, 6 
Mees. & Weis. 138 ; Sionehouse v, Gent, 2 Adolph. & Ell. New Rep. 431, note; 
mwtayne u,|Ponrne, 7 Mees. & Weis. R. 595, 599, 600, by Mr. Baron Parke. 

ee also The Alexander, cited 2 Park on Insur. by Hildyard, Append. 1057, 
1061, (8th edit.) 1842. 
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will not be implied. [And in like manner, if the supplies have 
been procured or the repairs made, the master cannot afterwards 
borrow money on the owner’s credit, to pay for them.^] 

[1 Beldon r. Campbell, 6 Excli. 886 ; 6 Eng. Law & Eq. R. 47S. Parke, 
said : “ Tbis* was a case tried before my brother Platt, in which the^question for 
consideration is, wh^thc^ the owner of a vessel, who resided at Newport, was 
liable to the plaintiff, who was a merchant at Newcastle, for a sum of money 
which had been borrowed, by the master of tbc defendant's ship Tit Nen< a^tle, 
for the purpose of ]>a>infi; a debt eontracted for towing the \oshel b} a steam-tug 
into port, and al&u lor a^sum paid to a master carpenter on a Saturday night, 
the master carpenter ha\ing been employed to do rcjiaira ujxm the \cs,cl. We 
are of opinion that, in this case, the rule must be absolute. Time is no doubt 
of the power of the master by law (but some as to what extent it goo " ) to bind 
the owner. The master is appointed for the purpose of conducting the naviga- 
tion of the ship to a fevorablc termination, and he has, as incident to that em- 
ployment, a right to bind his owner as to all things necessary, that is, ui)on the 
legal maxim, Quando alujUKl mandatur et onmt per (j^nd p(noiutur ad ilhid. 
So, therefore, the master lias perfect authority to bind hi*, principal, the owner, 
as to all repairs t had aie necessary for the purjiose of bunging the sliiji to the 
port of destination , and he has also the jiower, as incidental to his emplo}meiit, 
to boriow monev, but only in a case wheiy ready money is necessary, that is to 
say, wdiere there are certain payments made in the course of the \o\age, and lor 
which ready money is rc^uire|l, and credit ib never given. He has the power to 
borrow mone^ for the purjiose of making those payments. An instance ol this is 
the payment of the port dues which are recimrcd to be paid down in cash, or 
lights or any dues which are also required to be immediate pavmcnts; and so 
alsAherc was a case referred to in the course of the aigunmit, where a shij), 
being at the termination of a long voyage, and ordered to ])rocecd on another, 
money l)ori owed to pay the wages of seamen who would not go on the second 
voyage without being paid, was held to be necessary. liobiiiNon u. Lyall But 
these cases of borrowing money do not apply to an) case in whii'h the owner of 
a vessel is near the spot, so as to be convenient to be commpnieatcd with ; and 
before the master has any right to make him debtSr to a third ptn'^on, ^must 
consult his ownei, to see whether he is willing to bt* made a debtoi to a^Pnrtlcu- 
lar third person, or whether he will refuse to pay the money at all. In this ease, 
it appears to ns there are two objections to the plaintiff's recovering either one ' 
sum or the other. With respect to the sum of money borrowed for llic purpose 
of paying the steam-tug, it appears that the vessel was off* the port of Nl^wtK^e, 
which was its ultimate point of destinatioh, at tlie time when the steam-tug waa 
necessary in order to tow the vessel into the River Tyne, and the owner of the " 
Steam-tug did not object to tow tlie vessel in without any previous payment. If 
the owner of the steam-tug had said, ‘ 1 will not tow you in unh'ss you will ac» 
tnally pay the money down,’ then it would have been competent the master 
to imve lK>rrowed the money for chat purpose, in order to pay ]uiu. It could not 
bo 03|pected that he should wait at the mouth of the harbor, where it would have 
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§ 120. The master is also usually intrusted with the discharge, 
as well as the hiring, of the officers and seamen of the ship in the 
home port ; and in foreign ports he possesses this incidental au- 
thority as a necessary discretion, to be exercised by him, in cases 
where, the law does not prohibit the discharge for tlie gcMieral 
welfare of the voyage.' In a foreign port, also, he possesses the 
incidental authority, if he should be disabled by illness, or other- 
wise, to appoint a new master to serve in his stead, whose acts 
will, under such circumstances, become obligatory upon the 
owner.*-^ 

§ 121. The incidental powers of the master are, however, re- 

beeu impossibli" for him to have communicatud with the owner Iimii^ at New- 
port, a great distance, in order to a&certain whether he s-hould borrow the money 
or not ; but in this ease, the owner of the steam-tug di<l not make any such stipu- 
lation, but the vessel was towed into Newcastle, and the ni(»ne> was not paid to 
the owner of tlie steam-tug until after several da.^s had elaji'^ed, tluring which it 
was perfectK competent for the master to Imnc written to New jKiit, which was 
onl} a day’s post, (as It happened,) and to have got the owi^ei’s an^wer, to as- 
certain from whbm he should borrow the money. Instead of that, ha goe^ four 
or five da}s afteiihrards and borrows i^m the ])laintiir a sum of nioncx tor the 
purpose of paxing this debt to the owner of the steam-tug — a debt which the 
owner of the vessel was liable to, because it was within the power of the master 
to employ the the stcam-vessel for the owner; but we think he had no power» 
under these eireuinstances, to liorrow money in oi der to pa\ a debt for w hich the 
owner of the vessel was already re^poiisibfe by the original contract, and still less 
that he could borrow that money without consulting the owner, who xvas lixing at 
Newport, and was able to be communicated with before it was absolutely neces- 
sary to pay the money, even supposing the master had made a contiaet to 
pay it on a particular ^ay. So that there are two objections to the pbnntiff’s 
right to recover that sum. And with regard to the other, which was a ''luu paid 
to a master shipwright, who wanted it to pa) his workmen on a Saturdav night, 
we als^hink it is impossible to say that was a pav ment of nece^»sit) , because the 
compl^bu or progress of the work on Monday was not a necessity, for the vessel 
had arrived at her place of destination. It was perfcetlv competent for the mas- 
ter to have consult<>d the owner, and to have ascertained whether h«‘ would have 
the repairs gone on with, even suppc^iiig it were peiessary to have paid tlie 
money down in prder to accomplish that purpose. We think in neither of these 
cases are they payments of necessity, or fall within the authority the master has, 
by the general law, to bind his owner by the con racts tliat he enters into,”] 

' Blunt’s Comm. Dig. 152; S Kent, Coinin. Lejt. 46, pp. 188, 184, (4th edit.) ; 
Abbott on Shipp. Pt. 2, ch. 4, § 6, and note (2) ; Id. § 15, and note (1) to Amer- 
ican edijj. 182^; Robinett v. Ship'Exeter, 2 Rob 261. 

* 1 Bell, Comm. § 434, p. 418, (4th edit.) ; Id. pp. 506, 507, (6th edit.) ; Rocc. 
de Nav. n. 5 ; Pothier on Marit. Contr. by Cushing, p. 26, ii. 48 ; Id. p. 142, note. 
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stricted to those which belong to the usual employment or busi- 
ness of the ship.^ Thus, if the ordinary employment of the ship 
has been the carrying of cargoes on the sole account of the 
owner, the master has no implied authority to let the ship to 
freight, even in a foreign port. So, if the ordinary employment 
has bfceii to take goods on board on freight, as a general ship, 
and coiiimoii carrier, the master will not be presumed to pos- 
sess authority to let the ship on a charter-party for a sp(*cial and 
different bu&iness. So, if the ship has been accustomed to carry 
passengers only, the master will not be presumed to po^^-ess au- 
thority to take goods on board on freight. So, if the *^hip has 
Jbeen accustomed to the coasting trade, or the fishe/its, or to 
river navigation only, the master will not be presumed to pos- 
sess authority to divert the ship into another trade, or business, 
or voyage, on the high seas.^ 

§ 122. So, the authority of the master, as to rcpaiis of the 
ship, even in a foreign port, is limited to those which an* neces- 
sary repairs."^ 3nt by necessary repairs we are not to under- 
stand sdi‘li repairs only as are indispensable for the safety of tlie 
ship, or the due performance of the voyage, but su*ch also as are 
reasonably fit and proper for the ship, or for the voyage*, under 
all the circumstances otthc case.* 

§ 123. And this doctrine is conformable, also, to the rules laid 
down in the civil law. For, it is said in that law, that the na- 
ture of the appointment governs in resjieet to the contracts of 
the master. If the master is appointed solely to receive freight- 
money, but not to let the ship to freight, an<4 he should let the 


1 Sl(‘ Geu’l. Int. Ins. Co. v. Kuggles, 12 heat R. 408 ; Peters v. Itillestier, 

8 Pit k. It 495. ^ ^ 

1 Li verm, on Agency, pp. 155, 156, (edit 1818); Boucher t;. LawW, ilep. 
Temp. Hard. 85, 194; Ab])Ott on Shipp Pt 2, ih. 2, § 7-10, and note (.t), 
(Amcr. edit 1829) ; 1 Bell, Comm. § 434, p. 413, (4th edit.) ; Id. pp 500, 507^ 
(5th edit) ; Pothier on Marit Contracts, hy Cushing, n 48, p. 26. [An agent 
at a foreign port to whom a ship is addn^ssed for loading under a cliarter-party, 
has no implied authority to vary the contract by substituting another and a dis-j^ 
tinct part of loading, or a different quality or description of cargo. Sickens 
lr4|tg, 7 J. Scott, (N. S.) 165.] 


3 Ante, ^119, 119 (o). 

4 Abbott on Shipp. Pt 2, eh. 3, § 3, (Amer. edit 1829) ; Webster v. S^ekamp, 
4 Barn. & Aid. 352 ; Arthur o. Barton, 6 Mees. & Weis. 188, 143 ; The Ship 
Fqrtitnde^ 3 Sumner, R. 22S. 
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ship to freight, the owner will not be be bound. On the other 
hand, if he is appointed to let the ship to freight, but not to re- 
ceive the freight-money, the owner will not be bound by his re- 
ceipt of the freight-money. In like manner, if he is appointed 
to carry passengers, he is not at liberty to carry goods ; and so 
conversely. And in all such cases, the owner will not be bound 
by his acts, when he exceeds his authority. So, if the master is 
appointed to let the ship to carry certain kinds of merchandise, 
which she is adapted to carry, such, for example, as grain, or 
hemp, and the masttT should let the ship to carry marble, or 
other materials, it will be an excess of authority not binding 
upon the owner.^ Some of these cases may not appear as co- 
gent in our law as they do in the Roman law ; but they suiB- 
ciently illustrate the general principle.^ 


I l)i". Lil). 1 1, til. 1,1. 1, § 12 ; Pothier, Paiul. Lib. 1 1, tit. 1, n. 7 ; 1 LImtiu. 
on 1 50, 15(;, (oilit. 1818); Abbott oi. Shi|)|>. Pt. 2, ih. 2, § 3, (Aukt. 

edit. 1 S21> ) • • 

2 'riio i.*\act text of the Roman law b as follows. loltur i*ra*positio ecrlam 
Icftom ilal Lontralientibus. Quare, si eum piwposuit na\i ad hoc soluai ut 
turas exigat, non ut locet ; quod forte i|He lu<‘avi*ral ; non ti nebitiii exiMX'itor, 
si iiiagister locaverit: \el si ad locanduiii tantum, wn »ul o\ig«*iuliim, iiU-m erit 
dicendum : aut, si ad lioo, ut vei'toriluis loeet, non ut inereilius na^em jine^tet, 
vcl contra, modum egrossus, non obligabit e\ort itoivni. So«l, et si, ut eertis iner- 
i ibus cam locet prmjiositUb est, puta legumiiii, eaniiab<v illo niariuoribus, vid alia 
materia, locavit; dicendum erit non teneri. QuumI.uu enim luuesi oneraria?, quas- 
* dam (ut ipsi dicunt) tmfiarijyoL (id eat, vcettJtum diictricos) sunt. El plcroMjue 
mandare scio, no veclores recipiant. Et sie, ut ceita regiono, et certo Alari ne- 
goMetU'^ ; ut ecce, sunt na\Ob, quw Brutulnsium h. Ca^^iopn^ vcl h Ih/rraccnio vcc- 
lores trajic'innl, ad cucra inliabiles. Item quiedain iluvii rapacc'b, ad ni.ne non 
sufficientes. E. 14, tit. 1,1. 1, § 12. I interpret this passage as Mr Abbott and 
Mr. Limanoie do, as applicable to ea-ses where the extent of the aijthont^ of the 
master W dediK'cd from the general emplouiicnt of the ship. i Liverm. on 
Agency, 155. 156, (edit. 1818) ; Abbott on Shipi». Pt. 2. eh. 2, § 3, p. t>2, (Amcr. 
lidiL 1829.) The niodeni commercial code of France, (as indeed do the general 
principles of the maritime law of other nations,) recognizes distinctions as to the 
authority of tlic master of a ship in most eaaas coini‘idcnt with tho.se of the eom- 
inon law. Thus, the Commercial Code of France (art. 223,) givob authority to 
the master to engage the crew employed in the ship, in concert with the owi^r 
when the master is at his place of residence. The master (art. 232 .) in the piffc 
of the residence of the owners or their agents, ha** mo general authority to repair 
the vessel, or to Ijjay sails, cordage or* other things fbr her use, or to take iip 
money on bottomry, or to let the ship on freight. Sec also 1 Bell, Comm, § 
498-486, p. 412-414, (4th edit.) ; Id. p. 522-580, (5th edit.) ; Pothicr on Marit. ^ 
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§ 123 a. Hitherto we have principally Ibcfced to the powerp 
of masters of ships; but it may not be amiss ^here to glance at a 
general duty arising out of their employment, which indeed 
might equally apply to other agents under the like circumstan- 
ces. Jt is, that the master of a ship is bound to employ his 
whole time and attention in the service of his employer ; and ft 
is even said that a custom, allowing such master to trade upon 
his private account during the voyage, cannot be maintained.^ 
Perhaps this is laying down the rule somewhat too broadly, for 
if there be an expresb agreement between the master and owner 
that he shall be at liberty to trade upon his own account during 
the voyage, that would certainly be obligatory ; and if there be 
a known usage in the particular trade to the same effect, that 
would seem to afford an equally conclusive presumption of an 
implied agreement to the same effect. 

§ 124. Sixthly. Partners. It is not our design to enter upon 
any general examination of the rights, powers, and duties of 
partners at large. That would properly .belong to a distinct 
treatise on partnership. But we shall here advert only to the 
general authorities deduced by law from the very nature and 
character of partnership. Every partner is, (as we have seen,) 
in contemplation of law, the general and accredited agent of the 
partnership ; ^ or, as it is sometimes expressed, each partner is 
Prmposlias negotiis socieiatis; and may con'^equently bind 
the other partners by his acts in all matters, which are withiti 


Contracts, b> Cushing, ii. 48, 49, p. 26-28; Id. n. 163, pp. 98, 99 , Jacobsen's Sea 
Laws, by Fmk, ch. 1, p. 32-91 ; 3 Kent, Comm Lcct. 45, p. 158-170, (4tb edit) ; 
2 Stair, Inst, b} Brodie, Supp. pp. 953, 969, 970, 971, 973, 980, 981 ; Ante, 
§§117, 119, 121, 122. ^ 

1 Gardner v, McCutclieon, 4 Beavan, R. 534. ^ 

® Ante, § 37 ; 2 Bell, Comm. § 1J30, p. 615, (4th edit.) ; Id. p. 615, (5th edit) 
Pothier on Oblig. by E\ans, n. 83; Story on Partnership, ch. 7, § 101-103. 
How far one pail tier could bind the firm by his acts under the Roman law, is 
a matter, which has been much discussed by the ei\ilidns. That each partner 
could bind all the others, when th^re was an express or implied authority for 
thig purpose, is not doubted But in the absence of an express authonty, the 
dVculty hag been to ascertain what circumstances should afford a just presump- 
tion of authoiit}. The mere relations of partnership did not, as it should seem, 
in the Roman law, cieate such an implied authority as it docs in our law. See 
Ersk. Inst. B. 8, tit. 8, i ; 1 Stair, Just. B. 1, tit. 16, § 6 ; 1 Domat, B. 1, tit. 8, 
§ 4| art 16 ; Dig. Lib. 17, tit. 2, 1. 68 ; Pothier, Fand. Lib. 17, tit. 2, n. 26. * 
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the fiGOpe apd of the partnership. Hence, if the partner- 

shipxbaof a' general commercial nature, he may pledge or sell 
the partnership property ; he may buy goods on account of the 
partnership; he may borrow money, contract debts, and pay 
debts on account of the partnerbhip ; be may draw, make, sign, 
ftndor&e, accept, transfer, negotiate, and procure to be discounted, 
promissory notes, bills of exchange, check'=i, and other negotiable 
paper, in the name and on account of the partnership.^ 

§ 125. The restrictions of this implied authority of partners 
to bind the partnership, are apparent from what has been al- 
ready stated.. Each partner is an agent only in and for the busi- 
ness of the firm ; and therefore his acts bejond th&t business will 
not birid the firm.^ Ncitlier will his acts, done in violation of 
his duty to the firm, bind it, when* the other part) to the trans- 
action IS cognizant of, or cobperatc's in such breach of duty.^ 
*^nd upon the principle already suggested, as to agents execut- 
ing sealed instruments, one partner cannot execute an instru- 
ment, under seal, which shall bind tl\p other partners, in virtue 
of his gfMieral authority ; but he must have a special authority 
under seal ; ^ or the deed must be executed by him in tlie ptes- 
enpe of the other* partners.® 


‘ t Ante, § 37 ; see Collier on Paitiicisliip, IJ 3, ( li 1 in<l ‘2, p 215-230, 
S Kent, Comm Lect. 43^ p. 40-4S, (4th edit), on Paitnersliip, ch. 7, 

§ 101-125 ; iiayloy on Bills, ch 2, § 6, (5th tdit ) , Id cli. 6, § I ; 3* Chitty on 
Comm. & Maiiuf. 286-238; South Carolina ‘bank v. Case, 8 Bam AjJiCbbW 427 ; 
Vere v. Ashby, 10 Bain. & Cressw 2SS ; Bx p;iite BondoniiN, 8 Vis 540; Ex 
narte Agacc, 2 Coy, 11. 312; U S. Bank v. Biiuit} and Wiiiddiip, 5 ^la&on, 11. 
176 , S. C. 5 Peters, R. 529 , 1 Domat, B 1, tit. l(i, ^ 3, art. 7 , Ersk. Inst B 3, 
tit. 3, §20, 2 Bell, Comm §120 3, p 615-618, (1th edit ), Id p. 615-617, (5th 
edit ) ; 1 Stan, Inst, Biodie, B. 1, tit 16, §§4,6, Pothier on Oblig. by E\aiis, 
n. N3. * 

2 llaslenian w. foung, 5 Adolph & Ell. 833. 

^ 3 Kent, Comm. Lcct. 43, pp. 46, 47, (4th edit) , Coll} or on Partn. B. 8, 
ch. 1, p. 212, and § 1, p. 215 ; Id ch 2, § l,«p. 256<-«86 ; 2 Boll, Comm § 1203, 
p. 815-618, (4th edit.) ; Id. p. 615-618, (5th edit ) ; Ex paito Agace, 2 Cox, R. 
812, 316 ; Sandilands v Marsh, 2 Barn. & Aid. 678. 

4 Ante, § 37; Ante, §^51 ; Post, §§ 242, 252; 3 Kent, Comm. Lect. 43, pp^7, 
46, (4th edit) ; HaiTison v. Jackson, 7 T. R. 207 ; Coll}cr on Partn. B. 3, ^2, 
{ pp. 256*, 257. Contra, Cady v. Shephcid, 11 1‘ick. 400, referred to ante, 
§49, and note, § 51 ; Post, §§ 242, 252; Story on Partn § 117-123. In conse- 

t 

fi Ante, §§ 49, 61 ; Story on Partn. § 117,.123. 
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^ 126. Before quitting this subject of the^atare^ and esjtent 
of the authority of agents, it seems proper to refer again to what 
has* been already incidentally stated, the distinction commonly 
taken between the case of a general agent and that of a special 
kgent, the former being appointed to act in his principalis affairs 
generally, and lh(‘ latter to act concerning some particular ob- 
ject.^ In the former case, the principal will be bound by the 
acts of bib agent within the scope of the general authority con- 
ferred on him, although he violates by those acts his private in- 
structioiib and directions, which are given to him by the princi- 
pal, limiting, qualifying, suspending, or prohibiting the exercise 
of such authoftty under particular circmustances.^ In the latter 
case, if the agent exceeds tlie special and limited authority con- 
ferred on him, the principal is not ])ound by his acts, but they 
become mere nullities, so far as he is concerned ; unle&‘^, indeed, 
he has lield him out as pobsessing a Inore enlarged authority*^ 

qucnce of this doctiiiie, or, cit joast, to tloar .iwa) all doubt'^ on the suhjt^rt, a 
statute has been passed bj Congies^ (Act ol 1823, ch. 141), ^ 26; 3 U. S. Laws, 
p, 1889, Slor}’s edit.) by which one paitner is authorized to bind the firm in 
bonds given to the Custom-House loi duties. 

1 Ante, § 1 7-20 ; Id. § 73; Post, ^ 131-133; romliiison e;. Collett, 3 Blaciff. 
Ind. 11. 43G ; AValkci i>. Skipwlth, Meigs’s Teim. li. 502. 

2 Ante, § 73 ; JVt, § 127-133 , Alien r. Ogden, 1 Wash. Cir. R. 174 ; Bryant' 
i;. Mooie, 26 Maine R. 84 ; Fitzsimmons v. Josliii, 21 Vermont R. 129. 

3 Post, J 127, and note, § 128-133 , 2 Kent, Comm. Led. 41, pp. 620, 621, 
(4th edit.); 3 Chitty on Comm. Manuf. 198, Paley on Agency, by Lloyd, IDS, 
199, 207j 20^, (3d edit.) ; Smith on Meu autile Law, 68-62, (2d edit.) ; Id. ch. 6, 

§ 4, pp. 107, 108, (3d edit. 1843) ; 1 Liverm on Agency, 94, D-'J, (edit 1818); Id. 
p. 107-119 ; Feiiii u. Harrison, 3 T. K. 757 ; Howard r. Braithwaite, 1 Ves. B. 
209, 210, Wliitehead t*. Tuekett, 15 East, 408; Pif*kering v. Busk, 15 East, R. 
88, 43, 44 ; 1 Bell, Comm. § 412, p. 387, (4th e<lit.) ; Id. p. 47S, (5tli edit ) ; Munu 
V. Conuuis&ion Co. 15 Johns, li. 44, 54; liossit'er v. Rossiter, 8 Wend. R. 494; 
Andrews n. Knecland, 6 Coweii, R. 354 ; Waters v. Bi-ogden, 1 Young & Jerv. 
467; Brown c. Traidum, 6 Mill. (Louis.) R. 47; Beals v. Allen, 18 Johns. R. 
868; Hex bel t r. Kueeland, ^4 Boston Law Rep. 495 ; 82 Verm. 816 ; Hatch o. 
Ta>lor, 10 N. 11. li. 638; Allen v. Ogden, 1 Wash. Cir. R. 174. The sanfe 
principle is apjilicd iii the case of partnership. Each partner is held out to tha 
p^ic as the general agent of the partnership ; and, consequently, his acts will 
bullf it, notwithstanding lie may have violated his private Ihstructions or the ex- 
press terms ol‘ the se^^ret articles of partnership. Sandilands v. Marsh, 2 Ik 
Aid. 678; U. S. Bank u. Biniiey, 5 Mason, R. 176; S. C. 5 Peters, R. 622; 
Collyor on Partn. by Phillips, ch. 1, p. 212-215, and note; 8 Kent, Comm. Lect 
48, p. 40-60, (4th edit) ; 8 Chitty on Comm. & Manuf. ch. 4, p. 286-241. Itr. 
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{ThUB$ if, an agenf entrusted with money to invest at legal inter- 
ast exact a bonus for himself, without the knowledge or assent 
Hs. principal, it does not constitute usury in the latter so as 
to affect the security in his hands.^] 

§«i27. The ground of this distinction is the public policy of 
-preventing frauds upon, innocent persons, and the encourage- 
ment of confidence in dealings with agents. If a person is held 
out to third persons, or to the' public at large, by the principal, 
as having a general authority to act for and to bind him in a 
particular business, or employment, it would be the height of 
' injustice, and lead to the grossest frauds, to allow him to set up 
his own secret and private instructions to the agent, limiting 
that authority ; and thus to defeat •his acts and transactions un- 
der the agency, when the party dealing with liim had, 'and could 
' have, no notice of such instructions. In such cases, good faith 
^quires that the principal should be held bound by the acts of 
xne agent, within the scope of his general authority ; for he has 
held him out to the public as competent to do the acts, and to 
bind him thereby. The maxim of natural justice here applies 
with its full force,* that he, who, without intentional fraud, has 
. enal[)led any person to do an act, which must be injurious to 
himself, or to* another innocent party, shall himself suffer the in- 


fimith, in his work on Mercaiililc Law, p. (2(1 edit.) has slated the distiiujtion 
between general and special agtMits very persj)icuously. ** A general agent is a 
person,” says he, “ whom a man puts in his place, to transact all his business of a 
particular kind ; thus, a man usually retains a factor .to buy and sell all goods, 
fid^ a broker to negotiate ail couti*act.s of a certain description, an attbriiey^o 
transact all his legal business, a master to ^icrform all things relating to the usual 
employment of his ship, and so in other instances. The authority of such agent 
to perform all things usual in the line of business in which he is employed, can- 
®ot ue limited by any privat(^ order or direction, not known to the party desiling 
with him. Bui the rule is directly the reverse concerning a particular agent, 
that is an agent employed specially in one single transaction ; lor it is tlu^ duty 
of the party dealing with such a one, to ascertain the extent of his authority : and 
if; he do not, he must abide the consetjuences.” S. P. Smith on Merc. Law, ch. 
^> 8 4» pp. 107, 1P8, (8d edit. 1843.) This is true, if the agent is not held out as 
a. more enlarged authority. See also Woodiii v. Burford, 2 Crompt. 
SOL; Jorda#!;. Norton, 4 ]\lees. & Weis. 155 ; Sykes v. Giles, 5 Mees. 

' » Post, § X27, note, § 128, note. Smith r. East India Co., 16 Si- 

B. 76,, ^ * 

fCo^dlt I?, Baldwin, 7 Smith, (N. Y.) 219. And commencing a suit on the 
held no ratificatiop of such act of the agent] 
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jury rather than the innocent party, who baa placed confidenofi 
in him.^ The maxim is founded in the BOttodest ethics^ and ia 
^ enforced to a large extent by Courts of Equity.* Of course the 
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1 Paley on Agency, b} Llojd, 194, 200, 201, (3<1 edit,) ; Whitehead v- Tuckett, 
15 Ea&t, 491 , 409 , 3 Kent, Comm. Lect. 41, pp. 620, 621, (4th edit.) ; 3 Chitty on 
Comm. & l^lanuf 202 ; Carmiehael y. Buck, 10 Bich. 332; Guerreiro v. Peile, 3 
Barn. & Aid. 61 C ; Ante, § 73, See North^River Bank v. Aymer, 3 Hill, R. 262 ; 
** Commercial Bank of Buffalo v. Kqrtright, 22 Wend. R. 848, 361 ; Post, § 470 ; 
Locke V, Stearns, 1 Mct(‘. K. 560. The general ground, on which this disdne- 
tion is taken, is well stated in a note to Paley on Agency, by Lloyd, (Paley on 
Agenc}, by Lloyd, p. 199, note.) “A general authority,” says Mr. Lloyd, 
“ arises from a general employmenl^ii a specific capacity ; such as factor, broker, 
attorney, &c.^ When we can say of any one, that he is A.'s broker, or A.’s fac- 
tor, or A.’s attorney, he has then a geneial authority, in the sense iir which it is 
used in the text. But of course, this does not imply that he has an unlimited or 
unrestrained authority. A. ma} give his bToker,.or his factor, or his attorney, 
any instructions that ho pleases ; and the effect will be this. As between him- 
self and his broker, &c., any do\idtion from these instructions will render the 
latter accountable to liim for an} loss lie may sustain thereby. But, as regards 
himself and third parties, who ma} have dealt with the broker, &c., any limita- 
•tion of the authorit} not communicated to them, can have no eilcct. A third 
person has a right to assume, without notice to the contrary, that the person, 
whom A. pmj)lo}s generdll} as his bioker, &c., has also an unqualified authority 
to iict for his priucijial in all matters which come within the scope of that employ- 
ment. In th(' case of a particular agent, that is, one whom A. may have em- 
ployed s]>cciall} in that single instance, no such assumption can reasonably be 
made. It then becomes the duty of the party dealing with one whom he knows 
to be ac'ting for another in the transaation, to as( ertain by inquiry the nature 
and extent of the authority ; and if it bo disparted from or exceeded, he must l)^ 
content to abide the consequences. The* distinction thus pointed out is perfectly 
consonant with right reason ; and if duly attended to will satisfactorily explain 
all the ca^es which follow in the text.” In Filzherbert v. Mathc r, 1 Term Rep. 
12, 1(), Mr. Justice Buller said : “ It is the common question every day at Guild- 
hall, when one of two innocent persons must suflor by the fraud or negligence 
of a third, which of the two ga\e credit?” Sec alsp Hern v. Nichols, 1 Salk. 
289. 

S 1 Story jon E(|. Juiisp. § 384-394; Fitzherbert 11 . Mather, 1 Term Rep. 12, 
16. Duke of Beaufort r Neeld, 12 Clark & Finnelly, R. 290. Jt has been 
already suggested, ante, § 73, that the same general principle pervades ail cases 
of agency, whether the party be a general or a special agent. But, neverthe* 
lefc, the distinction between general and special agents is not unfounded or use- 
less. It is sufficient to solve many cases. But the difficulty i^ that from the 
.general language in the books, and the general contrast made ffitween general 
and special agents^ there is great danger in applying the distinction to solve 
jfioases to which it does net properly apply. The principle, ^hich pervaded all 
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IpAxitt^ fails in jits application, when the party dealing with the 


^^asefl of agency, wlfether it'he a general a special agency, is this: The’ prin- 
cipal is bound by all act^of his agent, within the scope of the authority which 
be hold him out to the world to possess ; although lie may have given him more 
limited private instructions, unknown to the persons dealing with him. And this 
is founded on the doctrine, that where one of two persons must suffer by thetkt 
of a third person, he, who has held tl4l person out as worthy of trust and confi- 
dence, and having authority in that matter, shall be bouin^ by it. It will at once 
be perceived, this doctrine is equally applii'able to all cases of agency, whether it 
be the base of a general, or of a special ageuc}. Wluui I bold out to the public 
a persoffas my agent in all my bu'^lness and einploj merit, lie is deemed my gen- 
eral agent; and all acts done within the scope ot that business bind me, notwilh- 
standing I have privately limited his authoiit;^ by special instructions. Wli} V 
Because he is externally clothed with an nnliuiited authority (ner the subject- 
matter, and third persons might otherwi.se be defrauded by Iris acts. In such a 
ea»o, he is not less a general agent as to third persons, than if he had receiAed no 
private limitations of his authority. As between liiinselt* and his priiu ipal, his ’ 
authority is not general, but (jwmd hoc, is limited. In the same ca>e, if the princi- 
pal had privately revoked his whole authority, he would still be bound. So, if he 
had privately limited the authority to a Jiiule act in the same business (and he 
would accordingly be, between himself ami his principal, a special agent,) still 
the j^ncipal would be bound. Prceiselv the same rule applies to a sjieeial 
agency. If A. authorizes B. to purchase ten ]»ales of cotton tor liim, and holds 
out to all the public, that B. has full ami uiiliniited authoritv to puielia^e that 
cotton, every person, dealing with that agent, has a right to (li‘al with him as a 
person having a general authority as to that purchase ; and the princijial will be 
bound by his acts, notwitlistandiiig^e^may have jirivatelv limited the agent as to 
price, quality, &c. In the case ot a general agemy, the principal holds out the 
agent to thf public as having unlimited autliont} as to all his business. In the 
c ae of a special agency, like that above stated, the principal holds out the agent 
to the public as having unlimited authority .is to a particular act, subject, or pur- 
chase. In each <*ase, therefore, the same general principle applies. If the prin- 
cipal hold out to the public his agent, as having a general authority to bind him 
ip oi*c case, or in all cases, he who deal» with any such agent innocently, ought 
to be protected, and the principal to be bound. The cascb of special agem^ to 
which the rule, founded upon theadistinction between general agency and special 
.agency, properly applies, are where the principal does not hold out the agent as 
possesring any particular authority ; and, of course, whore the nature and extent 
of the real authority, conferred on him, furnish the only rule to govern the case ; 
aii4 the party, dealing with the agent, must act at his own peril. We do not, in 
legal langbago, or common {mrlani'e, call an agent a general agent, merely be- 
epuse there are no limitations on his authority ; nor do we call a man i special 
because h9 is limited by special orders, quoad t'lat agency. Neither do we 
qaU a xoA' a general agent, who is appointed to do one act, or to make one pur- 
although he Aias unlimited authority to do that act. There would be no 
12 * 
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agent, has a full knowledge of the private instructions o&th|| 
agent, or that he is exceeding his authority*^ 

§ 128. The same rule was also fully recognized, and ap|>lied 
with rigorous exactness in the Eoman Law, even in cases other- 
wise highly favored. Even a creditor, having a pledge, was 
bound, if he siiifored the owner to hold himself out as competent 
teftispose of the pledge, with the consent of the creditor. Credr 
itor, qni pcrmittet rem veniri^ pi0us dimittit? Si consensii vefh 
• ditioni creditor^ liheratur hypotheca? So, the acts* of a ship- 
master,*as a general agent within the scope of hiS authori,|y,^(aB 
we have seen,) were, for the like reason, deemed bindingson bis 
employer, although he had disobeyed his private instructions.* 
Omnia enim facta Magistri debit preestare^ qni eum preeposuit; 
alioquin^ contrahentes decipientvr ; it Jacilius hoc in Magistro, 
quam Institore^ admitUndnm propter utilitatem? Here, we see, 
that the same grounds of the rule are given, as in the common 
law, to prevent any deception upon the innocent and unwary, 
and also to farther and sustain the public policy of inviting con- 
fidence in all matters of navigation, trade, and business.^ 

§ 129. The same distinction was familiarly exemplified in the 
civil law, by the case of an authority, even to buy a single thing 
for the principcJ* If the agent was authorized to buy generally, 
without fixing any price for the thing, the principal was bound 
by his purchase, at any price whaii)qfvcr. But, if the agent was 
litiiited as to price, then he could not bind the principal beyond 
that price. The former was a general, the latter t limited 
authority. Et quidem^ si mandavi tibiy ut aliquant rem mihi 
emeresy nec de pretio quidquam staluiy tuque emisti ; utrinque 
qctio nascitur. Qiwdy si piretium statuity tuque pluris emisti; 
quidam negaverunfy te mandati habere actionemy etiamsi paratus 


just logii al objection to Mich distinctions ; but the cases in the books do not make 
them. And li they did, the distinctions would not meet to solve the difficulties in 
the authorities. Ante, §§ 73, 127, note ; Post, §4j 129, 138. 

1 llowd.id V Braithwaite, 1 Vcs. &. B. 209 ; Stainer v. Tysen, 3 Hill, B. ^79 ; 
Bari^rd o. WLeelci, 24 Maine R 412. * 

> Dig. Lib. 50, tit. IT, 1. 158 ; I Story on Eq. Jurisp. § 894. 

® Dig. Lib. 20, tit. 6, 1. 7 , 1 Story on Eq. Jurisp. § 894. * 

4 Ante, §§ 119, 120. 

9 Dig. Lib. 14, tit. 1, 1. 1, § 5 ; Ante, § 117 ; 1 Domat. B. 1, tit. 16, §^8, art. 8. 
6 Ante, §§ 126,127. 
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i^seSi quod eci^cedit^ remitlere ; mm iniquum est^ non esse mihi 
cum iltS actionem^ si nolit; illi vero^ si velit, mecum esse. Bed 
Promlus recte eum^ usque ad pretium siatutum^ acturum existimat ;• 
Qu<b sentenfia sane benignior est} 

^ 180. Pothier has laid down the general rule in a very satis- 
factory manjier, and says : “ But the contract made by my agent, 
in my name, would be obligatory upon me, if he did nirt exceed 
the power with which he was^stensibly invested ; and I could 
not avail myself of having given him any secret instructions, 
whic^ he had not pursued. Ilis deviation from these instruc- 
tions migW give me a right of action against him&elf, but could 
not exonerate me in respect of the third person, with wliom he 
had contracted conformably to his apparent authority ; other- 
wise, no one could be safe in contracting with the agent of an 
absent person.” ^ , 

' § 131. The illustrations in our law of the same di'itinction 

between general agents, and limited or special agents, may be 
familiarly seen in the common case of factors, known to be such. 
They possess a general authority to sell ; and if in selling they 
violate their private instructions, the principal is nevertheless 
bound.^ And it makes no difference, in a case of thi& kind, 
whether the factor, (if known to be such,) has been ordinarily 
employed by the* principal to sell, or whether it is the first and 
only instance of his being so employed by tlie priiicipiil; for still, 
being a known factor, he i& hedd out by tlie principal as posses- 
sing, in effect, all the ordinary gcuieral authority of a factor, in 
r lation to the particular sale.** But if a common per^on, not 


* Dig. Lib. 17, tit 1, 1. 3, §§ 1, 2 ; Id. 1. 4 ; Potliier, Pand. Lib. 17, tit. 1, li. 42- 
44; 1 Liverm. on Agenoy, ch. 6, 1, pp 06-99, (edit. 1S18.) Sec 3 Chitt) on 
Comm. & Mdiiuf. 109 ; Ilicks v. Ilankiii, 4 Esp li. 111. 

* I Pothier on Oblig. by Evans, n. 79. bee also Id. n. 447, 448 ; Ante, §73, 
127-129. 

3 Fenn w. Harrison, 3 Term K 757, 762; S. t'.A Term R. 177 , Ante, §§ 73, 
127, 128; Palcy on Agenc), b) Llojd, 199, note, (3d edit.); Id. 207, 208; 
Whitehead v, Tackett, 15 East, 11. 40b ; 3 Chitty on Comm, be Manuf. 198, 199; 
Pickering v. Busk, 15 East, R. 38, 43 ; Smith on Merc. Law, 67-GO, (2d idit.) ; 
Id. ch. 5, § 4, pp. 107, 108, (3d edit. 1843) ; Daniel v. Adam^, Ambl, 495, 498; 
Johnson v. Jones, 4 Barbour, Ch. R. (N. Y.) 369. 

* Ibid.pPaley on Agency, by Lloyd, 199, and note, (3d edit); Ante, §§ 73, 

81, m, 128.- # 
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being a factor, should be authorized to make a like sale, and be 
should violate lus private instructions, and deviate from hi$l 
^authority in the sale, the principal would not be bound. In 
such a case, no general authority is presumed, and he who deals 
with such an agent deals with him at his own peril ; for, in such 
a case, the principal has not held the agent out ^s a general 
agent.^ 

§ 132. So, (it has been said,) a person keeping a livery- 
stable, and having a horse to sell, intrusts a servant with power 
to sell the hor-^e, and dnects him not to warrant the horsey and 
the seivant, nevertheless, upon the sale, should wapwj^him, the 
master would be bound by the warranty; because servant 
was acting within the general scope of his authority, and the 
public cannot be supposed to be cognizant of any private con- 
versation between the master and the seivant.p But if the owner 
of a horse should send the horse to a fair by a stranger, with ex- 
press directions not to wairant him ; and the latter should, on 
the sale, contrary to his orders, warrant him, the owner Would 
not be bound by the wariantj.^ 


* Ante, ^ 71, 127-129, rtnn v llartison, 3 Term Rop 7')7, 762, S C. 
4 Term Rip 177, 1 Lncim on Agent \, 10,1, 104, 111-11,3, (edit 131 Palcy 
on Agent j, by Llo^d, 167, 190-20o, Id 207, 208, Last India Co t liinsley, 
1 Esp R. 112, 3 Kent, Comm Lett H, pp 620, 621, (4th idit ) , Pickeiingt;. 
Busk, 15 List, R 3S, 43, (nbson t Colt, 7 John R 390, Munn v Commisdon 
Conipany, 15 John R 44, 54, RosMtei i Kossili t, 8 Wend R 494; Trades- 
men’s Bank V Astor, 11 Wind R. 87 , Ante, § 127, note ; § 128, note, Lobdell 
V Bake!, 1 Met K 193 

^ Ante, 59 , Post, 1 20, note 

3 Per Ashuist, J , in Penn v lTaiii‘«on, 3 Term R. 760, 761 , Paley on Agency, 
by Llojd, 203, (hi idit ) But see Seignior and Walmers case, Godbolt, R. 360, 
cited in Pah\ oii Agene>, bA LIoaiI, p 32 >, and post, § 421, note The prin- 
ciple of these casts is tUai , but the Aiholo distinction turns upon this, as to the 
livery-stdbh keept i, Avhethei the servant had, from the nature of his employment 
or the business ot his ma&tir, a gcncial authority. In Ameiica, liver} stable*' 
keepers art not uiidtt stood to give their sirvants any general authont} to sell 
then horses Mi Justm Hd>lcy, in Pickeiing v Busk, 15 East, 4 j, has put the 
case in its true light, as being that ot a liorse-dealci. “ If,” said he, “ the servailt 
of a ft>rse-dealer, Avith i \picss dinctions not to Avarrant, do Avarrant, the master 
is bound ; because the servant having a general authont} to sell, is in a condition 
to warrant ; and the master has not notified to the world that the general author- 
ity is circumsenbed ’ See also Ifelyear v. Hawke, 6 £)8p. R. 72, 75; Col^tunh 
V, Bicbes, 29 Eng. Law 8c Eq R 326. 
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§ 133. This distinction, between, -cases of general agency and 
those of special agency, may seem, at first view, to import a dif- 
ference of doctrine founded more in arbitrary rules, than in just 
jeasoning. But properly considered, the same principle per- 
vades and governs each of the cases. So far as the agent, 
whether he is a general, or a special agent, is in any case held 
out to the public at* large, or to third pcrc*oiis dealing with him, 
as coinj>etent to contract for, and to bind Ihe principal, the latter 
will be boun’d by the acts of the agent iiotwithbtanding he may 
have (deviated *from his secret instructions and orders ; for other- 
wise such^li^et instructions and orders would ojicratc as a fraud 
upon theTMTOspecting, confidence and conduct of the other party.^ 
Thus,tfor example, if a merchant should appoint a special agent 
pro hoc vice^ to buy or sell a cargo of cotton fbr him, in his dis- 
cretion ; and he should, by an open letter state that he had so 
authorized the agent to buy or sell on his account, and that he 
would ratify and confirm his acts in the premises ; a person, who 
should •deal with the agent upbn the faith of that letter, and 
buy or sell the cargo of cotton accordingly, would be entitled to 
hold the principal bound by the acts ol tht‘ agent, although the 
latter might have violated his secret instruction'', as to the 
price of the cotton purchased or sold. The law, in such a case, 
would hold the authority to purchase to be general ujion the 
face of the letter, and the agent to pos*!ess authority to bind his 
principal, in regard to such purchase or sale, as much as if he 
had ibeen a general agent, accustomed to make purchasi*s, in 
numerous cases of the same sort for the principal.*^ But where 


^ ^elficy V. Bigelow, 13 Wend. K. .SIS; Auto, 73, 127-1S2, Anderson v. 
Coonley, 21 Wend. R. 279; Muiin o. Co'iimission (\) lo Jolin. K. 14, 51; An- 
drewB V* KneeUnd, 6 fowen, R. 3.)4. 

* See Schimraelpoimich r. B'i}ard, 1 Peters, 11 264 ; 1 Li\orin on Agoney, 
ch. 6, § 2, pp. 107, IDS, (edit. 1818); Ante, 73, 12-7, note , Wuhington i. Her- 
ring, 5 Bing. jll. 442. The i/ihole^ddliLult), in considoiing this doclnne, arises 
frora confounding two things with each otlior, which are esbeiitially distinct, 
namely, the extent of the authority gi\cii to an agent, whether it be limited or 
Unlimited, with the nature of the agency, in which he is emplojod, whether it 
be general or special. A person iiiay be a general agent, tliat is, he may be 
employed in the general business of his principal ; and yet he may be privately 
limited, in the exercise of^his agenc} , by certain instructions gi\en b} his •prin- 
cipal, fiir Within the general scope of that business. Ante, § 73. On the other 
hand, he mfry bo a special agent, that Is, he may bo employed for a particular 
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the agency is not held oat by the principal^ by any acts, or dec- 
larations, or implications, to be general in regard to the particu- 
lar act or business, it must from necessity be construed accord- 
ing to its real nature and extent ; and the other party must act. 
at hife own peril, and is bound to inquire into the nature and ex- 
tent of the authority actually conferred.^ In such a case, there 
is no ground io contend, that the principal odght to be bound by. 
the acts of the agent, beyond what he has apparently aulhor- 
ized; bt'cause he has not mi&led the confidence of the other 
party who has dealt with the agent. Each party is equally in- 
noccjjt ; and, in a just sense, it cannot be said, that principal 
has enabled the agent to j)ractise any deception upflKtbe other 
party. The duty of inquiring, then, is incumbent on suchiparty, 
since the principah has never held the agent out, as having any 
general auUiority whatsoever in the premises. And, jf lie trusts 
without inquiry, he trusts to the good faith of the agent, and not 
to that of the princiiial.- This distinction between the effects 

object onl} ; and }ct he h.iv«‘ an unlimited authority to act within the scope 
of his agency in tliat jiartu ulai alhur, or he may be limited therein by like in- 
structions. Ante, §§ 1 7, is, 127, note. In each case, so far As Jie is held out to 
persons dealing with him, as haiing general power to act in the pj cmisos, that 
is, as having unlimited authont} to act within the scope of his agemy, whether 
general or special, his acts bind his princijial notwithstanding liis prisate and 
limited inslriictiuns. In each ease, if % instriK tions and limitations upon his 
authority are known to pei&ons dealing -with him, and the agmit exeeods them, 
the prineipal will not be bound. Mr. Smith, in his c\eellent Compendium of 
Mercantile Law, ])p. 40,47, (2d edit.) has stated the distinetion with clearness 
andbrexity. “The ajipointment (of the agent) is his only authority. It may 
be gciieiaJ^ to act in all his principals ailairs, or special^ cohoeming some partic- 
ular ohject. It ma> he limited by ceitaiii iiiblructions, as to the conduct he is 
to pursue, or unlimited, leaving his eonduet to his own discretion.” S. P. Smith 
on Mere. Law, ( li. 5, 2, p. 91, (3d edit. 1843.) See also the reasoning Mr. 
Chief Justice Savage, lu Jeilrey i>. Ibgclow, 13 Wend. R. 51H ; Ante, § 127, note, 

§ 1^8, note, § 129, notn ; Andrews v. Kueeland, 6 Coweii, 11 354. 

1 Ante, § 127, note, § 12&, note ; Snow v. PA’ry, 9 Ph*k. 542 ; Rossiler v. Ros- * 
sjter, 8 Wcbid. 491, Denning v. Smith, 3 Johns. Ch. R. 344 ; Lobdell v. Raker, 

1 Mete. R. 193. 

8 This doctiine has been already adverted to in another place ; Ante, § 127, 
note, § 1 28, note. But I have ventured to repeal it in the text, knowing how 
offcen it is misunderstood. The case of Withingtoii v. Herring, 5 Ring. H. 442, 
recognizes the true point of t]io distinction ; and does, ns I think, fully bear out 
^ deductions in. the text, as does the doctrine of Lord Kenyon in Feim v* Har- 
rison, 3 T. B. 757, and of Lord Ellcnborough in Pickering v. Busk, 15 £aat, 33| 
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of a'geneial and a special agency ’seems (as we shall hereafter 
see) to be limited to cases of private agency ; and to be inappli- 
cable to the case of public agents, who can bind the government, 
or the public authorities, only to the extent of the powers ac- 
tually conferred on them.^ 

§ 134. We have already seen to what extent, ana iifider what 
circumstances, the acts of an agent will bind his^principal. It 
remains to cotisider, to what extent and iindfT what circumstan- 
ces, the representations, declarations, and admissions of an agent 
will also bind his principal. And hen* ’it may be Jaid down gen- 
erally, tha^ano representations, declarations, or admissions of an 
agent, wlWRnd his principal, except in cases within the ^cope 
of the authority confided to him ; subject, how(‘vcr, to the same 
distinction of which notice has b(*en already taken, l)etweeii gen- 
eral agents and limited or special agent^.^ For, where the acts 
of the agent will bind the principal, there his represemtations, 
declarations, and admissions, respecting the ^ubjcct-iiiattcr, will 
also bind him, if made at tlie same time, and constituting a part 
of the res [In a suit against a railroad company by a 

passenger for the loss of his trunk, the admissions of the con- 


4«},aiui of tijo SuproniL* Court of the*Unitii(l States in S( liiniUK*liK*nnifli r. l5a>:*nl, 
1 Tt tors, K. 261, 290 ; Ante, § 81 ; Id. § 78. bee also Pdle\ on Am nc\ , by ldo\d, 
197-199, and note; Ilebear v. llawke|^5 Esp. 11 72; KiNt India Coinpan> v. 
Hensley, 1 Esp. U 112; 1 Liverni. on A»;i*nej, 107-119, (edit. ISIS),; Andrews 
V. Kneeland, 6 Cowen, R. 851: Reitz v. Martin, 12 liid. SOS. 

^ Sec post, § 307 a; Lee v. Miinroe, 7 Cranch, R 966. 

^ Ante, § 126-189 ; Fuller v. WiLon, 2 Gale l)av. R. 460 ; Post, § 307 a ; 
‘Graham t». Selmiidt, 1 Sandiord, Sup. Ct. N. Y K. 71 ; N. Y. Lite St TrubJ Co. 
^ r. Beeb^ 3 Seldeu, 364 ; Doe i\ Robinson, 24 Missis. 6S8 ; Deinernt r. Mestrve, 
39 F. H. R. 521 ; Pritchett v, Scsssions, 10 Rich. 29S. 

3 1 al#y on Agency, by Llojd, p. 255-274 ; 8 Cliitty on Comm. & Alanuf 208, 
209; Smith on Merc. Law, 67, (20 edit); Id. pp. 1*23, 121, (3d edit. 1818); 
Fairlio r. llahtings, 10 Yes. 125 ; 2 Starkie on Evid. Ai/ent^ p. 54 ; Mar&hall on 
Insir. B. 1, ch. 10, S 1, p. 453; Dawson i». Ally, 7 East, R. 367 ; Bree r. Hol- 
beck, Doug. R. 664, 657 ; American Fur Company v. United States, 2 Peters, R. 
858, 361; Fitzherbert t*. Mather, 1 Term Rep. 12, 15; 2 Potlner on Oblig. by 
Evans; Apy/x. No. 16, pp. 287, 288; North River Bank v. Aymar, 3 Hill, R. 
262; Sandford Handy, 23 Wend. R. 260; Lobdell Baker, 1 Mete. K. 193 ; 
Thallhimer v. Brinckerhoil*, 4 Wend. R. 394 ; Lee v» Munroe, 7 Craneh, R. 366 ; 
Stewartson v. Watts, 8 Watls, R. 392; Carpenter t;. American Insur. Co. 1 Story, 
Rep. 67 ; Randall v, Ches. & Del. Canal Co. 1 Harring. Delaw. R. 284 ; Post, 
§ 80Z o; Bank of United States r. Davis, 2 Hill, N. Y. R. 451, 461, 464. 
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ductor, baggage master, or station master, as to the tnanner of^ 
the loss, made the next morning in answer to inquiries for the 
hrunk, are competent against the company, it being part of the ^ 
duties of such agents to deliver the baggage of passengers, ai!id 
to aoUbunt for the same, if missing and inquiry is made with- 
in a reji&o liable time.^] 

§ 135. lnd<jpd, for most practical purposes, a party dealing 
with an agent, who 'is acting within the scope of* his authority 
and employment, is to be considered as dealing with the princi- 
pal himself. If it is a case of contract, it is the contract of the 
principal. If the agent, at the time of the contract^makes any 
representation, declaration, or admission, touching the matter of 
the contract, it is treated as the rejjrcsentation, declaration, or 
admission of the principal himself.^ But the qualifications above 
stated arc also most important to be attended to. The represen- 
tation, declaration, or admission of the agent, does not bind the 
principal, if it is not made a1 the very time of the contract, but 
upon another occasion ; or if it does not concern the subject- 
matter of the contract, but some other matter, in no degree be- 
longing to the res f^estcr.'^ [Thus the declarations of an agent 
while performing a contract of labor and service for his princi- 
pal, as a son for his father, are not admissible to prove the terms 
of his c'oiitract.^ So the declarations of a driver of a car which 


* [Morse o. Conn. Eivcr KaiJioad, 6 Ora}, 450. See llolnnson r. Fitchburg 

Railroad, 7 Gray, 92, where it was held that in an action against a railroad com- 
pany for dauiages by a collibion through the noi»ligenco of the engineer, his 
Btatenients as to the ac(‘ident, made a few days afterwards, were not competent 
against the (‘onipan} .] « 

* 2 i’othier on Oblig. by Evans, App’x. No. 10, pp. 287,288; 3 Chitty on 
Comm. & Manuf. 207, 208 ; Thallliinier ik Crinckcrhcfr; 4 Wend. 394; Hubbaid 
V* Elmer, 7 Wend. 11. 446, Ante, §§ 67, 68. 

3 Felo V. Hague, 5 Esj). K 135; Ilelyear v, ITawko, 5 Esp. R. 72, 74 ; Alex- 
ander V. Gibson, 2 Gdiiip. 556; Paley on Agency, LIo>d, 256, 257 ; Eairlie 
f?. Hastings, 10 Vcs. 125; Dawson v. Atty, 7 East, K. 367 ; 2 Statkic on Evid. 
Agenty p. 60; 2 Liverm. on Agency, 238, 239, (edit. 1S18) ; 3 Cliitt) on Comm. 
& Manuf. ’208, 209; 2 Pothier on Oblig. by Evans, App\. No. 16, pp. 287, 288; 
Thallhimcr u. BrinLkerhofT, 4 Wend. K. 395; IStewartbon v. Watt^, 8 Watts, ti. 
^92 ; Hubbard v. Elmer, 7 Wend. K. 446. 

4 Corbin r. Adams, 6 Cush. 93. See also, Royall r. Sprinkle, 1 Jones, (N. C.) 
^05 ; Byers t?.«Fowler, 14 Ark. 87. [The declarations of a father as to injuries 
to his minor son are not admissible in an action subsequently brought by the son, 
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ran against and injured a person, made after the accid|i^ 
had occurred and the car had been stopped, but before the driver 
had left it, that he could not stop the .car because the brakes 
fs^re out of order, is not competent against the company.^] ^ 

§ 136. Tlie reasoning, upon which this distinction pi^eeds, 
has been very well explained by a Idte learned Judge.'^ “ As a 
general proposition,” (said he,) “ what one man says, not upon 
oath, cannot be evidence against another man. The exception 
must arise out of soi^e peculiarity of situation, coupled with the 
declarations made by one. An agent may undoubtedly, within 
the scope of his authority, bind his principal by his agreement ; 
and in many cases by his acts. What the agent has said may 
be what constitutes the agreement of the principal; or the repre- 
sentations or statements may be the foundation of, or the induce- 
ment to, the agreement. Therefore,- if writing is not necessary 
by law, evidence must be admitted, to prove the agent did make 
that'Stateinent or representation. So, with regard to acts 69110 , 
the words, with which those acts are accompanied, frequently 
tend to determine their quality. The party, therefore, to be 
bound by the act, must be affected by the words. But, except 
in one or the other of those ways, I do not know, how, what is 
said by an agent, can be evidence against his principal. The 
mere assertion of a fact cannot amount to proof of it; though it 
may have some relation to th# business, in which the person 
making that assertion was enfployed as agent. For instance, if 
it was a material fact, that there was the bond of the defendant 
ii the hands* of [the principal,] that fact would not be proved by 
the assertion that [the agent,] supposing him an agent, had said 
there was ; for that is no fact, that is, no part of any agreement, 
whieh [the agent] is making, or of any statement he is making, 
as indheement to an agreement. It is mere narration ; commu- 
nication to the witness in the course of conversation ; and, there- 
fore, could not be evidence of the Qxiste^e of the fact. The 


in Ills father's name, as procliien ami^ without proof that the father was ai^ent of 
the son at the time when the statements were made, which agency must be 
proved by other evidence than the mere declarations cf the fatller himself. Har- 
vey V. Donelly, 22 Boston Law Uep. 317.] 

1 Lnby v, Hudson River Railroad, 3 Smith, (N. Y.) 131. 

2 Sir William Grant. 
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4 | 4 mission of an agent cannot be assimilated to the admission of 
ffie principal. A party is bound by his own admission ; and is 
not permitted to contradict it. But it is impossible to say, [that] 
a man is^precluded from questioning or contradicting anything 
"^any piirson has asserted as to him, as to his conduct or his agree- 
ment, merely because that'person has been an agent of his. K 
any fact, material to the interest of either party, rests in the 
knowledge of an agent, it is to be proved by his testimony, not 
by his mere assertion.” i [Thus the fact o^agency, or the extent 
of the authority, cannot be proved by the declarations of the 
alleged agent, although accompanied by his acts as ageiit.^] 

§ 137. Thus, for example, what an agent has said, or repre- 
sented, at the time of the sale of a horse, which sale was author- 
ized by his master, whether it be a representation or a warranty 
of soundness, or of any other quality, will be binding upon the 
master. But, what he has said upon the subject at another time, 
or ppon another occasion, will not be binding upon him ; for it 
is no part of the res gestoi ; and did not attach, as an incident or 


1 Fairlic v, flastinors, 10 Yes. J 26, 127 ; Garth v. IIoAvanl, 8 Bing. K. 451. The 
same doctrine- Is fully expounded by Mr. Justice Kennedy, in delivering the 
opinion of the Court, in Ilaniiay xk Stewart, 6 AVafts, 11 . 480. “ In order to dc- 
tennine, (says he,) whether the declarations oi>rej)rcscn(ations of an agent lire 
admissible, as evidence against his principal, it may bo j)i*oper, first, to state the 
grounds upon which they have been deemed to bo so. 'J’lic statements of an 
agent, generally, though made of the business of his principal, are not to be taken 
as equivalent to the admissions of the princqjal ; for then the latter would be 
bound l>y them, whether true or false, which would render tlic situation of every 
principal truly perilous. Kvery man has a right to make such representations of 
what he has done, as he pleases, and to bind himself to abide by them, whether 
true or otherwise ; and they, of course, may be given in evidence against him 
afterwards, when relevant to the issue trying; not, however, because the facts 
therein stated are true ; but because he has the ri^ht to pledge himself in the 
same manner as if they were true ; and if true, justice naturally rccjuircs that he 
should be bound by them ; or if not, it is no more than the infliction of a just jicn- 
alty for his disregard of truth. But it would not be reasonable to hold him 
responsible., upon the sam’e |)rinciple, for the declarations of his agent; nor upon 
any principle, except that of truth, and the protection of those against loss or in- 
jury,’ that might otherwise arise, from their having confided in the representations 
of the agent, madi^ by him at the time of entering into the agreement, or of trans- 
acting the business, under the authority of his principal.” 

> 3 Brigham, u. Peters, 1 Gray, 139. 
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inducement to the. sale.^ For su<5h purposes the agent is no 
longer acting as agent of the master ; and his declarations are 
not to be used as proofs against the master ; but the facts con- 
tained in those declarations must be proved aliunde? Indeed, in 
such cases, the agent himself may be properly called as% wit- 
ness ; and, hence, it has been said, that his declarations are not 
the best evidence of the facts.^ 


1 rielycar v. ITawko, 5 Esp. R. 72, 73; Lobdcll o. Bakei, 1 ]Metc. R. 193; 

North River r. Aymar, 3 Hill, R. 2C2 ; Hubbard .. Elmer, 7 Wend. 

R. 446. ® 

2 2 Starkic, Evid. Agent ^ 60, 61 ; Cooley v, Norton, 4 Cush. 93 ; Lanffhonic v. 
Alluutt, 4 Taunt. R. 511 ; Belhain y. Benson, 1 (low, R. 45 ; Fairlie v. Hastings, 
10 Vcs. 123 ; l*aley on Agency, by Lloyd, 257, 2U8, 269 ; Masters v. Abraham, 1 
Esp. R. 375 ; llnnnay u. Stewart, 6 Watts, R. 489 ; Smith on Mere. La>v, 66, 67, 
(2d edit.) ; Id. eh. 5, g 4, p. 123, (3d edit. 1S43) ; Hubbard v. Elmclll? Wend. 
446. Questions of a diti’erent nature may’ arise; as, for example, whether the 
verbal declarations ol‘ an auctioneer, at a sale, shall be permitted to couiitcjvail 
or vary the printed particulars of the sale ; and also, whether parol declarations 
of an agent, during the negotiation of a contract, afterwards reduced to writing, 
shall be admitted to control or vary that writing. But these are questions which 
more j)n)|)e] ly belong to tbc general law of’ evidence, than to the doctrines of 
agoiK!}' ; .since they may eijually arise in the case of the ]>rincipal hnusclf, if he is 
the immediate ])arty to the transaction. As to the case of the auctioneer, see 
Gurniis c. Lrluirt, 1 11. Bl. 289 ; Powell w. Edmunds, 12 East, R. 6 ; Howard v, 
Braithwaile, 1 Vcs. ik B. 210 ; Jones v. Educy, 3 Camp. R. 285 ; Ogilvic v. Fol- 
jambe, 3 Mcriv. R. 53. As to the other case, see Pickering v. Howson, 4 Taunt, 
li. 779; Rain v. Old, 2 Barn. & CTessw. 63^4. 

This suggestion docs not show the true foundation of the rule, which admits 
01 excludes the declarations and admissions of the agent : for, in all such cases, the 
agent may be examined under oath. But, notwithstanding that, his declara- 
tions and admissions are clearly evidence, when a part of the res gesUe, In 
Garth v. Howard, 8 Bing. ll. 451, Lord Chief Justice Tindal said : “ If the transac- 
tion, out of which this suit arises, had been one in the ordinary trade or business 
of the defendant, as a pawnbroker, in which trade the shopman was agent, or 
servant lo tliii deleiidant, a declaration of such agent, that his master had received 
the gooils, might j>vobably have been evidence againit the master, as it might be 
held within the scope of such agent’s authority to give an answer to such an 
imjuiry, made by any j.^rson interested in the goods de^iosited with the pawn- 
broker. In that case, the rule laid down by the Master of the Rolls, in the case 
of Fairlie o. Hastings, which may be regarded as the leading case on this head of 
evidence, directly applic.s. But the transaction with Fleming * appears to us not 
a transaction in his business as a pawnbroker, but was a loan by him, as by any 
other lender of money, at five jier cent. And there is no evidence to show the 
agency of the shopman in private transactions, unconnected with the basiness of 
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§ 138. Upon this ground it is, that, where an agent is author* 
ized to pay money for work done for his principal, or where he is 
referred to, to settle and adjust any account or business, his admis- 
sions of the existence of the debt, and of its validity, will be suffi- 
cient tb take the case out of the statute of limitations ; for it is 
connected '^ith, and a part of, the very business of .his agency.^ 
So, an acknowledgment by an agent authorized to buy goods 
for his principal, that he has received the goods will, if made 
while he is transacting the business, but not otherwise, be good 
evidence of the delivery of them to him, as against his prin- 
cipal.'^ ♦ 

§ 139. And not only will the positive acts, representations, 
declarations, and admissions of an agent, when part of the res 
gestcBj be binding upon the principal ; but even his fraudulent or 
negligeid statements, misrepresentations, and concealments, ^ill, 
in many cases, have the same effect.® Thus, for example, if an 
agent auth^ized to procure insurance, should conceal from the 


the shop. I doubted much, at the time, whether it could be received, and inti- 
mated such doubt, by reserving the point ; and now, upon consideration with the 
Court, am satisfied, that it is not admissible. Tt is dangerous to open the door to 
declarations of agents, beyond what the cases have already done. The declara- 
tion itself is evidence against the principal, not given upon ofith ; it is made in 
Lis absence, when ho has no opportunity to set it aside, if incorrectly umde, by 
any observation, or any question put to the agent ; and it is brought before the 
Court and jury, frequently, after a long interval of time. It is liable, therefore, 
to suspicion originally, from carelessness or misapprehension in the original 
hearer; and again, to further suspicion, from the faithlessness of memory in the 
reporter, and the facility with which he may give an untrue account. Evidence, 
therefore, of such a nature, ought always to be kept within the strictest limits to 
which the cases have confined it ; and as that which was admitted in this case, 
appears to us to exceed those limits, we think tbere'ought to be a new trial.” 

1 Burt 17. Palmer, 5 Esp. R. 145; Paley on Agency, by Lloyd, 267; Palethorp 
V, Furnish, 2 Esp. R. 511, n. ; Anderson v. Sanderson, 2 Stark. R. 201 ; S. C. 
Holt, R. 591. 

* Biggs 17. Lawrence, 3 Term R. 454. But see Baiicrman v, Radenlus, 7 
Term R. 663, and Betliam v. Benson, 1 Gow, R. 45 ; Drake v. Marryatt, 1 Barn. 
& Cressw. 473 ; Clifford r. Burton, 1 Bing. R. 199 ; Gregory v. Parker, 1 Camp. 
R, 394 ; Paley on Agency, by Lloyd, 270, 272, 273 ; 2 Pothier on Oblig. by 
Evans, App’x. No. IG, pp. 287,288; Bingham v. Cabot, 3 Dali. 19; Garth t 7 - 
Homrd, 8 Bing. R. 451 ; New England Mar. Ins. Company i;. De Wolf, 8 Pick' 
1^6 ; Van Reltssellaer v. Morris, 1 Paige, R. 1 3. 

8 Ante, §§ 126, 127 ; Bennett r. Judson, 7 Smith, (N. Y.) 238. - 
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undoTT^ters a material fact within' his own knowledge, it will be 
equaJly as potent to invalidate the insurance, as if it were con- 
cealed by the principal himself.^ [But it has been held in Eng- 
land, that where A., a principal, knowing a material objection 
to the hjtling of a tenement, as that an adjoining house was a 
house of ill-fame, employs B., an agent, to let the property, who 
is ignorant of such objection, and B. innocently makes a misrep- 
resentation to C. concerning such estate, and thereby i|iduces C. 
fo hire tlie tenement, the misrepresentation of the agent will not 
be held support an allegation of fraud and covin in the prin- 
cipal, since Hte had made no misrepresentation, not even to his 
agent, and his agent had made no misrepresentation, since he 
had no knowledge of any such objection.*-^ Neither was there 
any proof that the principal had purposely employed an innocent 
agent that he might ignorantly make such misrepresentation. 
But this case may not be inconsistent with the sound and per- 
fectly weJl-s(‘,t11ed principle, that if a principal seeks to enforce a 
contract made by his agent, he is as much bound by any mate- 
rial misrepresenlation made thendn by the agent, as if made by 
himself, '.rinis, if A. obtains credit upon the recommendation 
of B., which is so far a fraudulent misrepresentation, that, if 


1 Marshall on Tnsur. B. 11 , § 1 , p. 4G6 ; Fillis v. Brutton, Marsh, on 

Insur. B. 1 , cli. 11 ,§ I, p.*l()7 ; Stewart v. Dunlop, 4 Bro. Pari. Cas. 483 ; S. C. 
Alarsli. on Insur. B. 1 , eh. 11 . § 1 , p. 408 ; VVilles v. Glover, 4 Bos. 8 c Pull. 14 ; 
Shirley v. Wilkinson, Doug. 11. 306, n. ; Roberts v. Foniiereau, Park on Insur. ch. 

; , p. 28.'), (7th edit.) ; Seaman v. Fonnereau, 2 Str. R. 11 S3; Ruggles v. Gen. 
l»»t. Ins. Company, 4 Mason, R. 74 ; S. C. 12 Wheat. R. 408 ; 3 Chitty on Comm. 
8 c Manuf. 208, 200 ; Paley on Agency, by Lloyd, pp. 256-262 ; Carpenter r. 
Amer. Ins. CAmpany, 1 Story, R. 57 ; Bank of U. States v. Davis, 2 Hill, N. Y. 
11. 4M, 461, 462. 

2 Cornfoot r. Fowke, 6 Moos. & Welsh. 358. [This case has sometimes been 
doubted, and sometimes sharply criticised ; see Fitzsimmons v. Joslin, 21 'S^erm, 
120-141 ; but when understood in its true light seems not open to the objections 
made. Tlic jury at the trial found a verdict for the defendant, which was set 
aside by the Court of Exchequer soleh/ upon the ground that the allegation of 
fraud in the plaintilf, upon which the defence proceeded, was not proved by the 
evidence. But if there had been no allegation of fraud in the case; and the les- 
see had relied, not upon positive fraud in the plaintiff, but upon a misrepresen- 
tation merely, it was not denied by the Court, but that the contract might have 
been avoided for that cause, and the principal would have been bound by the 
misrepresentation of his agent. See National Exchange Company v. Drew, 32 
Eng. Law & Eq. R. i, 14 , 15 .] 

13 ** 
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made by A. himself would avoid the sale, it will have the same 
effecti if its falsity was known by A., and he claims to hold the 
goods purchased by means of this fraudulent representation.^ 
So, where the directors of a joint stock company, by fraudulent 
reports of the standing and conditions of the company, induced 
third persons to contract with the company, and the latter was 
benefited by the transaction, it was held that the company would 
be bound by the misrepresentation.^ So, where an auctioneer 
pretended to have received bids, not actually made, and thus ran 

Fitzsimmons v. Joslin, 21 Verm. 1 29. “ In this case the creditors of a 
trader, who was insolvent, but who wished to purchase goods, being unwilling 
extend to him further credit, told him, that they did not like to sell to him, if he 
could buy elsewhere, and gave him the name of another merchant, and author- 
ized him to refer to them. He attempted to purchase of this merchant, and, being ^ 
asked for references, gave thh names of his original creditors, and was told to 
call again in half an hour. He did call again in the course of the day, and the 
purchase was eifcctcd. No inquiry was made by the vendor of the purchaser, as 
to his circumstances, nor did he give any assurances whatever relative thereto. 
On the .same day, and after the purchase was effected, the purchaser met one of 
his original creditors, who told him that he had been called upon by tJic vendor, 
and that * he had given as good an account of him as lie could and not make 
himself liable,’ — ‘ that he had told him, that he, (the purchaser,) was a clever 
fellow, and was doing a thriving business in Vergennes, and that he (the cred- 
itor) had sold him goods, and he paid well, and he was ready to sell him more.’ 
At the time of this transaction the purchaser was in aA*earB to these same origi- 
nal creditors, to the amount of several hundred dollars each, and their demands 
had actually been placed in the hands of their attorney at Vergennes, where the 
purchaser resided, for collection pand, as soon as they learned, that this last pur^ 
chase had been effected, they sent instructionji to the attorney to attach the goods, 
as the property of the purchaser, upon their arrival at the place of destination. 
This was done ; and, as soon as the vendor was informed of the insolvtmcy of 
the purchaser, which was within a week after the attachment, he demanded the 
goods of the sheriff, offering to pay freight ; but the sheriff refused to surrender 
them. The attachment was made upon suits^ in favor of the several original cred- 
itors ; and it did not appear that either of these creditors, except the one above 
mentioned, had made any representation whatever in relation to the matter. 
And it was held, that the purchaser was res^nsible for the representations made 
by his creditor, and that the vendor, having been cheated and deceived by means 
ior which the ^purchaser was legally responsible, might sustain trover against the 
shenff to recover the value of the goods so attached.”] 

2 National Exchange Company v. Drew, 82 Eng. Law & Eq. K. 1. See also 
Burnes v. Pennell, 2 House of Lords Cases, 497 ; Ranger v. Great Western Rail- 
way, 6 Id. 72 ; 27 Eng. Law & Eq. E. 35 ; Wontner u. Shairp, 4 Railw. Cas. 
542. 
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up the price of the property from $20,000, the last real bid, to 
$40^000, at which it was struck off to the plaintiff, who had no 
knowledge of the fraud, it was held that the owners of the prop- 
erty were bound by this fraud, although they did not direct it, 
but still claimed to hold the whole $40,000 paid.^] The reason 
seems to be, that, where one of two innocent persons must suf- 
fer, he ought to suffer, who has misled the other into a false con- 
fidence in his agent, by clothing him with apparent a^jthority to 
act and speak in the premises, and who otherwise might receive 
an injury, for which he might have no adequate redress. 

§ 139 a. The question has been made in cases of joint agency, 
(not of joint and several agency,) how far the acts, or admis- 
^sions, or representations, or concealment, or negligences of one 
agent in the common concern, intrusted to them, unknqwn to 
the others, will affect their principal. It would seem clear'upon 
principle, that, where the authority given is joint, neither of the 
agents can act, so as to bind the principal by his act without 
the cooperation of all the others in the same act.- If, then, the 
act of one joint agent alone will not bind the principal, upon 
what ground can his admissions, or representations, or conceal- 
ments, or negligences have a more conclusive and comprehensive 
effect ? Yet it seems sometimes to have been thought, that, in 
cases of mere joint agency, the act of one of the several joint 
agents would bin^ the principal; and cei*taiiily, if that be correct, 
the conclusion seems irresistible, that the admissions, represen- 
tations, concealments, and negligences of one of several joint 
agents ought equally to bind the principal.’'^ 

§ 140. Upon a similar ground, notice of facts to an agent is 
constructive notice thereof to the principal himself, where it 
arises from, or is at the time connected with, the subject-matter 
of his agency ; for, upon general principles of public policy, it 
is presumed that the agent has communicated such facts to the 

^ Vcazle c, Williams, 8 Howard. 124b 

2 Ante, § 42-44. 

3 See Bank of the U. States v, Davis, 2 Hill, N. Y. 11. 451, 4^3, 4(»4, where 
the doctrine is maintained, that in cases of joint agency, the principal is respon- 
sible for the conduct of each and all of his agents, while acting within the limits 
of the power conferred on them, that is, on all them jointly. It deseives consid- 
eration, whether this doctrine is maintainable except in cases where the power is 
joint and several. Tost, §§ 140, 140 o, 140 6, and note. 
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‘ principal ; and if he has not, still the principal, having iiitrasted 
the agent with the particular business, the other party has a 
right to deem his acts and knowledge obligatory upon the prin- 
cipal ; otherwise, the neglect of the agent, whether designed or 
undesigned, might operate most injuriously to the rights and 
interests of such party But, unless notice of the facts come to 
the agent, while he is concerned for the principal, and in the 
course of the very transaction, or so near before it that the agent 
must be presumed to recollect it, it is not notice thereof to the 
principal, for otherwise the agent might have forgotten it; and 
then the principal would be affected by his want of memory, at 
the time of undertaking the agency.’^ Notice, therefore, to the 
ageait, before the agency is begun or after it has terminated, will^ 
not, ordinarily, affect the principal.*'* 

§ 140 a. We haye already had occasion to consider how far, 
in cases of joint agency, the act, admission, representation, or 
concealment of one, without the knowledge or assent of the 
others, would or ought to bind the principal.'^ Probably, the 
same rule would be held applicable to notice in cases of joint 
agency. In cases of corporations, who act thnnigh the instru- 
mentality of agents, the same rule, as to notice, would seem 
properly to apply to their regular agents, as applies to tlie 'agents 
of a mere private person. But a nice question may arise, in 
cases where corporations act through the instrumentality of a 


1 Paley on A;;enfy, by Lloyd, pp. 262-26G ; Fitzlierbert u. Mather, 1 Term 
R. 12, 16; Le Neve v. Le Neve, 1 Ves. p]). 64-69 ; llierii v. Mill, 13 Ves. 114 ; 
Id. 120 ; 3 Cliitty on Comm. & Manuf. 20S, 209 ; 1 Story on Eq. Jurisp. § 408 ; 
Astor V. Wells, 4 Wheat. 11. 466 ; 2 Li verm, on Agency, pp. 235-238, (edit. 
1818) ; Cowen v. Simpson, 1 Esp. R. 290 ; Toulmin i;. Steere, 3 Meriv. R. 210 ; 
Smith on Merc. Law, 67, (2d edit.); Id. ch. 5, § 4, p. 123, (3d edit. 1843) ; 
Berkeley AVatling, 7 Adolph. & Eli. 29 ; Fulton Bank v. New York anti Sharon 
Canal Company, 4 Paige, R. 127, J36, 137 ; Bank of United States v. Davi.s, 2 
Hill, R. 451, 461, 464 ; Hovey v. Blanchard, 13 N. Ilamp. K. 145; Siiltori t\ Cil- 
laye, 3 Barbour, Sup. Ct. R. (N. Y.) 529^ R^s v, Houston, 25 Missis.sippi, 591. 

9 Hiern v. Mill, 13 Ves. 120; 1 Story on Eq. Jurisp. § 408 ; 2 Li verm, on 
Agency, 235, 237, (edit. 1818); Hargreaves u. Rothwell, 1 Keen, R. 159'; 
Bracken v. Miller, 4 Watts & Serg. R.- 102; Hood v. Fahneslock, 8 Watts, R, 
489,490; Lawrence v. Tucker, 7 Greenb 195 ; Boyd v. Vanderkemp, 1 Bar- 
bour, Ch. R. 287; Fuller Bennett, 2 Hare, 402, where the subject is fully 
discussed.' 

«Ibid. 


4 Ante, §§ 42,139 a. 
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Board of Directors or Trustees, or- ’other , official agents, how far 
notice to one of the directors, or trustees, or other official agents, 
is to be deemed notice to all, and binding upon the corporation. 
Thus^ for example, suppose, in the case of a ‘bank, one of the 
directors should have notice that a note offered for discount was 
invalid or void, from extrinsic facts, unknown to the other direc- 
tors, and he should conceal those facts, and the note should be 
discoi^nled by the Board; the question w^ould arise, whether no- 
tice to one director, and unknown to the others, was notice to, 
and obligatory upon, the corporation, so as to let in the proof as 
a defence against a suit on the note for nonpayment. Upon 
this question, it is not easy to affirm what is the prevailing rule, 
/iince the authorities are not entirely agreed. On the one ^and, 
it has been tiiought reasonable, that nothing but an official no- 
tice of the facts to the Board, or to the majority of the Board, 
acting as such in the particular discount, ought to bind the 
bank.^ On the other hand, it has been insisted, that notice of 
the facts to any one of the directors, who acts in the discount, 
(but not unless he acts,) is sufficient to bind the corporation, al- 
though the other directors at the Board had no knowledge there- 
[So, ill another case, it was held, that notice to the presi- 
, ident of a banking corporation, that stock, standing upon the 
books of the bank in the name of one person, is held by him in 
trust for another, should be considered as notice to the corpora- 
tion. And it is not necessary, in order to affect the corporation 
wdth notice of such trust, that there shdbld have been a full com- 
.nunication of all the circumstances connected with it.^1 


^ Sec J.ouisiana State Bank v. Senccal, 13 Louis. R. 525, 527 ; lluusatonic and 
Lee Bank v. Martin, 1 Mctc. R. 294, 308 ; Coiunicrcial Bank v. *Cuniungham, 
24 ricknjLi. 274, 276. On this occasion, the Cqjirt said : “ The knowledge of 
Parker, although he was one of the directora of the Commercial Bank, is no 
proof of notice to that Oorporation, especially as he was a party to all these con- 
tracts, whoso interest might be opposed to that of the corporation. To admit the 
stockholders or directors of a bank to subject it to liability, or to aifect Its inter- 
ests, unless they have authority so to do expressly by its charter, would be at- 
tended with the most dangerous consequence!, and is certainly not sanctioned by 
any authority. Hallowell & Augusta Bank v. Hamlii, 14 Mass. R. 180.'* 

® Bank of United States v. Davis, 2 Hill, R. 451 ; IVorth River Bank v. Aymar, 
8 Hill, R. 262, 274, 275. 

* Portefr V, Bank of Rutland, 19 Verm. .410. 
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§ i40 b. If we examine the subject upon general principles, 
and with reference to practical convenience in the administra- 
tion of banks, it might seem, that, to bind the bank, the notice 
ought to be given to the proper agents of the bank, legally in- 
trusted with the particular business, to which the notice relates. 

If the business be legally confided to the cashier, notice to him 
ought to bind the bank. If it is to be done by a Board of Directors, 
as, for example,, in the discounting of notes, they ought tqhave 
official notice of any illegality or informality affecting the notes. 
And notice to one director only, unknown to the others of the 
Board, ought not to bind the bank.^ But in one of the author- 
ities, a distinction is taken between notice given to a director ^ 
privay;ely, and notice given to him officially, for the purpose 
being communicated to the Board, although it should not be' 
communicated to the Board. In the latter case it is said, that 
the banik is bound by the notice to the one director only, al- 
though it may not be in the former.^ In another case a distinc- 
tion is taken between notice to a director, who acts at the Board, 
in discounting a note, of whose illegality or infirmity, he alone 
has notice, and not the Board, and notice to a director, who does 
not act at the time of the discount at the Board. In the former 
case, it is said, that the bank is bound ; in the latter it is not.® - 

1 Louisiana State Bank v, Senecal, 13 Louis. R. 525, 527. Sec also National 
Bank v, Norton, 1 Hill, N. Y. R. 572, 578 ; Bank of United States v. Davis, 2 
Hill, R. 451, 463 ; Fulton Bank York & Sharon Canal Company, 4 Paige, R. 

127, 136, 137. 

8 National Bank v, Norton, 1 Hill, N. Y. R. 575, 578 ; Fulton Bank v. New 
York & Sharon Canal Company, 4 Paige, R. 127, 129. 

3 Bank of United Slates v. Davis, 2 Hill, R. 451, 464 ; North River Bank v. 
Aymar, 3 Hill, N. Y. R. 262, 274, 275. In the case of Bank of United States 
V. Davis, 2 Hill, N. Y. R. 451, 463, Mr. Chief Justice Nelson, in delivering the 
opinion of the Court, said : “ agree, that notice to a director, or k|pwlcdgc 
derived by him, while not engaged , otiicially in the business of the bank, cannot 
and should not operate to the prejudice of the latter. This is clcai*, from the 
ground and reason upon which the doctrine of notice to the principal, through 
the agent, rests. The principal is chargeable with this knowledge for the rea- 
son that the agent is substituted in his place, and represents him in the partic- 
ular transaction; and as this relation, strictly speaking, exists only while the 
agent is acting in the business thus delegated to him, it is proper to limit it to such 
occasions. But in thiis case, as has been already observed, Williams was a mem- 
ber of the Boai^, participating at the time in the discounting of bills and notea ^ 
as one%f the directors of the bank ; and as such procured the discount of the 
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Perhaps it will be found, that, if .either of these distinctions is 
to prevail, it will sap the foundations, on which the security 


paper in (juestion, avowedly for his own benefit, but knowing at the time that it 
belonged to Davis, one of the defendants. 8o far, therefore, as he may be re- 
garded as representing the bank in transacting its business at the IJoarcJ, the 
institution must be considered as having knowledge of the fraudulent perversion 
of the bills from the objeet for wdiieli they were drawn. To this extent, his acts 
and knowledge concerning the object and ownership of the paper, are to be 
deemed the acts and knowledge of the institution itself. It is said, however, 
that Williams was but one of the five empowered by the ba^ k to represent it in 
this transaction ; that the bank is not therefore to be held responsible for his in- 
‘.jjlvidual fraud at the time, nor can it be chargeable with his knowledge of the 
y^ts, under which the j)aper in question w'as diseoimted ; and that such jpiowl- 
edge is chargeable only when the agent has full power to act for the principal 
in the particular case. It is not to be denied, that if a principal employs several 
agents to transact jointly a particular piece of business, he is equally responsible 
for the conduct of each and all of them while acting within the limit and scope 
of their power, as completely so as he would be for the conduct of a single ageii^ 
upon whom tlie whole authority has been conferred. He cannot shift or avoid 
this responsibility^)y the multiplication of his agents. It is also clear, that the 
corresponding responsibility of each of the several joint agents to the prin- 
cipal lor the laithtul discharge tif their duties, is as coiiq)lete and perfect as in 
the case of a single agency ; and any prejudice to the principal, arising from 
fraud, misconduct, or negligence of either of them, w'ould alford ground for re- 
dress from the party guilty of the wrong. Thc'se are general conceded jwinci- 
j)les, for which no authority need be cited. One of the grounds for charging the 
j)rincipal with the knowledge ])ossessed by the agent is, because the latter is 
bound to communicate the fact to the former, and is liable for any prejudice that 
nny arise from a neglect in this respect ; and hence the law presumes that the 
iirineipal has has had actual notice. Now the duty of any one of the joint agents 
is as obligatory on him in this respect, as if he had possessed the sole pow'cr in 
the matter of the agency, and any prejudice resulting from the neglect would 
aiferd a like redress. Again, so completelyils the }>rincipal represented by tbe 
agent while acting within the scope of his authority and employment, that the 
third party, for most purposes, is considered as dealing with the principal him- 
self. In the case of a contract, it is deemed tlie contract of the principal, and 
if the agent at the time of the contract make any representation or declaration 
touching the subject-matter, it is the representation and declaration of the prin- 
cipal. Sandford v, hLmdy, 23 Wend. 260, and cases there cited. Upon these 
views it seems to me consistently and reasonably to follow, that in case of a joint 
agency by sevA'al persons, — as of the directors of a bank, — notice to any one, 
or the acts of any one, while engaged in the business of the principal, is notice 
to the bank itself. The corporation is acting and speaking through the several 
^directors, who jointly represent it in the particular transaction. In judgment of 
law it is present, conducting the business of the insti:utioji itself ; the acts of the 
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of all banking and other moneyed corporations, if not of all 
corporations, have been bithertp supposed to rest, to wit', that 


several dirc(‘(ors are the acts of the bank; their knowledge the knowledge of 
the bank, and notice to them, notice to the bank.” In 'North River Bank v. 
Ayq|ar, 3 ILH, N. Y. R. 262, 274, the Supreme Court of New York recognized 
the authoiil\ of this case. In Fulton Bank v. Now York and Sharon Canal 
Company, 4 Paige, R. 127, 136, 137, Mr. Chancellor Walworth said: There 
can be no ac'tual notice to a corporation aggregate, except through its agents or 
o/licers. The director or trustees, when assembled as a Board, are the general 
agents, upon whom a notice may be served ; and which will be binding upon 
their successors and the corporation. But notice to an indi\ ideal director, who 
has no duty to perform in relation to suth noti(‘e, cannot be considered a noti(M. 
to the corporation. The notice, which Brown and Cheese borough had ol what totm 
place at the house of the former, on the e\cning of the 7th of September, was 
of itself legal notice to the bank that the fund was placed under the control of 
the finance committee ; and that Brown, although he left his sigiuiture, and ap- 
parently had the control of the money the next morning, was not in trict author- 
ized to draw it fiom the bank. But if Cheeseborough had been authorized by the 
bank, as their president and agent, to agree to receive the money on di^posit, the 
agreement made with him as such agent, would have been no%ce to the corpora- 
tion ; alAough he neglected to communicate the facts to the other officers of the 
bank, or to the board of directors!. It i". well settled, that notice to an agent of 
a party, whose duty it is, as such agent, to act I'pon the notice, or to communi- 
cate the information to his piiqpipal, in the piopcr discharge of his trust as suett^ 
agent, is legal notice Jto the principal. And tliis rule applies to tlie agents of 
corporations as well as othei*s.” On the other hand, in Louisiana State Bank 
V, Seneca], 13 Louis. R. 525, 527, Mr, Justice Rost, in delivering the opinion of 
the Count, said • “ It was proved at the trial, that the note was given in payment 
of land sold by Mrs. Peychaud, and was deli\ercd to Jier husband, Anatole Pey- 
chaud, who had signed with her the deed of sale. That deed contains a clause, 
that the note, ujion which this action is brought, shall not be negotiated, nor the 
payment thereof exacted, until the propert;y sold shall be fully released from all 
liabilities resulting, or to result, certain general mortgages then existing 
Upon it. Pe}chaud, being at that time a director of the Louisiana State Bank, 
oflered the note for discount, before the mortgages were laiscd; was present 
at the Boani when it was acted upon ; took no part in the discount ol it, and 
gave no information to the Board in relation to the restrictions contained in the 
act of sale. The note was discounted for his benefit, and the defendant now 
contends, that he was the agent of the bank, and that the knowledge of the agent 
being the knowledge of the principal, the plaiiitifis are to be considered as liav- 
ing received notice, and ought not to recover. If the Luowled^ of those facts 
bad been brought home to the president or cashier, we would unhesitatingly say, 
that the plaintiil's were bound by it, they being the executive officers of the bank, 
upon whom 4il notices and process may be served. But directors are not officersn 
ot the bank, m the proper sense of the word, nor have they individually any 
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no act, or representation, or knowledge of any ageht thereof, 
unless officiary done, made, or acquired, is ta be deemed the 
act^ represAtation, or knowledge of the corporation itself. If 
it is onc*e promulgated, that the mere private knowledge of any 
director of a bank, or of any member of an official Board, is 
binding upon the bank, although unknown to the other mem- 
bers of the Board, whenever he acts officially at the Board, or 
whenever it is his duty to communicate that knowledge to the 
Board, it will be found difficult to circumscribe th^ doctrine 
practically within any bounds short of binding the corporation 
in all cases, where any director such private knowledge. It 
may) perhaps, be correctly said, that, in all cases, it is the* duty 
- jJjSf ev(‘ry director to communicate all facts within his knowledge 
or notice, which are material to the interests of the bank. When- 
ever, therefore, the question shall again directly arise in judg- 
ment, it will well deserve the profound consideration of those 
who shall be called upon to decide it, what, in a conflict of au- 
thority, ought, upon principle, to be the true rule to govern, with 
reference to the rights, and claims, and securities, not -only of 
the members of corporations, but al&o of the public at large deal- 
ing with corporations. It may here be said in respect to both, 
, Una salu6^ ambobus penculum. % 

§ 140 c. If notice to any director, be notice to the corporation, 
although never communicated to the other proper functionaries 
of the corporation, notice by any director ought equall^^to pre- 
vail in favor of the corporation, although not authorized by any 
i ct of the appropriate Board, superintending its concerns. Ques- 
tions may easily be put upon this subject, which would involve 
considerations of a very delicate and important nature. Would 
noricc to a single director of a bank, of the dishpnor of a bill or 
note indorsed by or on behalf of the bank, be notice to bind the 
bank, although the other directors never had any knowledge 

powrer or (ontrol m the management of its concerns. They act collectively, and 
At stated timm, and have otherwise no more to do with the general management 
of the institution than the other stockholders. The director, in this insta ice, had 
a direct interest in suppressing the information he possessed ; and it would* be 
extending constructive notices be>ond all reasonable bounds to say, that the 
plaintiffs must be held cognizant of facta which Are proved to have been inten- 
tionally concealed from them, by a person who, individually, was neither their 
officer nor their agent.” 
agency. 
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thereof? Would notice of the dishonor of a bill or note indorsed 
to, and held by the bank, given by one of the dire<jtors, be good 
*to bij|d the indorsers, although unknown to the Boatd of Direc- 
tors, and never adopted by it ? Would a bank, holding bills or 
notes indorsed to it by one of its directors, be affected with all 
infirmities, or illegalities, or frauds, which might attach to it in 
his own hands, upon the notion of constructive notice thereof? 
Would a mortgage, made to a bank by one of its directors, or 
by a third^person, be affected by prior unregistered incumbrances 
or other equities, attaching to it, which were known at the time 
to such directors ? Would a Mortgagor be permitted to avoid a 
mortgage gi^n by him to the bank, for a valuable consideration, 
without notice by the Boaiti of Directors of any defect in tho 
title, merely because one of the directors had,' at the time, secret 
knowledge of facts which would avoid it ? These questions are 
put merely to show the extent to which the doctrine of construc- 
tive notice may be carried in regard to corporations which are 
compellable, by their charters, to act through the instrumentality 
of a Board of Directors. 

§ 140 d/On the other hand, notice of facts to the principal is 
ordinarily notice thereof to the agent ; for it is the duty of the 
principal to communicate to his agent notice of the facts which 
come to his knowledge, touching the matter of the agency ; and 
if the principal suffers any loss or injury by want of such notice, 
be sufi^s by his own fault; and if the other party is injured 
thereby, he ought to haj|e correspondent redress.^ The law, 
therefore, imputes the knowledge of the principal to be the 
knowledge of the agent, either upon the presumption, that the 
principal has done his duty, or to avoid all circuity and difficulty, 
as to the mode and extent of the remedy. 

§ 141. We have already had occasion 'to remark, that, although 
the powers of agents arc, ordinarily, limited to particular acts ; 
yet, that extraordinary emergencies may arise, in which a person, 
who is an agent, may, from the very necessities of the case, be 
justified* in assuming extraordinary powers; and thflik his acts, 
fairly done, under such circumstances, will be binding upon his 


1 Msyhew v. Karnes, 8 Bam. & Cressw. 601 ; Willis v. Bank of Bngland, 
4 Adolph. & £11. 21, 89. 
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principal.^ Thus, for example, a factor will be justified in devi- 
ating from his orders directing him to sell at a stipulated price, 
if the goods are of perishable nature, and the sale is indispen- 
sable td^ prevent a total loss, or a greater loss.^ The master of 
a ship acquires in the same way, as we have seen, a superinduced 
authority over the cargo of the ship in cas(;s of necessity, which 
does not belong to his ordinary agency.® Upon the same ground, 
perhaps, an agent, not generally authorized to insure, might, in 
unforeseen exigencies, to 4 )revent an irreparable loss to his prin- 
cipal, acquire a right to insure for his principal.^ So an agent, 
who is directed by his principal to place his funds in a certain 
place, may be justified or excused in sending thelh to another 
place, if there be reasonable ground of alarm and danger, which 
prevents him from obeying his orders.® 

§ 142. The same doctrine would seem to apply to the caee of 
a mere stranger, acting for the principal without any authority, 
‘under circumstances of positive necessity; as, for example, in 
the case of a stranger interfering to prevent irreparable injury to 
pfrishable property, occasioned by fire, shipwreck, inundation, or 
wier casualties, or found without any known owner or agent, in 
order to its due •prdtection or preservation.^’ In such cases, he 
performs the functions of the Negoti^um Gestor of the civil 
law ; and seems justified in doing what is indispensable for the 
preservation of the property, or to prevent its total destruction.^ 

I Ante, § 85; Tost, 118, 193, 194, 237 ; 2 Kent, Comm. Lect. 41, p. 614, (4tb 
; 3 Chitty on Comm, and Mannf. 218 ; Liotard v. Graves, 3 Caines, R. 226 ; 
Lawler r. Keaquick, 1 John. Cas. 174; Drummond y. Wood, 2 Caines, R. 310; 
Forrestier v. Bordman, 1 Story, R. 43. 

s 3 Chitty on Comm. And Mannf. 218 ; 1 Comyn on Contr. 236. But see 
Anon. 2 Mod. 100 ; Story on Bailments, § 455 ; Ante, § 85 ; Chapman v. Morton, 
11 Mces. & Weis. 540. 

3 Ante, §§ 85, 118 ; The Gratitudine, 3 Rob. 255 to 268. 

• See Wolf V, Horncastle, 1 Bos: k Pull. 323 ; Paley on Agency,^ by Lloyd, 
107, 108; 1 Li verm, on Agency, 123, 124. 

® Perez v. Miranda, 19 Martin, R. 494. 

® Story on Bailments, § 83. • 

’ Story on Bailments, § 189 ; Dig. Lib. 3, tit. 5, 1. 10, § 1 ; Id. 1. 45 ; Pothier, 
Pand. Lib. 3, tit 5, n. 1 to 14 ; Pothier, App'x. Du Quan Contrat Negot, Ges- 
torum; 1 Pothier on Oblig. n. 113 to 115; 2 Kent, Comm. Lect. 41 , p. 616, (4th 
"edit) ; Enk. Inst B. 8, tit 8, § 62; 1 Stair, Inst B. 1> tit 8, § 3 to 6, by 
Brodie. 
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Salvors, on land, equally with those at sea, in cases of this sort, 
are understood to be clothed with authority to dispose of the 
property saved for the interests of all concerned, if it "be of a 
peristiable nature, or unfit to await the regular determi^jation of 
a court of ju&tice.^ 

§ 143. Cases bearing a strong analogy have also come under 
the cognizance of Courts of Equity. Thus, for example, where 
a foreign factor deviated from his orders, as to the price of goods 
to be shipped by ‘him to his* principal^ and the goods arrived; 
and the principal refused to receive them ; the question arose, 
whether the principal was bound to return them, at all events to 
the factor, a reshipment ; or, w^jetlier he was at liberty to act 
as an agent from necessity, for the benefit of the original factor ; 
and, whether, if it was for the interest of the latter, he might sell 
them on the spot; and it was thought that he might And, even 
supposing that at law, under such circumstances, the principal 
would not be protected in such a sale, a Court of Equity would’ 
deal with it as a matter of equitable agency.^ 

1 Story on Bdilm. §§ S3, H3 a, St, 121 o, 180, ISO a, 100, 621 a, 622 to G2!i, 

9 Pdley on A"cn<*} , b} Llo>d, 2b to .30, and note (m) , Id 32 , Kemp v Piyor, 

7 Vcs. jr. 240, Cornu dll v. Wilson, 1 Ves .500; Smith on Merc. Law, 62, 63, 
(2d edit.) ; Id. oh. 6, § 2, p« 99, (3d edit 1843) , — Laid Eldon, on one occasion, 
said: ‘^But 1 doubt, whether it may not be held, and whtther it has not been 
held, by spccidl juries before me, that in su< b a case as ihi&, of goods exported, 
and where the person receiving them abroad cannot return them, the \endee is 
authorized to sell them for the benefit of the vendor, and may hold him liable 
in an action for damage, to the amount of the diflerencc ; giving him the benefit* 
of the sale in the foreign market.” Again, — “1 go upon these particular circum* 
stances; that, where theie is a contract of sale and dedivery, and the goods might, * 
froln the nature of the contract, be re-delivered ; il under the circumstances 
they cannot be re-delivered, an equity arises from this, that the part/ cannot 
protect himself at law, as he cannot rc-deliver ; and^ he was led into that by the 
misrepresentation of the other. The vendee, therefore, has a right to the extent 
of his loss ; the vendor to an account of the sales in the foreign market ; and 
whether the most was made of them ; which can only be made out by an account 
under the particular circumstancjcs.*’ Again, — ** I have a strong conviction, upon 
found principles, confirmed by my sboit experience at Guildhall, that, if a man 
under a contract to supply one article supplies ahother, under such circumstances, 
fibat the party to whom it is supplied must remain in* utter ignorance of. the 
until the goodt are under circumstances in whi it would be ii|{ainst 
m interest of the other to return or reject them, instead of doing what is best 
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CHAPTER VIL 

* ♦ 

DUTIES AND OBLIGATIONS OF AGENTS IN EXECUTING AUTHORITY. 

t 

§ 144. Let us, in the next place, proceed to the consideration 
of the duties, obligations, and responsibilities of agents. The 
latter, so far as their principals are concerned, naturally grow out 
of the former. So far as third persons are concerned, they may, 
in some measure, depend upon, or arise from, collateral inquiries. 

§ 145. And 'first, in relation to the duties and obligations of 
agents to their principals. These may admit of various consid- 
erations: (l.J What is the proper mode of executing the author- 
ity ; and what will be held a good execution thereof. (2.) What 
is the degree of diligence required of agcIlt^, in the proper exer- 
cise of their functions. *(3.) What are the other incidental acts, 
which are required of them by law, in order to fulfil their duties 
and obligations. 

§ 146. First. As to the proper mode .of executiorf of their 
authority by agents. Wc have already seen that an agent can- 
not ordinarily delegate his authority, and, consequently, the act 
must be done by him in person, as it is a matter of personal con- 


fer bim, selling them immediately, — a jury would have no hesitation in saying, 
1)4 ought tQ be considered, if he pleased, not as a purchaser, but as p1cu;ed Iby 
/endor m a situation, in which, acting prudently for him, he was an agent. 
The oonscquence then, is, that he would be liable to ^count for the money 
i'eeeived, subject to freight and other charges ; though, while the goods were in 
tranaitu, he had considered himself gwner.” Kemp v. Pr^or, 7 Yes. jr. 240 to 
242, 247. See also Cornwall o. Wilson, 1 Yes. 509, where the same doctiine is 
affirmed by Lord llardwicke, who said : ** But, though 1 could incline to that, }et 
the present case turns on the latter part of the tiaiisaction, what defendant him- 
self has done by taking these goods to himself, treating them as his own, not 
as factor for plaintifls, as he would have himself considered by the custom of 
mei'chants ; as to which it is sworn, (and it is very true and leasonahle.) that 
a merchant here, refusing the goods sent over by bis factor iu a foreign coun- 
try, who exceeded the authority, having advanced and paid his money on 
these goods, may be considered as having an interest in the goods as a pledge, 
and may act thereon as a factor for that person, who broke his orders, and may ♦ 
therefore insure theA goods, as he lias done ; which might be reasonable, as it 
was war time." 

14 * 
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fidenee.^ ^bat if lie is autfaorized to ipake a 

Mntfact for hi|M in writing, it must, in gener^be per-^ 

«eonally signed by him, and it cannot be signed by bis clwj'^either 
in "bis owq name, as agent, or in the name of the principal, so ^ 
to bind the latter.^ We have also already seen how a joint au- 
thority is to be executed ; and therefore it is unnecessary to recur 
to subject in this place,^ 

§ 147. But a most material consideration is, as to the particu- 
lar form in which the agent, when he acts personally, is to exe*^ 
cute the authority, so as to bind his principal. And as to this, 
the rule usually laid down in cases of written contracts, (subjec^ 
however, to the qualifications and exceptions hereafter stat^,)^^ 
is, that in order to bind the principal, and to make it his contract, 
the instrument must purport on itsrface to be the contract of the 
principal, and his name must be inserted in it, and signed to it, 
and not merely the name of the agent, even though the latter be 
described as agent in the instrument ;^or at least the terms of 
the instrument should clearly show, that the principal is intended* 
to be pOfc^itively bound thereby, and that the agent acts plainly . 
as ms agent in executing it.^ Indeed, the rule has been laid 


^Ante, §§13 and 14 ; Paley on Agency, by Lloyd, pp. 175-177, Coles v. Tre- 
cothick, 9 Yes. ^36, 251, 252; Henderson v, Barnwall, 1 Y. & Jarv. 387; Colly 
V, Batbbone, 2 M. & Selw.^299 ; Catlin v. Bell, 4 Camp. B. 184 ; Coombe’s case, 
9 Co B 75, 76 ; parte Sutton, 2 Cox, 84. 

3 Coles V, Trecothick, 9 Yes. 2S5, 251, 252, Blore v. Sutton, 3 Meriv. B. 237 ; 
Henderson v. Barnwell, 1 Y. & Jerv. 387. But see Ex parte Sutton, 2 Cox, 
R, 84. * ‘ 

3 Ante, §§ 42, 44 ; Cgm. Dig. Attorney, G. 11. . jf 

♦Post, §§161, J 62, 2^9, 270. 

« Stackpole u. Arnold, 11 Mass. B. 27,^29; Bedford Commercial Ins. Co. ». 
Co veil, 8 Met 442. Mr. Justice Parker, in delivering the opinion of the Court 
in the first case, said : It might be the decision of this cause to 

state that no person, in making a contract, i^OMidered to bS the agent of an- 
other, unless he stipulates for his principal by name, stating his agency in the 
instrument which he signs. , This principle has been long settled, and has been 
frequently recognized ; nor do 1 know of an instance in the books of an attempt 
to charge a person as the tnaker of any written contract, appearing to be signed 
hf another, unless the signer professed to act by procuration or authority, and 
^atated the name of the principal, on whose behalf he gave his signature. It is 
jfglso held, that whatever anthority the signer may have to bind another^ if he 
dkoes not tign as agent ^ attorney, he binds hin^self and another person.’* [But 
die jUildus Bradwell, 5 Com. B. Bep. 583.] The same doctrine was affirmed 
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down in broader terms ; and it has been said to be an ^ncient 
rule of the law, that, when any one has authority, as attorney, 
to do wy act, he ought to do it in his name who gives the au- 
thority ; for he appoints the attorney to be in his place, and to 
represent his person ; and, therefore, thg attorney cannot do it in 
his own .name, nor as his proper act; but in the name and as 
the net of him who gives the authority.^ fit has therefore some- 


m Bradlee v. Boston Glass Manufactory, 16 Pick. R. 347, 350. See also Ar- * 
fridsoii V* Ladd, 12 Mass. R. 173 to 175 ; Savage w. Rix, 9 New Ilanip. R. 263, 

269, 270; Rice r. Gove, 22 Pick. 158, 161 ; Minard r. Reed, *7 Wend R. 68'; 
Fentz V* Stanton, 10 Wend. R. 271 ; Spencer v. Field, 10 Wend. R.k87. And 
such is now the well-settled law of Massachusetts ^ applied to bills of exchange 
and promissory notes. See Bank gf British North America v. Hooper, *9 Boston 
Law R., May, 1856, p. 42 ; 5 Gray, R. We shall presently see that the doctrine 
here stated, if maintainable at all in respect to contracts not under seal, must be 
received #vith many qualifications and limitations. It seems directly opposed 
to the decision in Higgins v. Senior, 8 Mces. & Wcls. 834, 844, and many other 
well-considercd authorities. Sec post, §§ 154, 155, 160, ICO a, 161, 162, 269, 

270, 275, 276, 891 to 400 ; Taintor r. Pronderga'»t, .3 Hill, R. 72 ; Post, § 268. 
Indeed, in the case of the New England Mar. Insiir. Comp. v. De Wolf^ Pick. 
dEL 56, 61, Mr. Chief Justice Parker laid down the doctrine in a manner which 
qualifies the conclusion from the general language of the case of Stack pole v. 
Arnold, 11 Mass. R. 27, 29,^ restiaining it to cases of seeded instrumeuts^ He 
there said : “ If Clapp had authority to make |;he guarantee lor the defendant, 
and the words are such as not clearly to bind himself alone, and it can be ascer- 
tained* that he intended to act fft* De Wolf, the latter will be bound. The au- 
thorities cited to maintain the position, that tli^ name of the principal must be 
signed by the agent, are of deeds only, instruments under seal ; and it is not 
desirable that the rigid doctrine of the common law should be extended to mer- 

: cantile transactions of this nature, which are usually managed with more atten- 
tion to the substance than to the form of contracts.” See also Andrews o, Estes, 

2 Pairf. R. 267, where the rule in Coonibe’s case is affirmed to apply only to con- 
tracts under seal. 2 Kent, Comm. Lect. 41, p. 631 note (a), (4lh edit); Post, 
§§ ICO, 161. See also Daniells v. Burnham, 2 Louis. R. 243 ; American Jurist for 
^anu|ry, 1830, vol. 3, p. 78, 79 ; Post, §§ 269, 270 ; Stetson v. Patten, 2 Greenl. 
358; Stanton t\ Camp, 4 Barbour, Sup. Ct. R. (N. Y.) 274 ; Taber v. Cannon, 

8 Metealf, ik 456 ; Dyer e. Burnham, 36 Mainey 10!<a Burnham w. Williams, 7 
Queen’s Bench, 103. 

1 Oootnbe’s ease, 9 Co. R. 75, 77 ; Comm. Dig. Attorney^ C. 14 ; Paley on 
Agency, by Lloyd, 180 to 182 ; 2 Kent, Comm. Lect. 41, pp, 629 to 631, (4th 
edit.) ; Clark w. Courtney, 5 Peters, R. 819, 349, 350 ; Shack e. Anthony, 1 M. & 
S«lw. 578 ; Parker v. Kett, h Salk. 95 ; S. C. i Mod. R. 466 ; Lynch o. Postleth- 
waite, 7 Miller, LoHs. R. 293 ; New Eng, Mar. Insur.Comp. v. De Wolf, 8 Pink. 
56, 61 ;* Andrews w. Estes, 2 Fairf. R. 267 ; Abboti on Shipp. P. 2, ch. 2, § 5, 



164 


AGENGT. 


■■ ^ 

[oh. VJX^ 

times ||een thought hot a sufficient execution for an a^nt to 
sign merely his principal’s name, as if it were his own personal 
act, but that he otight to add some 'words indicating tihat the 
signature was signed by an agent, and not by the principal. 
The propriety of such a |node of execution may be easily seen,' 


(edit. 1829) ; Abbott on Shipp. P. 3, ch. 1, § 2; Harper u. Hampton, 1 Harr. & 
John. U. 622 , Aineiicau Jurist for January, 1830, vol. 3, p. 52 to 86 ;*WilkB v. 
Back, 2 East, K. 142 ; Stinchfield v. Little, 1 Grcenl. K. 231 ; Elwell v. Shaw, 
1 Greenl. 339 ; llefiernan v. Addams, 7 Watts, li. 121 ; Mears v. Morrison, 1 
Breese, Illinois K. 172 ; Sheldon v. Dunlap, 1 Harr. N. J. liep. 245. * 

In Wood V* Goodridge, 6 Cush. 120, Fletcher, J., said: “The first question, 
as to the plaintiff's title to the land, is, whether the form of executing the mort- 
gage and note by the attorney was a legal execution of his power as such ; 
whether signing the name of the principal, Benjamin Goodridge, as if it were 
his own personal act and signature, (rt not appearing upon the instruments to be 
done by Levi as attorney,) was a good execution of the instruments under the 
power, so as to make them valid as the deed and note of Benjamin^ and thus 
effectually to convey the land to Sewall Goodridge by the mortgage, under which 
the plaintiff’s title is derived. 

When one writes the name of another to a deed, in his presence, at his request, 
and by^fiis direction, the act of wiiting is regarded as the party’s personal act, as 
much as if he had held the pen, and signed and sealed the instrument with his 
own hand. Story, Ag. § 51 ; Bull v. Dun*sterville, 4 T. II. 313 ; Lovelace’s case, 
W. Jones, 268 ; Ilibblcwhite v. M’Moriiie, G M. & W. 200, 214, 2l6 ; Gardner 
V. Gardner, 5 Cush. 483. 

In the present instance, the deed and note were not executed by Benjamin 
personally ; nor in his presence, but in his absence ; and, so far as appears, with- 
out his knowledge. But, upon the fate df the papers, they appear to have* been 
signed by him personally and with his own hand. In fact, they were signed by 
Levi ; but it docs not appear, upon the face of the papers, that in signing the 
name of Benjamin, Levi acted as his agent, or intended to act under the power 
of attorney from Benjamin, or meant to execute the authority given by that 
power. 

The deed and note, which thus appear to be signed by Benjamin personally, 
when, in fact, they were signed by Levi, are not such instruments as Levi was 
authorized te make, lie was authorized to make instruments in the name of 
Benjamin ; not as made by Benjamin personally ; but by Levi, in his name, as 
his attorney. It should appear upon the face of the instruments, that thdy weiB 
executed by the attorney, and in virtue of the authority delegated to him for 
this*purpose. It is not enough, that an attorney in fact has authority, but it must 
appear, by the instruments themselves which he executes, that ho intends to ex- 
ecute this authority. The instruments should be made by the attorney expressly 
as such attorney ; and the exercise of his delegated Authority should be distinctly 
avowed upon*tbe instruments themselves. Whatever may be the secret intent 
and piirpose of the attorney, or whatever iqay be his oral declaration or profes- 
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but it* cannot positively be said, 4lpon the authorities, to be 
absolutely necessary to the validity of the instrument.^] * 

f' ■ * 


8ion.at the time, he does not in fact execute the insiti umeiits as attorney, and in 
the exercibe of his power as attorney, unlesb it is bo expressed in the instruments. 
The instruments must speak for themselves. Though the attorney should intend 
a deed to be the deed of his principal, yet it will not be the deed of the princi- 
pal, unless the instrument purports on its face to be his deed. The Authority 
given clearly id, that the attorney bhall execute the deed as attorney, but in the 
name of the principal. 

There is much learning and much discussion, in the books nf the law. a*> to the 
proper mode of executing authority by agents, in what form the agent should 
execute his authority, so as to bind his prineipal, and not bind hiii\^eli, haN been 
a subject largely considered in clementar} woiks, and much dibi listed in numer- 
ous adjudged scases. The rule commonly laid down by all the authoritiob is, that 
to bind the principal, the instrument must puiport, on its face, to be the instiu- 
ment of the principal, and executed in his name ; or, at least, that the tenor of 
the instrument should clearly show, that the jnintipal is intended to be bound 
thereby, and that the agent acts merely as his agent in executing it. 

But k is contended, that it is nowhere laid down in any woik of authority, or 
established by any adjudged case, that the ag“nt may put the name of the prin- 
cipal, as his own personal act and bignat§ie , the os^eeutioii of the acent, As agent, 
not being in any way disclosed. Such an execution docs not appeal to be war- 
ranted by the power delegated to execute the instrument as attorney, but in the 
name of the principal. 

If such a mode of execution is proper and legal, it seems most remarkable 
that it is nowhere stated or suggested in any work of anthoiity. The execution 
of instruments by agents, in this way, would certainly be attended with great 
difficulties and dangers. If the agent might execute instruments in this mode, 
th ^ principal, if he found his name signed to an iiiatrument, would have no means 
c^* kiioijpritig by whom it had been signed, or whether he was bound or not bound 
by ’such signature; and other persons might be greatly deceived and defrauded, 
by relying upon such signature as the personal act and signature of the principal, 
whe»' the event might prove, that it was put there bv an agent who had mistaken 
his authority, and cori'^equently that the principal was not bound. AA^heu it 
should be discovered that the name of the ])nncipal was not written by him, as it 
purports to be, it might be wholly impossible to prove the execution by atfi>rnoy, 
as there would be nothing on the note to indicate such an execution I’or au- 
thorities as to the form of execution of the mortgage and note, see Story, Ag. 
SS 1^7, 148, 158, notes, and eases cited; Hoffman’s opinion, in 3 Am. Jur 71-S5; 
Wilke w. Back, 2 £!ast, 142; Story, Notes §§ 11, 66, 71. In the case of Stack- 
pole V. Arnold, 11 Mass. 27, 29, Parker, C. J., said: “ No person, in making a 
contract, is considered to be the agent of another, unless he stipulates loi his 
principal by name, stating his agency in the instrument which he signs. This 


^ See Forsyth v. Day, 41 Maine, 882 , 11 Cush. 597. 
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§ 148. This rule, thus laid down, is Hgularly tnle in regard to 
all sftemn instruihents under seal,^ although not, as we shall 
presently see, as H.o instruments not under seaL^ Therefore, if 
a person is authorized by a power of attorney to make a con- 
veyance under seal of the lands of his principal ; and he makes 
the conveyance by a deed in his own name, it will be a Void 
conveyance.® And it will make no difference in the case, that, 
in the deed, the agent describes himself as such ; as if he says, 
“ Know all men by these presents, that I, A. B., as agent of C. 
D., do hereby grant, sell, convey, &c. ; ” or if he signs and seals 
it, “ A. B., foB C. D. ; ” for, in such a case, it is still his own 
deed, and Qot the deed of his principal.^ For the same reason, 


princij^le has been long settled, and has been frequently recognized ; nor do I 
know an instance in the books of an attempt to charge a person as the maker of 
«any written contract, appealing to be signed by another, unless the signer pro- 
fessed to act by procuration or authoiity,and stated the name of the principal on 
whose behalf he gave his signature.” 

There is a dictum of Lawrence, J , in the case of Wilks v. Back, 2 East, 142- 
145, which would seem to import, that a|^ agent might [lut his principafs name, 
without stating it to be by attornc) . But it is but a dictum^ the import of which 
is not entirely clear and certain. 

Though there is no direct authority to the point, the court are inclined to 
think, that the execution of the iiioitgage and note, in the present case, were not 
such as the attorney was authorized to make, and not such as to make them valid 
and binding/] 

1 Ibid. 

2 Post, §§ 154, 165, 276 to 279. 

3 Coombc*s case, 9 Co. R. 77 a; 1 Roll. Abridg. Authority^ p. 330, 1. S7j Com. 

Dig. Attorney^ C. 14 ; Frontin u. Small, 2 Ld. Raym. 1418 ; S. C. 2 Sir. R. 705; 
Wilks r. Back, 2 East, R. 142; Fowler v. Shearer, T^Mass. R% 14 ; Elwell a. 
’Shaw, 16 Mass. R 12; S. C. 1 Greenl. R. 339; Copeland a. Mereh. Insur. Co. 
6 Pick. 198; Lutz v, Linthicum, 8 Peters, R. 165; 2 Kent, Comm. I.iect. 41, 
pp. 631, 632$ (4lh edit) ; Stone v. Wood, 7 Cowen, 453 ; Clarke v, Courtney, 5 
Peters, R. 319, 349, 350; American Jurist for January, 1830, vol. 8, p. 71 to 86, 
where the leading cases are collected in a learned argument of Mr. Professor 
David Hofiman, of Baltimore; Stinchfield a. Little, 1 Greenl. R. 231 ; Sheldoa 
a. Dunlap, 1 Harr. N. J. R. 246 ; Townsend a. Hubbard, 4 Hill, N. Y. Rep. 351, 
867, 368. • • 

4 Frontin a. Small, 2 Lord Raym. 1418 ; S. C. 2 Str. 705 ; WiHcs a. Back, 2 
East, R. 142 ; Baton a Dubary, 1 Lord Raym. 246 ; Paley on Agency, by Lloyd, 
181 to 183 ; Bac. Abridg. Leases', 1. § 10 ; Com. Dig. Attorney^ 0. 14 ; Spencer 
a. Field, 10 Wend. R. 67 ; White a. Cuyler, 6 Term R. 176 ; Appleton a. Binkb, 
6 East, 148 ; Ca)^^ill v, Fitzgerald, 1 Wils. R. 28, 58 ; D’Abridgecourt a. Ashley, 
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if a peraon be authorized by a power of attorney to make a 
re^eaBe, and he draws and executes the same in his own name, it 
will not bind his principal, or be the release af the latter.^ A 
Court of Equity, might, indeed, if the release were for a valuable 
consideration, compel the principal to make a release in his own 
name, or compel the agent to execute a proper release, or grant 
other relief adapted to the circumstances.^ 

§ 149. Upon the same ground, Where an agent of the king is, 
by lettiprs-patent, ^jathorized to execute a deed of leAse for the 
king, thtPdeed must be drawn and executed in the name of the 
king, and the king’s seal must be affixed thereto ; for if the 
agent affixes his own seal, and says, “ In testimony whereof I 
have hereunto set my seal,” the execution will be bad ; for 
unless it be the king’s seal, it cannot be his deed of lease.^ Tlie 
same principle will apply to the case of a power of attorney 
given by a corporation to execute a deed. 'J'o bind thfe corpork- ^ 
tion, the deed must be under the seal of the corporation, and 


Moore, 818, pi. 1106 ; .Bogart v. De Bussey, 6 .lohns*. K. 94 ; Taft v. Brewster^ 9 
^ohns. R. 384 ; 2 Kent, Comm. Lect. 41, p. 631, (4th edit) ; Tippetts v. Walker, 
4 Mass. R. 595 ; Fowl6r v. Shearer, 7 Mass. R. 14 ; Elwell v, Shaw, 16 Mass. R. 
42 ; Fetter v. Field, 1 Louis. Ann. R. 80 ; Clarke r. Courtney, 5 Peters, R. 349 
to 351 ; Martin v. Flowers, 8 Leigh, Virg. R. 158 ; Hall v. BainbrkJge, 1 Mann. 
& Grang. 42; Townsend v. Hubbard, 4 Hill, N. Y. R. 351 ; Skinner v. Gunn, 
9 Porter, 805. • 

1 Com. Dig. Attorney^ C. 14; Moore, R. 818, pi. 1106; Wells v. E\ans, 20 

Wend. R. 251. The statute of Maine, of 1823, oh. 220, (vol. 3, p. 49,) provides, 
that deeds made by an agent, in his own name, hliall be valid, provided the agent 
hadi authority, and it appears on the face of the deed that he meant to execute 
the authority. ^ ^ 

2 See Yerby v. Grisby, 9 Leigh, Virg. R. 387 ; McNaughten v. Partridge, 11 
Ohio R. 223. 

3 Bac. Abridg. Leases^ I, § 10 ; Paley on Agency, by Lloyd, 181 ; Anonymous, 
Moore, R. 70, pi. 191. The anonymous case in Moore, R. 70, pi. 191, is very 
strong in point. There the king, by his lottcrs-patent, had authorized his surveyor 
to make leases ; and the surveyor made a lease beginning, “ This Indenture, 

•made between our Lord the King of the one part, and J. S. of the othtr part, 
witnesseth, &c. That our Lord the King, demiseth, &c.” But at the end, the 
words wefc, “ In testimony whereof, the said (the surveyor) hath hereunto set 
Im seal ; ” and it was held, that the lease was void ; for the seal of the surveyor 
was not the seal of the king ; and so the lease was not the lease of the king. See 
also Clarke v, Coultney, 5 Peters, R. 349 to 851 ; Tosmsend w. Hubbard, 4 Hill, 
N. Y. flep. 851, 358. 
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Hot Ondir the seal of an attdylM^.' ?■ Intr Jp^ryin ' 

‘case, a deed by a corporatic^, in which ttie feitaa}, pin wa^> 
** Know all men, See., that the New England Silk Co., 'a Ocflh.'' 


poration, by C. C. their treasurer, &c., do hereby^ gtan^ 
and signed thus, “ In witness whereof, I, the said C. C., in be>* 


half of said company, and as their trei|aarer, do hereto set xny 
hand, and seal. C. C., Treasurer of New England SilkiJo.f’ — 
was held not properly executed, and not the deed of the cor* 


poration.'‘j 



1 Bank of Columbia v. Patterson’s Adm’r, 7 Cranoh, 299, 308 ; Damon v. 
Inhab. of Granby, 2 Pick. 345 ; Tippetts v. Walker, 4 Mass. K. 595, 597 ; Hatch 
V. Barr, 1 6bio IV 390 ; Biinley v. Mann, 2 Cushing, 887, a strong case on this 
poiht. Savings Bank v. Davis, 8 Conn. 192; Flint v Clinton Company & Trus- 
tee, 12 N. 11. R. 433. There is a distinction between doing an act by an agent, 
ai\d doing an aet by a deputy , whom the law deems such. An agent can only 
«biDd his piiucipal, when he dues the act in the name of ‘his principal. Bat a 
deputy may do the act, and sign his own name ; and it binds his principal; for 
the deputy in law has the whole ])Ower of his principal. Parker v. Kett, Salk. 95 ; 
Craig ih Radford, 8 Wheat. R. 591. • 

Brinle} i;. !Mann, 2 Cush 337. Metcalf, J., said ; “It is a rule of convey- 
ancing, long ostablibhed, that deeds which are executed by an attorney or agent 
must be executed in the name of the constituent or principal. In Coombes’s 
case, 9 Co. 7G b, it was rcsohed Uhat when any has authority, as attorney, to 
do any a(‘t, he ought to do h in his name who gives the authonty ; for he ap- 
points the attorney to be in his place, and to represent his person ; and^herefore 
the attorney c^not do it In his own name, nor db his proper act, but in the name 
and as the act*of him who gives the authority.’ And in Fowler v. Shearer, 7 
Mass. 19, Parsons, C. J., says, * It is not enough for the attorney, in the form of 
the con\e}ance, to declare that he does it as attorney; for he being in the place 
of the princ ipal, it must be the aet and deed of the principal, done and executed 
by the attorney in his name.’ This doctrine, which yas applied in Elwell v. 
Shaw, IG Mass. 42, and m other cases cited by the demandants* counsel and also 
in Berkeley v. Hardy,* 8 Dowl. & R^l. 102, must be applied to the deeds now 
before us. J}oth of Jthesc deeds were executed by C. Colt, Jr., in his own name, 
were sealed with his seal, and were acknowledged by him as his acts and deeds; 
la one of them, it is Irut^ he declaied that he acted in behalf of the company, 
knd as their trecAuver ; and in the other he declared himself to be their treas- 


iytrer and to be duly authorized for the purpose of executing it. But this, as 

£ have seen, was * not enough.* He should have executed the deeds in the 
le 9jf the cqinpany. He should also have affixed to them the seal o^ the com* 
y, and have acSknowledgeSi 'them to be the jfeeds of the company.* 1 Crabb 
on Beal Property, §§ 703, 705 ; 4 Kent, Com. (3d edit.) 451 ; StincTifiold v. 

I Oseenl^Sl ; Savings l^nk v. Davis, 8 Connect. 191 ; 3 Stewart on 
CoAfepancing, If the deeds had been rightly exeegted in other respects, 
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% teei^on thi&f 4^tfine| although at first view it 

may stem c^Mtewhai artificia)| is ndt wholly technical, but seems 
^ fSunfled in gbod sense. Where an interest is to pass by an in- 
strument, ^ must in terms purport to be conveyed by him, in 
wh(^m alone that interest is vested. A power of attorney to 
convey is but a nak^ power, and transfers no interest to the 
> attorney; and, consequently, as no interest is vested thereby in 
the agent, his own conveyance can pass none to bis. grantee. 
It cannot pass the interest of the principal ; for he is not a party 
thereto, or the grantor thereof; and it is not the instrument 
which he has authqj^ed to be executed.^ In this respect, the 


the seal which C. Colt, Jr., afhxcd to each of them (namcl) , a wafei and a paper, 
without any stamp or impression) might have been regardcMl as the beal of the 
company, according to the deiihions in ^ill Dam Foundei} v Hove}, 21 f*ick 
417, and llejnolds Glasgow Academy, 6 Dana, 37. Ihe case of Warner 
V. Mower, 4 Verm. 385, ciFed b} the tenant’s counsel, was decided upon a 
statute of Yermoiity which autlionzeh certain corporations to comey leal estate 
by a deed cf their president, bealed with his seal. The Court, iii that case, ad- 
mitted that ^the form ol the deed, at common law, would not, probably, be con- 
sidered good.’ ”] ^ 

1 Paley on Agency, 181-183, Bac. Abridg. Lease^y 1. § 10 ; Coonjbe’s case, 9 
Co. 11. 77; Lutz V. Linthicum, 8 Peteis, il. 1G5 The reasoning of Lord Ch. 
Baron Gilbert on thi^ subject in Bac. Abridg. Leas^^ 1. ^ 19, {-i Gwithm’s Bac. 
Abridg. 14D,) is very full on this point. “If one hath powei ” ("a^s he) “by 
virtue of a letter of altoi ne^ , to make leasds for }eais i;cjieralb by indenture, 
the attorney ought to make^tliem in the name and st^ le of his master, and not in 
Lis own name. For the letter of attorney gives him no inteie^t or estate in tl^e 
lands, but only an authority to supply the absence of his master by ^standing in 
his stead, which he can no otherwise do than by using his name, and making 
them just in the same qsanner and style as his master would do if Ke were pres- 
ent For if he should m&ke them in his own name, though he added also, by 
virtue of the letter of attorney to him made for that purpose ; } et such leases 
seem to be -void , because the indenture, being made in hhr name,*1nust pass the 
interest and lease fVom him, or it can pass it from nobody. It cannot pass it 
firom the master immediately, because he is no party ; kud it ^aimot pass it from 
the attorney at all, because he has* nothing in the lands. And then his adding 
hy virtue of the letter of aUoi nct/^ will not help it ; because that letter of attorney 
made over no estate or interest in the land to him, and consequently, he cannot, 
by virtue thereof, convey ov^^ny to another.^ |7eitber caip such interest pass 
from tj^e msliiter immediately, ot through the attm^ey ; for then the same inden- 
ture must have this strange effect at one and the same instant, to d^w out the 
intcrost from the master to the attorney, amd Trom the attqjjpiey to tlie lessee, 
which certaihly it cannot do. And therefore all such leases made in that man- 
AOENCY. *15 41 
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case diiferB from that of a power coupledl with an interest in -Hie 
. property ; for, there, the deed of the agent may ooilKvey the interest 
vested in him in connection with the power.^ 

§ 151. The same doctrine will apply to cases, where a deed 
is to be made to a person through the instrumentality o4 his 
agent. The deed must be made to, and in the name of, the 
principal ; for if it be made to, and in the name of, the agent, 
although it describes him as agent of the principal, as if it be a 
grant to A. B. for, and as agent of, C. D.,” the deed will convey 
nothing to the principal ; but it will take e|fect as a conveyance 
only to the agent himself, although it mgy be a trust for his 
principal.^ So, if an agent should in a sealed instrument de- 
scribe himself as an agent, and covenant that he himself, or that 
his principal will do a certain thing, and the deed is executed in 
hi» own name, he alone will be liable thereon, and the term 
“ agent,” will be deemed a mere descripfio personcd? * 

§ 152. But where an act is to be done in pais, or in any other 
manner than by a written instrument, under seal, there, the act 
will be so construed, if it may be, as most effectually to accom- 
plish the end required* by the principal ; ^ for, where the act may 
take effect, if construea one way, and will be defeated, if con- 
strued another way, Ut res magis valeat, quam pereat, it will, to 
accomplish the ^intention of the parties, be construed so as to 
give it validity.® Thus, if a power of attorney should authorize 
an agent to tnakc a surrender of a copyhold, or to make livery 
of seisin ; and the agent should, in making the surrender or liv- 
dSry, say, I, A. B., as attorney of C. D., or by virtue of a letter of 


ner seem to be absolutely \oi(l, and not good, e\en by estoppel, against the a^ 
torney ; because they pretend to be made, not in his own name absolutely, but 
in (be name of another, by \irtue of an authority, which is not pursued. See 
also Clarke v. Courtney, 5 Peters, 349, 8^0. 

1 Hunt V, Boi|smaniere*8 Adm’r, 2 Mason, R. 244 ; S. C 8 Mason, R. 294 ; 
S. C. 8 Wheat R 174, 202, 208 ; S. C. 1 Peftrs, R 1 ; Po^^t, § 164. 

S See 1 Stair, Inst, by Brodie, IB. 1, tit 12, § 16 ; Clarke v, Courtney, 5 Peters, 
B. 819, 849, 850 See Fox v. Frith, 10 Mecs. & Weis. ISO. 

9 Deming v. Bullitt, 1 Blackf- Ind. R. 241; |U1 v. Bainbridge, 1 M«nn. k 
R* 42 ; Post, § 450 

d Ish V Crane, 8 Ohio St R. 535.] 

d o8 AgiSfipy, by Lloyd, I8l ; Parker v. Kett, 1 Salk. 95 ; S. C. 12 Mod. 
R. 492 ; Anderson 9. Highland Turnpike €0. 16 John. R. 86. 
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attorney from C. D., do surrender, &ic., oi do deliver to you seisin 
of such lands (naming them) ; such an aet will be held valid and 
binding upon the principal, as his own act; because (it is said) 
such acts are only ministerial or transitory acts in pais^ the first 
to be done by holding the court-rod| and the last by delivering a 
i|Lrf or twig ; and when the agent does them as an attorney, or 
by virtue of a letter of attorney from the principal, the law pro- 
nounces them to be done by the principal himself, and carries 
the possession accordingly.^ So, the delivery of a deed by an 
agent for the principal, after its due execution, as the deed of 
the principal, is governed by the same rule ; for the delivery 
is an act in pais^^ The better reason in aU such cases seems 
to be, that as the agent, doing the act, intends It to be done as 
the act of his principal, his act shall be construed accordingly, 
and *not as his own personal act, upon the maxim already 
stated. 

§ 153. And even in the case of deeds, if the name of the prin- 
cipal be properly stated therein, as the grantor, and the seal and 
signature of the principal are affixed thereto, the form of the 
words used iii the execution and subscription of the deed by the 
agent will not be material. The true 'and iJbst mode in such 
cases undoubtedly is, to sign the name of the principal (^^ A. B.^’} 
jLnd to add, “ by his attorney, C. D.” But it will be sufficient, it 
the signature in such case be, “ For A. B.^’ (the principal) C. 
R” (the agenf) ; for, under such circumstances, the order of the 
words is not material,^ as the deed purports on its face to be the 
oecd of the principal ; and the intention is to execute it in his 
namej and as his deed.^ Indeed, in all cases, where the instru- 


1 Bac. Abridg. Leaser Jor Years, 1, § 10, (4 Bac. Abridg. by Gwillim, 140 ; 
Com. Dig. Attorney, C. 14 ; Coombe’b case, 9 Co. K. 77 , Parker v. Rett, 1 Salk. 
95 ; S. C. 12 Mod. R. 467 ; Clarke v. Couitney, 5 Peters, K. 319, 850, 351. 

3 Ibid. • 

^ Mussey ti. Scott, 7 Cubh. 216 ; Hunter v. Miller, 6 B. 612 ; Wdburn 

V. Larkin, 3 Blackf. bo ; Martin v. Almond, 25 Missouri, 318 , Doming v. Bullitt, 
1 Blackf. 242. 

4 \nks v. Back, 2 East, R. 1^ ; Abbott on Shipp. Part IlL ch. 1, § 2, note (c). 
In this case, the deed purporteoto be the deed of M. W. B., and it was ex- 
ecuted, having two seals thus, “M. W.” (L! S.) ** for J. B. M. W. S.) ; ” 
and It was held to be the deed of J B. Justice Grose said : “ Whether the 
attorney put his* name first or last, cannm iSect the validityTif the act done. 
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''Illieat ptttports on its face to be intended to be the deed of the 
pliocipal, and the mode of execution* of it by the agent, however 
irregular and informal, is not repugnant to that purport, it would 
probably be construed to be the deed of the principal, especially 
where the In testimonium clause is, that the principal has thereto 
affixed his seal.^ * « 

§ 154. But although the rule is thus strict in relation to the 
mode of executing sealed instruments, where, from the objects of 
the instruments, as well as the due technical and legal operation 
of the same, it is essential, that they should be in the name of 
the principal, and under his seal ; yet a more liberal exposition is 
allowed in cases ofsinsolemn instruments, apd especially of com- 
mercial and maritime contracts, which are usually drawn up in a 
loose and inartificial manner.^ In such cases, in furtherance of 
the public policy of encouraging trade, if it can, upon the u^ole 
instrument, be collected, that the true object and intent of it 


Mr. Justice Lawrence said • “ Here the bond was executed by W. for, and in 
the name of his principal, and this is distinctly shown by the manner of making 
the signature. Not that even this was necessary to be shown , for if W. had 
sealed and delivered it^in the name of that would ha\e been enough without 
stating that he had so done There is no partici;^^ form of words required to 
be used, proiided the act be done in the name of the principal.*' Mr. Justice 
Le Blanc said : “ I cannot see what difference it can make as tcT the order in 
which the names stand. But if, in this case, W., instead of putting the name of^ 
his principal (D.) had made the execution in his own name only, as * W. (L S.)/ 
the case might haVc been different.** Query, what Would have been the effect, 
if the In testimonium ( lause had been, ** In testimony whereof the said J. B* 
(the principal), hath hereunto set his seal ; and the signature had been * W. 
(L S.) *** ? The whole subject has been discussed with a good deal of learning 
by Mr. Professor Hoffman, in an article in No. 5, of the Americaiv Jurist, p. 
71-81 ; Mears v. Morrison, 1 Breese, Illinois R 172 ; Deming u. Bullitt, 1 Black. 
R. 241, 242. It is to be remarked, that this (}octrine, as to the^ manner of the 
execution of a sealed instrument in order to bind the principal, is to be applied 
to the mere liability of the principal at law on the instrument ; for there are 
many cases* where, in equity, the principal might be bound to fulfil the contract, 
notwithstanding he was not bound by it at law. Van Reimsd^k v Kane, 1 Gallis. 
B>680; S. C. 9 Craneb, 153; Devinney v* Reynolds, 1 Watts & Serg. 328; 
l^bNaugbten a. Partridge, 11 Ohio R 232; Ante, § 148; Post, § 162. « 

1 Ibid, and supra, note; Post, § 150. See alsoaAnyi Moore, R. 70, plf 191 ; 
Devinney v. KeynoldSt 1 Watts & Serg. 828 ; Stanton 9.«Camp, 4 Barbour, Sup. 
Ck ^4* 

& Mar* lypr. Co. v. De Ifoll 8 Fick. «6, Ante, § 147, note; BellPv. 

J aonrenlTlBup. Ct R. 169; Si C. 17 Feten, R. 161. 
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are to bind the principal and not' to bind the agents courts 
of justice will adopt that construction of it, however infor- 
mally it may be expressed.^ Thus, where an agent duly au- 
thorized, made a promissory note thus : “ I promise to pay J, 
S. or order, &c.,” and signed the note, “ Pro C. D. A. B. ; it was 
held to be the note of the principal, and not of the agent, al- 
though the words were, “ I promise.” ^ Qo, where A and B 
wrote a note in these words, “ We jointly and severally promise,” 
and signed it A and B for C, it was held to be the note of C, * 
and not of A and B the agents.^ So, where the note was, “ I 
promise,” &c., and it was signed by the agent, “ For the Provi- 
dence Hat Manufacturing Company,” A. B. (the agent) ; it was 
held to be %note of the company, and not of the agent.^ So a 
proinibbory note of a like tenor, .signed by the agent in this man- 
ner, “ A. B., agent for C. D.,” has been held to be the note of the 
principal, and not of the agent/' So, where a promissory note 
was in these words : “ I, the subscriber, treasurer of the Dorches- 
ter Turnpike Corporation, for value received promise, &c. 
and it was signed “ A. B., Treasurer of the' Dorchester Turnpike 
Corporation;” it. was held to be the note of the corporation, and 
not of the treasurer.^ So, where a note purported to be a promise 
by The President and Directors ” of a particular corporation, 
and was signed « A. B., President,” [or J. W., Cashier,^] it was 
held to be the note, not of A. B., but of the corporation.® But 

1 Ibid.; Pentz v. Stanton, 10 Wend. R. 271 ; MeehanicV Bank of Alexandria 
V Bank of Columbia, 5 Whrat. R. 826; Post, 2G9, 270, 275, •276, 395-400; 
1 jwnt»&nd V, Hubbard, 4 Hill, N. Y. Rep. 851 ; Alexander v. Bank of Rutland, 
24 Verm. 227. 

2 Long V. Coburn, 11 Maas. K. 0/. 

® F-ico V. Govo, 22 Pick. R. 158 ; Post, §§ 275, 276, 395. * 

* Emerson v Prov. Hat Manuf Co. 12 Miss. R. 287. 

® Ballou t;. Talbot, 16 Mass R. 461; Despatch Line of Packets v, Bellamy 
Manuf. Qo. 32 New Hanip. R. 229; Roberts ». Button, 14 Verm. 195 ; Robertson 
r. Pope, 1 Rifhardfeon, 601 ; Campbell v. Baker, 2 Watts, 83. But see, contra, 
DeWitt w. Walton, 5 Selden, 571. ^ 

^Mdlin V. Chandler,' 9 Mass. R. 333. *Se*e Hills v. bannister, 6 Cowen. R. 31 ; 
Post, § 276; Barker v. Meehan. Fire InS. Co. 3 Wend. R. 94 ; Mott v. Hicks, 
1 Cowen, R 613; Brockway v. Allen, 17 Wend. R. 40. 

7 Farmers' Bank Troy City Bank, 1 Douglass, 107. 

3 Mott V. Huks, 1 Cowen, R 513. See also Bowen v. Morris, 2 Taunt. 374; 
Shelton v. Darling, 2 Coun. R. 436; Broc]|way u. Alien, 17 Wend. R. 40; Post, 
§ 278 and note, § 27t. 
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i| tbe note had been, I, A. B., I^sident of Ihe Corporation 
(naxhing it) proniiae to pay, &c.,” it would (it eeenie)*l!ave been 
deemed to be the personal note of A. B., and not of tbe corpora- 
tionA [And where the note read “ 1 promise to pay,” Aio., signed 
^ C. N., Pres’t of the Dorchester Avenue Railroad,” it was held to 
bind C. N. personally, although given by authority fj;^ the benefit 
of the company.^] So, where the agent of a oorporation drew a 
bill of exchange upon the president of the corporation, styling 
''him such, and tbe latter accepted the bill, it was held, that he 
was not personally liable, if he bad authority to, accept the bill; 
but the corporation was alone liable.^ So, where the agents of 



1 Barker v, Meehan. Fire Ins. Co. 3 Wend. R. 94. But see Bro^lray v. Allen, 
17 Wend. R. 40; Hills v, Bannister, 8 Cowen, R 31; Post, § 276; Mann n. 
Chandler, 9 Mass. R. 335. It is not easy to reconcile all the cases in the books 
on this subject ; although I cannot but think, that the true principle to be deduced 
from them is that stated in the text. See Paley on Agency, by Lloyd, p. 878->885, 
and Bayley on Bills, (2d Amer. edit, from 5th l^ndon edit) by Phillips & Sewall, 
ch. 2, § 7, p. 68-76, (editf 1836,) and notes, ibid; Bowen n. Moms, 2 Taunt. 
874 ; Kennedy v. Gouveia, 3 Dowl & R}1. 503 ; Dubois v. Del. & Hudson Canal 
Co. 4 Wend. R. 285. In Pentz v. Stanton, 10 Wend. ^“1271, where an agent 
drew a bill for a purchase of goods, on account of his principal, and signed the 
bill A. B., agent, not stating the name of his prinetpal, it was held that lie, and 
not his principal, was personally bound by the bill, as drawer. But the principal 
was held liable for the goods, on a count for goods sold and delivered, as the form 
of tbe bill showed that exclusive credit was not given to the agent There is a 
curious case cited in the Digest, Lib. 14, tit 3, 1. 20, where the question, whether 
an agent, who wrote a letter to a ci editor, stating himself to be agent of^ts prin- 
cipal, was personally liable on tbe contract stated in the letter ; and it Iras held 
that he was not, as he wrote confessedly as an agent. Pothler, Pand. Lib. 14, tit 
8, D. 2; 1 Domat, B. 1, tit. 16, § 3, art 8. In Dubois u. Del.‘& Hudson Canal 


Co^. 4 Wend. R. 285, an agent signed and sealed a contract, “ M. W , agent for 
the Del. & Hudson Canal Co. ; ’* and it was held, that he was not personally liable 
thereon, as he was authorized to make the contract, although it was not under the 
seal of the cdrporation. S. P Randall 1 ?. Van Vechten, 9 Johns. R. 60.^ But see 
Hopkins v. Mehafiey, 11 Serg. & Rawle, 129; Kean v. Davis, Spencer, R. 42|* 
See post, ^274-278. 

8 Haverhill Mut Fire Ids. Co. v. Newhall, 1 Allen, (Mkss.) ISO. 

3 Lazarus v. Shearer, 2 Alabama R. 718, N. S. See also Robertson v. Pope, 
\ R^ph. 501 ; Wyman v. Gray, 7 Harris & Johns. 409 ; Lyman v. Sherwood, 20 
Velim* 42. [A charter-party es^ressed to be “ between P., of the good ship C., 
^ agent for £. W.^ Son,'' to whom the ship was to be addressed, and 

Vy W* vithout any restriefion, li^ds W. personally* Parker vJlMHaw, 
^ 7 El A BL m.] 
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a corporation, being duly authorized, made a written contract as 
follows : « We hereby agree to sell ” &c., and signed it as agents 
of the corporation, it was held, that they were not personally 
bound thereby; but the corporation was.^ So, where A, an 
agent duly authorized, wrote on a note, “ by authority from B, I 
hereby guaranty the payment of this note,” and signed in his 
own name, A ; it was held to be the guaranty of the principal, 
and not of the agent^ So where A, an agent, entered into and 
signed an agreement as agent for and on behalf of B,” and B 
shortly afterwards wrote on it the w’ord*^, “ I hereby sanction this 
agreement, and approve of A’s having signed it on my behalf;” 
it was held to be the agreement of B, and that A was not per- 
sonally responsible thereon.® So, where on a sale of real property 
by .a corporation, a memorandum of the sale was signed by the 
parties, on which it was stated, that the sale was made to A. B., 
the purchaser, and that he and C. D., “ mayor of the corporation, 
on behalf of himself and the lest of the burgesses and common- 
alty of the borough of Caermarthen, do mutually agree to per- 
form and fulfil, on each of their parts respectively, the conditions 
of sale,” and then came the signature of the purchaser, and of 
** C. D., mayor;” it was held, that the agreement was that of the 
cqrporation, and not thaf^of the rna}or personally; and that, con- 
sequently, the mayor could not sue thereon.^ So, where in 
articles of agreement the covenants were in the name of a cor- 
poration without, mention of any agent, but the instrument was 
sigi 2d by the president of the corporation by his private name on 
behalf of the corporation, and sealed with his pri\ate seal, it was 
held, that he was not personplly liable thereon.® On the other 
hand, unless some agency is appareuit on the face of the instru- 
ment, it has been not unfrequeiitly held, that the principal is npt 
bound, although the agent had full authority to make the con- 

^ Mamy v. Beekman lion Coropan), 9 Taigo, B. 188, £\ans v, Wells, 22 
Wend. R. 825, 

^ N. £. Mar. Ins. Ca v. De Wolf, 8 Pick. 56. See Passmore o. Mott, 2 Binn. 
B. 201 ; Post, §S ICO a, 161, 269, 270, 275, 276, 895*400. * 

® Spittle Lavender, 2 Brod. k Bing R 452. ^ 

♦ Bowen v. Morris, 2 Taunt. 874, 387. See Kennedy r. Gou\cin, 8 Dow. & 
Ryl. 503 ; Hopkins n. MebafTey, 1 1 Sei^. & Rawle, 1 29 ; Me) er r. Barker^ ® 
Won* 228, 231. See Woodes v. Henneit, 9 K. Hamp. R, 55 ; Pyt, §§ 275, 276* 

® Hopkins n. Meha^Tey, 11 Serg. & Rawle, 129 , Post, $ 278, note. 





^ AOMMt* nr* 

'tnW|l^ Thus, where a wife had full authoril^ to sign notes for 
nusband, and she made a note in her own name, not referring 
to hej^ husband, either in the body of the note, or in tiie signature, 
it was held, that the husband was not bound.^ [Sp where a bill 
of exchange is drawn by an agent in bis own name, it does not 
render his principal liable thereon, although drawn for bis benefit, 
and containing a direction to the drawee to charge the amount 
to the account of the principal.^] So, where A, B, and C made 


1 Ante, § 147, note. 

s Minard v, Reed, 7 Wend. R. 68. [But the contrary haa recently been held 
in Eng^land. Lindus t;. Brad well, 5 Com. B. Rep. 583.] 

3 Bank of North America v. Hooper, 5 Gray, 567. Dewey, J., there said: 
“ consideration of the questions arising in the case of Eastern Railroad v. 
Benedict, 5 Gray, 561, has led to a full examination of the adjudicated cases upon 
the question of the right of the principal, or real party in interest, to sue in bis 
own name on a written promise made to his agent ; and, as connected therewith, 
the liability of the principal to be sued and chained in damages for the breadh of 
a contract made by his agent. 

“ To a certain extent, we have found the law to authorize the introduction of 
oral evidence as to the parties in interest, and for the purpose of showing from 
whom the consideration moved, or for whose benefit the promise was mhde. The 
cases cited, and particularly the English cases, are very decisive in favor of the 
exercise of this right in cases of ordinary simple contracts, extending it perhaps 
somewhat further than we should feel authorized to do, without niodifj ing some 
of the views stated in Stackpole v. Arnold, 11 Mass. 27 ; unless those remarks 
are to be considered as made peculiarly with referenc c to bills of exchange or 
negotiable promissory notes. While the recent English cases are found 4o be 
very strong in favor of the right to charge an unknown principal upon contracts 
made byhis agent, upon oral proof of who is the real party, yet there will be 
found to be a leading distinction taken between cases of commercial paper in the 
form of bills of exchange and negotiable promissoiy notes, and other sinqile con* 
tracts — bolding that no one but a party to such negotiable paper can be sued for 
the non-payment thereof. Byfos on Bills, (5th edit.) 26. Such is the doctrine of 
Emly V. Lyc, 15 East, 7, where it was held that In the case of a bill of exchange* 
drawn by one only, it was not competent to chaige others as parties in interest, 
but that the liability was confined to the party who signed the instrument In 

S eckfaam r. Drake, 9 M & W. 92, where upon a written contract it was held that 
e real jparty in interest might be shown by oral evidence, the court distinctly ex* 
oept negotiable instruments from the application of the rule, I^rd Abinger saying ; 

< pMps of bills of exchange are quite different in principle.’ * By the law mer^ 
dUK, a chose in action is passed by indorsement, and each party who receives 
Hie Mil is making a contract with the parties upon the face of it, and with no other 
irhateyc||^* 

w The Amencan cases will, we think, be found to maintain the doctrinfo 
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ft note as follow# : ** We, the sabscribem, jointly and severally, 
ptpmise to pay D, or order, for the Boston^jHa’*s Manufactory, 

Fents V Stanton, 10 Wend, 276, is strong to this point Our own case of Stack- 
pole 0 . Arnohl, 11 Mass 27, was a direct application of this principle That was 
a ouit upon a negotiable note, and the dctcndanfs name was not on the paper; 

6 Gray, 665 The oral evidence offered was however fiiU to the point, that the 
person who signed the note was in fact the ag6nt of the deu ndanl, and that the 
note was gi\en for the defendant’s debt But thg court held that no ac tion could 
b0 miiniaitud on the note sgainst the defendant That tssf has e\er been re- 
cognized, c< rtainl} to the extent of its application to ncgofiabU piper, as the law 
of Massac hiisi tts Bedford ( omimrci il liis Co r Co\cll S^lct 44), Taber r 
Cannon, 8 Met 460 If sound, it me cts the pres* nt c ase, and dischaigcs tbe pn- 
vatc estate of Hot ace Gra\ from all liibilit^ on the di ift 

“ It IS urge d, for the appcll \nts, that that c asc must be c emsuh ud as o\erruled 
b^ the late case ot Huntington t Knox, 7 ( usli )71 and espec lalK that it Was 
in conflict with the principles stated the couit iii the opinion gnen in that 
case It IS ttue that the couit do the re rccogiii/c and apparc ntU fiill\ ingkirse 
the case of Higgins i Senior S M & A\ 8JI, and taking tlu u marks ot the 
court Without reference to the Ctuse to which tlic\ were applied tin c might seem 
to be somewhat at sanance with the decision in NtackjHde* i Vrnoid But the 
case of Huntington t Knox was tiiexasc of a simple* contia t in wntiiig, in refer- 
ence to the sale of gex>ds 1 he agent ot the pliintill, in in iking a inemoranduio 
of the contract, and gning a receipt tor uioiic) pud on aeiount ot the same, bad 
used his ^wnmauie exelusml^ , but bi& cigciic) being tiitl} prosed b} oral evi- 
dence, and the inteicst ot the plaintjfl shown as the owiiii ot the article sold tbe 
question was, whether the principal could maintain an nciion in his own name, 
and the court decided that ^ lould, iiting the ea**c ot Higgins t boiuoi as a 
direct authority, as it was, for the case of Huntington t Knox tor, like that, it 
vas 11 actiou upon a contiaet not negotiable Hie adoption ot the language of 
the I'^urt in the case of Higgins u Senioi, as «>oiind law, was ecitaiiil> warranted* 
for the purposes to which it wxs ipplied, but it oUp.ht not to be In Id as going 
fuithcr, much less asa>veriuliiig btackpole t Arnold without anv rduence toit,« 
or 8ugg<<>hon ot that kind It <'iciih to us that the two cases ma\ well stand to- 
gethei, appl}ing the law, as stated in each, to its own peculiar facts 

^ We then recur to the* contract iii the pie^cnt ease, and find it to be a nego- 
tiable draft, drawn bj Joseph Barrell, in Ins own name, without an} ludication 
that be is not the principal, and payable to a third person, who indorsM it to the 
appellants. There.is notlnng in the niargiti or the lieading ot tbe draft, that in- 
dicates any dther pnucipal htan Bairell lluue is no «>inglc* ciixuiustance on the 
^e of the paper, which lu an} wa} connects Horace Grav oi the Pembroke Iron 
Works with the diafl, unless it be the direction to tlie* diawees, to the 

same to the account of the Pembroke lrott*\\ orks ’ It has be*cn argued that diis 
directum indicates that the Pembroke Iron Woiks arc the real drawc^rs. ^ut no 
such inference can properly be drawn from that circumstance Bills are often 
dvhwjt by parties on funds of others distinct firom the drawer, but ipth whom ai^ 
rgpgements have been made to dischante such drafts.**! * 
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ilMf sum of and signed the note in their 6wn names, with* 

Ojat saying as ag^ts,” it was held^ that they were personally 
oound, and not the corporation.^ So where A, (an agent,) made 
a promise in the following terms: undertake on behalf of 

Messrs. E. & Co., to pay,’’ it was held on the facve of the paper 
to be the promise of A as agent of the principals, and not as 
himself a principal ; and that A was not liable on the promise 
personally, unless it wa^ proved that he had no authority to 
make the contract, or that he exceeded the authonty.^ 

[§ 164 a. So, where a written contract, for the building of a 
church edifice was entered into by the defendants as the com- 
mittee ” of a religious society, and was subscribed by them as 
such, the intent being clearly to bind the corporation as Princi- 
pe and not the defendants as agents, and the name of the prin- 
cipe and the fact of the agency, as well as the want of individ- 
ualmterest by the defendants in the subject-matter of the con- 
tract, all appeared on the face of the contract ; it was held, that 
these facts might be pleaded in bar of an suction upon such con- 
tract against the members of the committee individually.®] 

§ 155. The same principles of construction will apply to cases 
where bills are drawn, or accepted, or indorsed by agents. 
from the nature and terms of the instrument, it clearly appears 
»not only that the party is an agent, but that he means to bind 
his princ^al, and to act for him, and ifot to* draw, accept, or 
indorse the bill on his own account, that construction will be 
adopted, however inartificial maybe the language, in** further- 
ance of the actual intention of the instrument. But, if the 
ll^rms of the instrument are not thus explicit, although it may 
appear that the party is an agent, he will be deemed to have 
contracted in his personal capacity.^ And there is no differ- 


^ Bradlee t;. The Boston Glass Manufactory, 16 Pick. 347. This case seems 
distinp;ui8hable from that of Rice v. Gove, 22 Pick. R 158, principally in the 
circumstance, that the signatures of A, B, C, did not purport to be as agents. 
See also Savage v. Rix, 9 N Hamp. R. 263 ; Trask v. Roberts, 1 B. Monroe, 201, 
as to the cifect of the words jointly and severally. Post, §§ 275, 276 ; Ante, 147, 
and note. 

w sSpirnmsn v. Jones, 7 Queen's Bench, 103. 

* 6 feltaatoo u. Camp, 4 Barbour, Sup. Ct B. (N Y.) 274. 

6^aley ou V bloyd, ch. 6, § 1, p 37S-402; Staj^kpole u. Arnold, 

A Mass. K 27, 29 ; Bediord Com. loi. Co. v. Corel, 8 Met. 442 ; 'Leadbitter 9. 
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enoe on this point, whether the instrument be a deed or an un- 
eeided contract.^ Thus, if an agent should execute a deed .in 
bis own name, and should thereby, <‘for ud on behalf” of his 
principal, covenant, ^c.; he would be persraally bound thereby, 
and not his principal.^ So, if an unsealed instrument should 
purport to be a memorandum of agreement between A. B. on 
behalf of C. D., of the one part, and E. F. of the other part, to 
execute a lease of certain premises of fhe principal, it would bo 
held to be the contract of the agent, and binding on him person- 
ally.® A fortiori^ an agent will be held to be personally bound, 
if the name or character of the principal should not appear on 
the instrument ; or, if it should appear that no other person than 
himself could be legally bound by it, although he should sign bis 
name thereto as agent, or as acting in an official capacity.* 

§ 156. We shall have occasion, hereafter, to consider some- 
what more at large the cases, in which an agent incurs a^er- 


Farrow, 5 M & Solw 345^ Kennedy Gou^eia, 8 Dowl & Ryl 503 ; Stevens 
V. IJill, 5 £sp. R 247 ; 2 Kent, Comm. Lcet 41, pp. 63U, 631, (4th edit) ; Tip- 
pets a. Walker, 4 Mass. K. 535, White v. Skinner, 13 John. R. 807; Ante, § 
1(^4 ; Post, §§ 269, 275, 276 , Dusenburj v Ellis, 3 Johns. Cd!». 70; Hastings v. 
T^vering, 2 Pick. R 211, 221 , Mills t. Hunt, 20 Wend R 431 , Ne«vhall i\ Dun- 
lap, 2 Shepley, R 280 ; Higgins v Senior, B Mees & Weis 884, 844 ; Aikin 
r. Bedford, 17 Martin, R. 502; PentzV Stanton, 10 Wend R 271 ; Eaton ti. 
Bell, 5 Barn. 8c Aid. 34. A similar doctrine seems to pervade the Scottish law, 
and in its applmation to partieulai cases, has given rise to no small diversitj^ of 
opiniOiU See Thompson on Bills ot Exchange, pp 218, 219, (2d edit) 1836; 
Post, 6 275 a. 

1 Burrell v. Jones, 8 Barn 8c Aid 47 ; Ivcson t* Conington, 1 B 8c Cressw. 

180* Post, §§ 269, 273-276, 290, Ance, § 154; Pentz r.Btanton, 10 Wend. R^^ 
270, 271 ^ 

2 Appleton V. Binks, 5 Last, R 148; Ca>bill v. Fit/gerald, 1 Wilson, 28, 58; 
Cass V. Ruddle, 2 Vcm. 280 ; Norton p. Herron, Ri an & Mood. K. 229 ; S C. 
1 Car. 8c Payne. 648 , Tanner v, Christian, 4 Ell 8c Bl. 591, 29 Eng. Law 8c Kq 
B. 108 ; Kenned} r. Got'.veia, 8 Dowl & Ryl. 503 ; Duvall v. Craig, 2 Wheat. R. 
45; 5 Chitty on Comm. 8c Manuf. 211, 212; 2 Kent, Comm. Lect. 4], pp. 861t 

(4th edit) ; Post, § 269. 

3 Norton v. Hermn, 1 Car. 8c Payne, 648 ; S. C. 1 R} an 8c Mood, R. 229 ; 
Tanner o. Christian, 4 £11. 8c Bl. 591, 29 Eng. Law 8c £q 108 ; Cooke v. Wilson, 
58 Id. 861 ; 1 J. Scott, N. S. 153 ; Hopkins v, Mehadey, 11 Serg. 8c B. 129 ; Post, 
« 269, 270, <74, note. 

4 Norton ». Herron, 1 Car. 8c Payne, 648 ; Paloy on Agency, by Bloyd, 886- 
868 ; Bayley en Qilb, by Phillips & Sewall, from 5th London edit, ch. 2, § 7. pp. 
72, 78, and notof ; Pents a. .Stanton, 10 Wend.X 271 ; Post, §§ 280-287. 
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ThuaJu a broker dionld sell d^w upon 

#ie'^^i|^er for tb|||Aount, in his o^ nmne^ in favor of piii^ 
^4^1, if the biOhonld be disho no i ^ be wcinld ^ ji^snally 
li^e, nnlees some special wordb wc^^sad in the bill to pteKent 
«t ; and this liability woqld not only extend to third persons, 
eten to Ms principal, although he was known to be a nid« 
agent* For, in each a case, the bill imports, on its face} 'k per** 
BOnal liability, as drawer, in favor of all persons, who are, or 
become parties to the bill ; and there is nothing in the character 
of an agent, which excludes such personal liability, chooses 
voluntarily to incur it in favor of his principal, as well as in favor 
of third persons.^ So, if a known ageht should draw a bill on 
IhiA person, in favor of tjie payee, and direct the drav^ to« 
place the amount to the debit of bis principal, he would be per- 
sonally liable on the bill to the payee, unfcps he use other words 
to exclude it.^ 

§ 1G7. Precisely the same personal liability will attach to an 
agent, who, in his own name, signs a note as maker, or a bill 4| 
drawer, or accepts a bill, or indorses a bill or note generally ; fo^, 
in such a case, although be is % known agent, the making, or 
accepting, or indorsing of the instrument, is treated as an admis- 
sion that it is his personal act, not only in respect to ^third per- 
BQns, but also in respect to his principal.^ [Ip a recent cMe 


f » Post, 2G0, 270, 2^-276 ; Ahte, §§ 154, 155. 

2 Bayley on Bills, (5th edit ) ch. 2, § 7, p. 68 , Post, § 269 ; Le Fevre w. LJa^d, 
5 Taunt. 749 , Mayhew v Prince, 11 Mass. R 54 ; Stackpole r. Arnold, ll^fast. 
R. 27, 29 , Thompson on Bills of Exchange, pp. 218, 22/, 228, (2d edit. 1836) ; 
Post, § 269. But 8e4 Sharp v Emmett, 5 Wbart 288. 

8 Leadhitter r. FarroTtr, 5 M. & Selw. 345 ; Baylcy on Bills, (5tli edit.) ch. 2p 
§ 7, n 46 ; Eaton v. Bell, 5 Barn. & Aid 84 ; Post § 269. * ^ ^ 

♦ Stackpole v. Arnold, 11 Mass. R. 27, 29; Goupy v. Harden, 7 Taunt B, 
Leadhitter v. Farrow, 5 M. & Selw. 845 ; Mabcr u. Massias, 2 W. Bl. 1072 ; iLd 
Feyre Lloyd, 5 Taunt R. 749 ; Heuback v, Mollman, 2 Duer, 260 , Stevraa 
5 Bsp. R. 247. But see Kidson v, Dilworth, 5 Price, R 564. In Aspa^ tn 
tlie^principa), the ^octrine may, in many cases, require to be qualihed ; forl^ til 
4 between him and the agent, there was no Intention to create a personal HafettHy/ 
WwB not arise ; Castriqiie v. Buttigieg, 10 E. F. Moore, 94« before ^ Krity 
TcraneO, wkeia it was a|j| t^tin Goupy e. Harden, 7 Taunt 158, ttfore ts ai/| 



flAnte the Privy Cbnodl, thefecte were that B, a(^DgfMfllM|g^ 
ijUUalta for C, fortbe parjiaee of baying and remittibg to' C» in 
Vi^aiid, bilk on England, dn account money reeved by ^ 
in Ma^. In the course of such agency B purphased bills In 
Bfoltaand indorsed them to C without aj||||Up8ervation ^n the 
indorsement It was iudd, that in the ab^noe of any special 
ciioamstances showing that any Lability was Intended by B, be 
4 iwas not liable to C upon the ^shonor of the bills, by the gen- 
eral principles of the law merchant^] 

^ 158. Upon the same ground, where A, the consignee and 
agent of a ship, entered into an agreement of charter*party with 
the master of the ship ; and the agreement stated, that it was 
agreed between the master, of the one part, and A, consignee 
^nd agent of the ship and cargo, on behalf of B, the principal, 
1.00 the other part; and A signed the agreement in his own 
naide, and not as agent ; it was held, that the agent, .4^ was 
personally bound by the instrument; lor the agent and master 
dbly were parties to it.® So, where an agent, by a wntiug, 
acknowledged bimself to have received goods for his pnncipcd, 
and, by the same writing, bound himself to pay for the same at 
, a dpy certain, lie was held personally liable.® 

§ 159. The doctrine has been carried constructively a step far* 
tber ; for, it has been held, that a bill, drawn by the principal 
upon an agent, with the description of his office or agency an- 
nexed, and directed to be placed to the account of the principal, 
iWil’, if he accepts it generally, bind him pevsonallyj and the 
description will be treated as a mere designation of the person, 

and not as a qualification of his personal liability.* [So, wheiqgi 

~ ^ 

iBtdi|tion to make the ageut liable See Miles v O liara, 1 Serg & R. 32 , Rid- 
lop V Dilworth, 5 True, K. 4c>4 , Post, § 269, Shaip v Emmett, 5 Whait R. 
288. In this last case it was held, that if an agent remits a bill in pajmeot, for 
goods Sold on account ot his pimcipal, mid indorses the |)ill, he does not thereby 
bitftpme responsible thereon to his principal, if he received no consideration lor 
^ipifaianteeing the bill, and does not expressly undertake to do so. 

1 Castriquo v* Buttigieg, 10 £ F. Moore, P. i) 94. 

8 Kennedy c. Gouveia, 3 Dow & RyL 503; Paley on Agency, by Lloyd, 381,' 
litt ; Meyer v. Barker, 6 Binn R. 228, 234. See Thompson on Bdb of £x- 
^^tdSimge, 218, 227, 228, (2d edit 1836). « 

8 Dyer, R 230 b; Post, § 269-27$. 

6 Tijiqmas V, &h«>p, 2 Str. R 955 , S. C. Gas. Temp. Hard* 1 ; Bayley on Bills, 
(5th emt) b)L 2, § 7, note 48 , Paley on Agen^, by Llojd, ch. $, § i, pp 878, 
AOSMOY. le 4 8 
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Exchange, poiporting to be *«forV^kie taceived in tnti* 
"^nery supplied to the adventurers in Hayter and Holne Motea' 
\ l^nes,” was directed fo the defendant as an individual, andUha 
wrote across the bill the words Accepted for the Company, W, 
C., Purser,’^ he ws^ held personally liable as acceptor, alf|tc)ngh 
he was not a member of the company, and bad autbo|ity as 
purser to accept the bill.^] 


879. This oase seems to press the doctrine to the utmost limit of the law, if, 
indeed, upon principle, it is sustainable at all. Post, § 269, note. In Mott v» 
Hicks, 1 Cowen', R. 513, where the principal made a note payable to an agent, 
(in his, the agent’s, own name,) or order, and the payee indorsed the note ^ A. 
aftent ; ” it was held, that the indorsee could not recover personally against A. B. 
on ibis indorsement, he well knowing all the tacts, and that the instrument was 
merely to give currency to the note. See also Rhcinhold v. Deitzell, 1 Yeates^ 
R. (19 ; Miles v. O’Hara, 1 Serg. & Rawle, 32 ; Eidson v, Dil worth, 5 Friqg, R. 
564, 572, 578. See aNo Ba}]e^ on Bills, 2d Anier. from the 5th English edit by 
Phillips h Sewall, in notes to p. 73, (edit. 1836 ) See Thompson on pills, pp. 
218, 227, 228, (2d edit. 1836). 

[} Mare v. Charles, 84 Eng. Law & Eq. 138. Lord Campbell said : 1 am 

of opinion that the defendant is personally liable as acceptor oi these bills, and I 
come to this conclusion on principle and authority. Tlio bills are drawn on him 
as an individual. In the body of them, to be sure, the consideration is statefl to < 
be for “ machinery supplied the adventurers in Hayter and Holne Moore Mines^*^ 
The defendant accepts the bilb in these words, “ Accepted for the companies* 
William Charles, purser.” Now, 1 think that this will bear the interpretadon 
that, th*e fi^endant makes himself personally liable as acceptor ; and we ought to 
put suclrib e0|i8truction on the words as will not make the acceptance ^d, ut ret 
inagis valeat ^uam perea/. The defendant^nust be supposed to have known thidt 
the bilb would be entirely void unless he made himself personally liable on them*^ 
There is nothing like a disclaimer qf personal liability, as might have been the 
case if the words proc.” had been used. R seems to mi to make no differ* 
ence that the consideration is for goods supplied to the company. Thb 9 nly 
Aows that the company are the parties ultimately indebted, and that as between 
the defendant and them there was an arrangement that he was to be repaid 
what he might have paid. In that sense he accepts for the company. This case 
ffdls within the principle of Thomas i». Bishop, which may have been doubted 0$ f 
the otbir side of the Atlantic, but baa always been looked upon as good law hem. 
It is not necessary to say whether we ll|p*ee with all the obrorvations in Nicbolfa 
b. Diamond. The ac||pptance was there^^per proc.,” which might have amounted 
to a dbclilmer of p^^rsonal liability, if the defendant had not been a member of 
the company. We need net decide whether, if such words had been used 
the deibpdimt weDold have lieen Ibble.” See also Nichoils v. Diamond, 9 
& IH| fl Sag- Law ft B. 408; Owan p. Tan Uster, 1 Eng. Law ft£q. B. 

jpe ; 40 opi. 
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OIL AtITOOBIlTi HOW. JBXECTJT9D. 

^ % liSO. Ais, on the one hand, we have seen, that agenta cannot, 
otdiahrily, bind their principals by a written contract under seal, 
in the agent’s own name,^ and thus give a title to an 
sbe^n against them ; so on the other hand,* the principal cannot, 
ordiAfoily, avail himself of such a contraci joinder seal, arid sue 
ibtf other contracting party thereon ; for it 'is treated as a con- 
tract merely between the parties named in although one is 
known to be acting in the character of an agent.^ But even, in 
cases of contracts so made under seal by an agent, there are 
exceptions to the rule ; and it does not universally follow, that,* 
although no action lies by, or against, the principal thereon, 
therefore no obligations are created thereby between the prin- 
dpai and the other contracting party ; for, in many cases, such a 
contract will be collaterally binding on the principal, and create 
an implied obligation on his part to fulfil it^ stipulations^ and 
entitle him also to corresponding rights against the other con- 
tracting party, although the direct remedy for a breach of the 
original contract may be, or must be, exclusively sought by, or 
against the immediate parties thereto.^ The learned author of a 
very f aluable work on Shipping, <*peaking on this subject, says ; 
“ I apprehend, the owners of the ship may be made responsible, 
either by a special action on the case, or by a suit in*eqaity for 
the faithful performance of the stipulations of a charter-party, 
made by the master Under the dreumstanees before mentioned;”* 
that is^in cases, where the owners have authorized the master 
to enter in the charter-party. If this be so, there caM^be^ no rea- 
son, why the owners should not reciprocally have an action on 
the case, or a bill in equity, to compel the charten^ to fulfil hie 
oblig'itioiis, under the charter-party.® 

1 Ante, § 147-154. • * 

^ United States v, 'V^armele, 1 Paine, Cir. B. 252 ; Clarke’s Executors v. Wilson, 
# Wash. Cir. R. 560; New Eugli^nd Marine Ins. Company Up Wolf, 8 Pick, 
as, 61 ; Andrews v. Estes, 2 Fairf. R. 267 ; Clark v. Courtney, 5 Petersi^ 819, 
l49, 350 ; Ante, § 147-154. 

9 Post, §§ 161, 162, note, §§ 278, 422 Abbott on Shipmpg, Pt 2, ch. 2, § 5-8, 
(edit. 1*829) ; Id. Pt. 8, ch. 1, § 2 ; Id. Pt. 4, ch. 1, § 5, (Ml edit, by Mr. Sergt. 
Sheer 1840.) 

4 Abbott cm Shipping, Pt. 2, ch. 2,^§ 5. ‘ 

9 Post, g§ 422, 460, note; I Bell, Comm. B. 8, Ft 1, ch. 4, $ !■ PP> 906, 507, 
(5th ed ^) ; Id. f 2, pp. 538-547 ; Dubois a. Delawsre & Hu^n jbanai Com- 
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§ 160 a. In respect to written contracts, not under seal, a far 
more liberal doctrine has been established* It is very clear from 
the authorities, that it is not indispensable, in order to bind the 
principal, that such a contract should *be executed in the name, 
and as the act, of. Jhe principal. It will be sufficient, if, upon 
the whole instrument, it can be gathered, front the terms thereof, 
that the party describes himself and acts as %gent, and intends 
thereby to bind the* principal, and not to bind himself.^ Indeed, 
the doctrine, maintained in the mora» recent authorities, is of a 
'far more comprehensive extent. It is, that i? the agent possesses 
due .authority to make a written contract, not*under seal, and he 
makes it in his own name, whether he describes himself to be an 
agent, or not, or, whether the principal be known, or unknown, 
he, the agent, will be liable to be sued, and be entitled to sue 
thereon, and his •principal also will be liable to be sued,^ and be 
entitled to sue thereon in all cases, ^ unless from the attendant 
circumstances, it is clearly manifested, that an exclusive credit is 
given to the agent, and it is intended by both parties, that no 
resort shall in any event be had by or against the principal upon 


pany, 4 AVelid. R. 285. But see Sc hack v Anthony, 1|M. A Selw. 573 This 
case seems at variance with the doetrihe maintained in Abbott on Shipping, and 
the case of Randall v. Van Yechten, 19* Johns. R 60, and that of Dubois v, Dela* 
ware & Hudson Canal Compaii \ , 4 Wend. R. ^83 It seems to me diihcult to* 
support t|p|iipctrinc, if the principal is not a part} to the sealed instrument, exe- 
cuted by thMigent, and }et is bound by its obligations, that an action oi assump- 
sit is not maintainable against him for a breach of his implied promise to pet form 
the obligations thereof; and, e conretbOf that he may not maintain a like suit 
against the otheft* contracting party for any breach of the implied obligations on 
his part The decision in Schack v. Anthon}, 1 Maule & Selw. 573, is but a dry 
declaration of the. rule, promulgated by the Court without any reasoning in its 
sffpport, and foun(h;d on no antecedent authorities. See also Moorsom t;. Kymar, 
2 Maule & Selw. 303 ; Post, 273, 277, 278, 294, 422, 450 and note. See also 
Hall V. Baiiibridge, 1 Mann. & Grang. 42. 

1 An^, § 147 , Stackpolc i\ Arnold* 11 Mass. R 27, 29. See also other cases, 
where the doctrine is laid down in this^qualihed manner, cited ante, § 147, note ; 
Bice u. Gove, 22 Pick. R. 158 ; Daniels p, Burnluim, 2 Mill. Louis R 214 ; Min- 
ard »- Reed, 7 Wend. R. 68 ; Pentz v, Stanton, 10 Wend. R. 271 , Spencer v. 
Firfd, 10 Wend. R. 87. 

s See Liodus t;. Bradwell, 5 Com. B. Repi 583. 

► 3 See Phel|>s v. Prothero, 32 Eng. Law & Eq. R. 474 ; Huntington v. Knox, 7 

Cush* 874 ; Fuller v. Hooper, 3 Gray, 334. 
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ii* Tbo doctrine thus asserted, has this tit^ to conimcndatioo 
and support, that it not only furnishes a sound rule for the expo- 
ntuM) of contracto, but that it proceeds upon a principle of reci- 
'pnMdlyf and gives to the other contracting party, the same rights 
and remedies, against the agent and principal, which they pos< 
stfss against him. 

^ 161. Admitting, thed, the rule, iibiially laid down, to be gen* 
erally true, that, in order to bind the principal and tu make him 
personally liable upon a written contract* made by his agent, or 
to enable the principal to sue or to bi‘ sued thereon, it should be 
executed in his own name, and appear to be hi', own contract ; 
yet, it must be equally admitted, that there arc many quaiifica* 


1 See Dupont Mount Pleasant Fern ConipAn} , 0 Rk hard'-on, 238. This 
more comprehensive doctrine is \er} lull} stated aiul expounded m llijipns v. 

* Senior, 8 ftees. & Weis. 8,U, 845, which Will be cMted moie at larjre heit^fter, 
(sect. 2700 there said. There is no doubt, that where such an agree* 

ment is made, it is cuinjieteiit to show, that one o* both of the contracting parties 
were agents lor other pc^r^ons, and acted as sfleh ag*>ts in making the contract, 
80 as to give the benelit of the eontiaet on the one hand to. and charge with 
liability on tlic other, the unnamed pniieipal'*; andfliis. whether the agreement 
bo or be not required to be in writing b} the Statute ot Frauds. And this evi- 
dence 111 no way contradicts the written aureement It does not deny that iPis 
binding on those, whom, on the f«ice of it, it purpoits to bind , but shows, that it 
also binds another, by reason that the act of the airent, in signing the agreement, 
in pursuance of his authority, is in law the att of the priTuipil ” See Fonl ix 
Will* ims, 21 How. U. S R 2*<8, Trueman r Lodei, 11 Adolph 589; 

Fos' 5? 209,270, 272.273-280.395-400; NeWm c Powell, 3 Dottg. R. 410; 
Thomson v. l)aven;>ort, 9 Barn, it Crc*ssw "S , Ct)tlny v Fennell, 10 Barn. & 
Cress w. 071 : Garrett r. Handley. 4 B^n Ik Cressw 0(>4 ; Batemen e. Phillips, 
35 Eb‘'* R. 272; Higgins r Senior, 8 nlees & Weis. 8.34, 841 ; Jones ». Little- 
dale, 6 Adolph. Sl K11 4Hb ; Beebco r. UobeiK 12 Wend. R. 418; Taintor p. 
Prendergast, 3 Hill, R. 72, 7.3; Inhabitants of Garland r Uexnolds, 2 Applet. R. 
45; Taunton & South Boston Turnpike* r Whiting. 10 Mass R 327; Commer- 
cial Bank r. Freneh, 21 Pick 486, 491 ; Fisher r. Fillis, 3 Pick 322; Fairfield r. 
Adams, 16 Pick. 881 ; Ji<ew England Marine Ins Coinpin} r. De Wolf, 8 Pick. 
R. 66, 61, 62. See also 2 Kent, Comm Leet. 41. pp 631, 632, (4th edit.) and 
note (o) ; Hopkins u, Lacoutim*, 4 Mill. &buis U. 66 ; Williams v. Winehesier, 
19 Martin, R 24 ; Hyde p Wolf, 4 Mill. Louis. 11. 236 ; l^uldoii r. Whitlock, 1 
Cowen, U. 290 ; Porter v, Taleott, 1 Cowen, R 859 ; CoUins r. Butts, ^0 Wend. 
R* 899 ; Sullivan u. Campbell, 2 Hall, R. 271 ; American Jurist for January, 
1830, \ol. 3^ p, 78-80; Edmond p, Caldwell, 3 Shepldy, R. 340; Smith on Mere. 
Law, pp. 134-186, (8d edit. 1843) ; Hicks r. Whitmore, 2 Wend. K. 518; 

V. Lynn, 3 Watts, R. 524 ; Small v. Attwood, 1 Younge, 407, 4:yr. ^ 

16 * 
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it and exceptions to it, as well established as the rale 
itself,^ ' A few cases may be sufficient in this place, (as the sub- < 
^ect will necessarily occur in other connections hereafter)* to 
illustrate, not only the qualifications and exceptions to the gen- 
eral rule as to sealed instruments, but also the more liberal doc- 
trine applicable to unsealed instruments. Thus, for example, a 
written contract made by a factor in hi5 own name, for the pur- 
chase or sale of goods for his principal, will bind the principal, 
and he may sue and be sued thereon, exactly as if he were 
named in it ; for it is treated as the contract of the principal, as 
well as that of the agent.^ [So on a written order to deliver 
property to “ D. A. N., president of the Sastern Railroad Com- 
pany,” accepted by the drawee, the company may maintfifin an 
action in their own natne, the consideration moving from themi] 


1 Post, S92-402. 

« Post, 269, 270, 27:), 276, 395-400. * . 

3 Ante, § 110 ; Palcy on Agency, by Lloyd, 207, 20S ; 3 Chitt} on Comm, and 
Mariuf. 193, 210, 211 : 1 CoiiAn. §§ 212, 385, 386, 408, 409, 416, (4th edit.) ; 
Id. 490, 491, 494, 537, 558, (5th edit.) ; 2 Kent, Comm. Lect. 41, pp. 622, 624, 
680, (4th edit.) ; 1 Liverni. Ai Agency, eh. 5, § 1, pp. 214, 217 ; Atkyiis t*. Amber, 
2 Esp* R. 393 ; Palcy on Agency, by Lloyd, ch. 2, § 2, p. 1 1 1, note (3), ch. 4, § 1, 
p.*324; Snee v. Prescott, 1 Atk. 248 ; Morris i\ Cleasby, 4 M. & Sel^. 566 ; 
Allen ». ^^yers, 3 Pick. 298; T^lntor v. Prendergast, 3 Hill, R 72; ( 'omuiercial 
Bank v. French, 21 Pick. R. 486 ; Ilians v. Senior, 8 Mees. & W«‘lb. 844 ; Post, 
§ 269-275, 392-402. 

Eastern Railroad r. Benedict, 5 Gray, 561. Dewey, J., there said : “ The 
only ground of objection to maintaining the present action is, that the acc^eptance 
of this order by the d(»fendants created a liability on the same solely in. favor of 
D. A. Neale, and one that could be enfoiced only b^ an action in his name. 
This is said to re.sult from the nature of jhc draft accepted by the defendants. It 
is said that the name of the plaintiffs docb not appear on the fa(*c of the paper, 
as the payees thereof ; and that no oral evidence can l)e properly admitted to 
shoV that they were the real party in interest, and that D. A. Neale was merely 
their agent, contracting in their behalf. 

To a certain extent, and under some circumstances, the adjudicated cases seem 
to furnish abundant authority to the point, that where a contract is made with an 
tagent, the principal may sue thereon in his own name. Thus in Skinner t;; 
Stocks, 4 Barn. & Aid. 437, it was held that an action might be maiutainod either 
in the name of the person with* whom the contract was made, or in the name of 
the party really in interest, in Sims u. Bond, 5 Barn. & Ad. 393^ and 2 Nev. & 
Man* 614, Lord (3hiof Justice Denman says: * It is a well cstablis]»ed rule of 
!<' hw, that where a contract, not under seal, is made with an agent in his own 
namc^ for an nndibclo^'ed principal, either the agent or the principal may sue 
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So, if aa agent should procure a policy of insurance in his own 
nam«^ for the benefit of his principal, 1:he agent, as well as the 


upon it; the defendant, in the latter ease,\)eing entitled to be placed in the «ame 
situation, at the time of the disclosure of the real principal, as if the agent bad 
been the contracting party.* In Paley on Agency, (3il Amer. od.) 824, we find 
the same principle stated, that the principal may sue in hi« own naihe to enforce 
rights acquired by his agent in a course of dealing in his behalf. AngcU & Ames 
on Carp. § 316, isjto the same eiTect. 

“ We may assume it to be quite clear and well mqiported by authority, fliat in 
the case of oral contracts the principal may sue in his own name upon a contract 
made with his agent. It is equally well settled llut the ^ame rule ajiplics to cases 
of sales by written bills, or other memoranda made b> the agent, using his own 
name, and disclosing no principal. Huntington v. Kno\, 7 Cush. 3 71 ; Edwards 
o. Golding, 20 Verm. ; llubbert v. Boidcii, 6 Whart. 70 , Salmon Falls Manuf. 
Co. c. (loddard, 14 How. 484, 4 j 5. In Wibon i. Hart, 7 Taunt. 200, Park, J., 
says, ‘It is the con.*ttant course to show by parol e\iden(o whether a contracting 
party is agent or principal.' In Potter r. Yale College, H Conn. 60, Clucf Jus- 
tice llosiner says, ‘ I admit the principle, that where an agreement is made with 
an agent, for the sole and exclusive benefit ot principal, tlie pnm ipal has the 
legal interest’ 

In the case of Beckham r. Drake, 9 M. W 70, this subject was much consid- 
ered in the a cry full arguments ot the counsel, as well in the several opinions 
given by the members ot the court ; and the result was, that it was held, that the 
parties reall} contracting are the parties to ^uc in a lourt of Ju^tlce, although the 
contract be iii the name of another, and that tlii^ rule w.is to be ajiplieci nut only 
to oral contrae^, but to cases ol ordinary^nercantile contracts in writing. Parke, 
B., says: ‘ The ease of bills of exchange is an cm cption, which stands upon the 
lav* .1 crehant ; and promissory notes another, for they are jffaced on the same 
foot ng by the statute of Anne.* 9 M. ^ W. 96. 

“ It is unnecessary, in the present case, to decide whether, upon a mere naked 
written promise, made with one person, without any reference in the instrument 
10 an a ^ency, the action, upon proof of such agency in fact, might be maintained 
in the name of the principal. Wc are aware that it is contended that the prom- 
ise is directly and exclusively a promise to D. A. Neale, and that the addition of 
* president of the Eastern Railroad Company * must be Vejeeted as merely 
descrit>tio personcr. But this position, we think, is not maintainable. This writ- 
ten instrument may properly be held to disclose an agency, and to indicate 
enough to authorize an action in behalf of the railroad company, upon actual 
proof that the bargain was made on their account. 

“ The case of Commercial Bank o, French, 21 Pick, 486, strongly illustrates and 
sustains this view. That was an action on a promise to pay * the cashier of the 
Commercial Bank ; ' and the objection taken was, that the action could only bo 
maintained in the name of the cashier. But it was held, that such description 
snificiently indicated the contract to be one in which tin bank was the j*arty in 
interest and authorized to maintain the action in its owi name. It is true that 
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|irincipaJ«* may sue thereon ; for it is treated properly as a con» 

* • 

Ihe promise was there made < to the cashier/ ^od not to * A. B., cashier of the 
Commercial Bank ; * and tome importance was given, in the opinion, to that cir^ 
cumstance ; tut the principle upon which the opin^pn was «based would equallj 
have applied to the case of a promise to * A. B., cashier/ &c. It was said by the 
court : * The principle is, t)iat the promise must be understood according to the 
intention of the parties. If in truth* it be an undertaking to the corporation, 
whether by a right or a wrong name, whether the name of the corporation or 
some of its officers be used, it should be declared on and treated as a proouse to 
the corporation." 21 Pick. 490, 491. 

**lu Pigott V. Thompson, 3 Bos. & Pul. 141, where commihsioners for draining 
certain lands were authorized to receive tolls, and the defendant had agn»cd in 
writing to pay ‘ to the treasurer of the commissioners ' certain toll«, it was held, 
that the action was properly brought in the name of the commissioners. 

“In the case of Trustees of Ministerial & Sthool Fund^p Levant r. Parks, 1 
Fairf. 441, it was held, that a note of hand, made payable to an individual as 
treasurer of a corporation, might properU be sued in the name of the corpora- 
tion ; and in State v. Boies, 2 Fairf. 474, it was held, thd action was properly 
brought in the name of the State of Maine upon a note gi\eii ^ to James Irish, 
land-agent of Maine.’ Tii the case of (iarland r. Reynolds, 20 Maine, 45, which 
was aq action brought upon a note given ‘to Enoch Huntington, treasurer of the 
committee of the surplus n‘\cMiue/ it was held, that the action might be main- 
tained in the name of the town for which the committee were acting. 

“In Vermont Cential Railroad r. Clares, 21 Verm. 80, an action jipon a note 
of hand, payable to ‘the Oommi^sionera of the Vermont Central Railroad Com- 
pany,* the consideration of which was %8uhscription for shares in tliat ( ompaify, 
was maintained in the name of the company, to whom the note lad been deliv- 
ered by the comn^bioners. And in Rutland & Builington Railroad e Cole, 24 
Verm. S3, upon a noU; of hand payable ‘ to the order of Samuel Ilen*ihaw, 
treasurer/ &c., it appearing by other evidence that Ifenshaw was treasurer of 
the corporation, and that the c onsideratioo of the ])roimse proceeded from the 
corporation, ^e action was held well brought by them. 

“ The defendants have referred to the case Moss v, Livingston, 4 Comst. 208, 
as adverse to the maintenance of the present action. That was an action bi ought 
by an indorsee ot i^bill of exchange accepted by ‘ Johir R. Livingston, president 
of Rosendale Manufacturing Company/ and he was held personally liable. Many 
cases will be found of that character ; and in reference to negotiable instrumeutB, 
the doctrine seems to be maintained by numerous adjudications, that, in such 
cases, for the purpose of charging the party who has thus signed his own name, 
the addition of ‘ treasurer ’ may be rejected as mere descriptio perHona, That 
case is not however a parallel one with the present ; as* here no third pariy is 
sought to be charged, and the onl^ inquiry is, whether enough appears u|K>n the 
ftoe of the instrument to authorize the real party in interest, upon fully showing 

that interest, to su(* in hib bwn name. 

y 

1 Bat see Finney v* Bedford Commercial Ins. Co. 8 Met 348, 
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tract, to which the principal as well as the agent is a party 

“ That the corporation may be held liable upon a note signed by * G. L. Chand- 
ler, treasurer of the Dorchester Turnpike Corporation/ ujion its appearing that 
it was the. real contract of the corporation, was the dcctrinc of our own Tase of 
Mann Chandler, Mass. 33G ; The cases of Gihnoie t\ Pope, 5 Mass. 491, and* 
Taunton & South Bo.ston Turnpike v. Whiling, 10 Mass 327, in both of which 
this court held that an action inigl^ be maintained by a corporation upon a writ- 
ten contract pronfiMng to paj' their agent, are more directly in point: a** they are 
cases where the tpie^tion arose upon the light of the plaintilT'* to sue ufwn the 
contract, whic-h is the present case. 

“More reliance wa.s placed by the defendants upon the case of Staikpole c Ar- 
nold, 11 Mass. 27. The notes, the subjeet of that ai tion, were sigin d b) Zebedee 
Cook, some by his own name, and one by the n.\nie of Cook & Fo-'t(‘r, a house in 
which he wa.s a partner ; and contained on their fa« e no allusion to John Arnold, 
the defendant, as a principal, nor ain thing iiidieatiiig an agene^ m his behalf. 
They were negotiable notes, as apj>ears b> a rciunciu c to the tiles in that case, 
although not 50 stated in the printed report. It was an atteiuj»t to i barge a third 
party who$>c name did not appear in the instrument 'I'li* (piestion w.is as to the 
competenc} of oral evidence to show that the notes were gi\en foi pnuniuins on 
policies of iiiMirance, procured at the re<pu*st ant for the use of the deleiidant, 
on property belonging to him, and that the part\ sioulog the notes acted as 
agent of the dcfeinlant meiely. The objeition taken, and sustained by the 
court, was, that oral testimony could not he ie(.ci\ed to cuutiol ami \ ary the 
written contract, so a.s to make thcui the notes of Ainohl. The luh of law was 
stated to be that * no per<^n, in making a contrail, is < oiisidered to the agent 
of anotlmr, unless he stipulates for his pnncipal b\ natms ^tatlllg Ins agenc} in 

1 Ante, §§ 109, 111 ; Post, §§ 272, 302-4U:j^; 3 Ciiitt\ on C'onnn. and Manuf. 
201 vWilti u. llorneastle, 1 Bos. Pull. 323 ; Liu cna r. Crawford, 3 Bos. & 
Pull 98; De Vignier v. Swanson, 1 Bot». Pull. 3t(j, ii., Bell v GiUou, 1 Bos. 
8c Pull. 315; 2 Kent, Comm. Lect. 41, pp. i»3U, olJl, (Itli edit); Paley on 
Agency, by Llo\d, 2l, 22; Marsh, on Jiisur. B. 1, ch. 8, § 3, pp. 311, 312, (2d 
edit.) ; ' ChiUy on Comm, anil Manuf. cli. 3, p. 212. In the case of the United 
States V. Paniu'le, 1 Paine’s Cir. U. 252, Mr. Jusiliee Lixingston admitted, that 
the principal might sue, in case of a written contract of hi£» fai toi. But, o/yu- 
endOf he expressed a doubt, whether ho could sue on the in.strunient itsidf, as one 
to which xvas apai^y. llis language was: “But the court iloes not know, 
that such suit, (by the principal,) was ever .sustained on the contract it»elf, when 
one in writing took place between the factor and xendor, in winch the name of 
the princifial did not appear. Wiiat use might be made of such a paper as e\i- 
denco, is one thing. But, that a suit can be brought upon it in tlio name of any 
but a party to it, has not been shown ; *nor is it believed .that such is the law.” 
The doctrine, however, which is here doubted by the learned Judge, is now very 
•firmly established, as may ho abundantly seen in the authorities cited ; Ante, 
§ 160 o, note, and post, § 270, note, § 278. And sea Hun ingtoii r. Knox, 7 Cush. 
876 ; McDonald v. Bear River Co. 13 California, 286. 
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So, if the master of a ship, by a written contract in his own 
name, should contract for or order repairs, the owner may he 
sued therefor, as well as the mast^ ; and the contract will be 
treated as the several contract of each.^ So, a bottomry bond, 
properly entered into by the master of the ship, in Ins own name, 
will bind the owner; and a charter-party, made by the master 
in his own name, or a bill of lading^signed in his own name, in 
the usual course of the employment of *^16 ship, will bind the 
owner ,2 It is true, that, from a technical principle of the com- 
mon law, the owner cannot be sued directly on a bottomry bond 
or a charter-party executed by the master under seal ; be cause it 
•is not the deed of the owncr.^ But, the owner is, ne\Lrthclcss, 


the instrument whuh ho signs’ It wis fuither stated that no person (ould be 
chained as the maker of anv wiitttn (ontract signed bj anothoi, uiihss the signer 
professed to act b} piocuiation ot authoiit},and stated the name of the principal 
on whose behalf he made his signature, 11 Ma««s. 29. This last position must be 
taken with some qualification 

“ But the doctrine of btack])ole t Arnold is not to be applied to this ease, for 
two reasons Ist Bceausi* that was a ease of a nuked signature of the name of 
the part^ signing, without an}, even tht slightest, indication that it was made in 
behalf of another pi rsori 2 Xt was a negotiable piomissor> note, as to wlin h a 
distinctiompicvails in the introduction of oral evidence to show a pailv in interest 
whose name is not diNelo>ed on the lace of the' note Wc have no loisoq to sup- 
pose that the couit, in the opinion given in that ease, intended to ovuiule their 
own previous decisions in the casts of Gilmore v Pope, and Taunton & South 
Boston Turnpike v Whiting, aliove reftried to 

Looking at the present case in reference to the weight of fudicial authonty, 
and full} eoncedmg that there lias not been an entire iinifomiity of the authori- 
ties as to the point now in is^ue, wc have come to the O])iiiion that, in a Cfisc like 
the present, of an instrument not negotiable^ given in the form in winch this is, 
the plaintifTs, the real partic s in interest, m<iy maintain an action thereon in their 
own name ”] 

t Abbott on Shipp Pf 2, eh 3, § 1-3, (edit 1829); Ante, § 116; Post, 

§ 294, James v, Bixby, 11 Mass 36, 37, IngersoU v. Van Bokkclin, 7 Cowen, 
R. 670 

* Abbott on Shipp Pt 2, eh 2, 1, 2, % 6-8, (edit 1829) , Ante, § 116-119; 

3 Kent, Comm Lec< 46, p 161-103, (4th edit), 1 Bell, Comm § 440-466, 
(4th edit) , 1 Bell, Comm B 3. Pt 1, ch 4, § 1, pp 506, 507, (5th edit) 

3 Ante, §116, Abbott on Sliipp Pt. S ch 2, § 5 , Blood v Goodricji, 9 Wend* 
IL 68 ; 1 Liverjn on Agency ch 2, § 3, pp 85, 86, (edit 1818) ; 3 Kent, Comm. 
Leet. 46 , pp 162, 1 03, (4th edit ) , 1 Bell, Comm § 482, (4th edit ), Id p. 

(5th e^lit.),*OardnJr v Lachlan, 8 Sim. R 126, 128; Moyer v. Barker, 6 Bittil. * 
334^ Fk'kenng ir. Holt, 6 Greenl. R. 160. 
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bound by it ; and all the obligations and covenants contained in 
it are binding on him, although the form of the remedy against 
him may be different from what it is against the master.^ It is 
not improbable that this liability of the principal was suggested 
by, if not d('rived from, the Edicts of the Roman Preetor, respect- 
ing the exercilorial action and institonal aeiion, which we have 
already had occasion to consider.^ 

§ 162. The true principle, however, upon which all these cases 
stand, undoubtedly is, that the principal authorizes the agent to 
contract in his own name, anePthereby to bind the principal also; 
and then the common law actin^||iipon the intention of the par- 
ties, inakcft the party who would be ultimately liable, immedi- 
ately liable to the other, whencMT its forms of proceeding will 
enable it to do so.'** Jirthis respect, there is a strong analogy to 
the jnrisdietion exercised by Courts of Equity, in castes of assign- 
ment of eliosf's in action, where the debtor is made directly liable 
to the at>hignee, although’ he might not be so at law. The gen- 
eral interests of trade and commerce require this expansion of 
the law of agency; and the Edicts of the Prictor, were unques- 
tionably founded on this, as a matter of public policy; Faciliits 
hoc iu qnam Institorr. ndmitti ndnm propitr utiHfafrm; 

Dicctulum tamen erit eo ustjuv produvend im utilitattm mivigan^ 
tiwnu^ Indeed, it may be asserted, as a gen(*ral rule, that in all 
cases, where an agent has coiitraeled within the sphere of his 
ageqpy, and the principal is not by the form of the contract 
bound at law, a Court of Equity will enforce it against the prin- 
cipal, upon principles ex ceqm et bono.^ 


A Abbott on Shipp. Pt. 2, t*h. 2*§ .*>, (edit. 1829). Id. Pt. S, ch. 1, § 2. But 
see 1 Lixerin. on A^enc), 294-296, (edit. 1S18), SchaVk Antbon), 1 M & 
Selw. 573; Leslie v. Wilson, 3 Brod. K. Bing. R. 171 ; 1 Bell, Comm. B. 3, l*t. 1, 
4, § 1, pp. 606, 507, (5th edit.) ; Ante, § 160 ; Post, §§ 162, 278, 294, 422, 460, 
note. 

^ a Ante, §§ 80 ; 116, 117, 122 ; Post, § 163 ; Abliott on Shipp. Pt 2, ch, 2, § 3, 
i Pl 3, ch. 1, § 2, (edit. 1829); Dubois v. Del. & lludson Canal Co. 4 
Won®R. 285 ; RIndaU v. Van Vechten, 19 Johns. 11 . 30. 

5 Ske on Shipp. Pt 2, ch. 2, § 6-8, (eilit. 1829) ; Id. Pt. 3, ch. I, § 2 ; 

Higgin, c.^'nior, 8'Moes. & Weis. 11. 834, 844 ; Ante, S *60 *» a*"! 

§ 370 and note. , 

*Pig. Lib. 14 , tit 1,1. 1,5 6. « 

® ClarkN Ex’ora v. Van Reinudyk, 9 Craach, B. 153 ; Abbott on Shipp. Pt if 
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^ § 163. The Roman law seems, however, in some of its juridic^ 
regulations, to have proceeded upon principles somewhat differ* 
ent from ours, as to actions by and against parties contracting 
through the instrumentality of agents. In general, the principal, 
although bound by the ac| of his agent, was not personally and 
directly liable to the otj^er contracting party, nor could he en- 
force the contract against the latter.^ The only direct remedy 
{Actio Directa) was between the immediate parties to the 
contract; that is, the agent and the other contractor. Thus 
Pothier states i1 as the undoubtea rule (and he is confirmed by 
other civilians) ; Ex contractu ^ocuratorisy actio re^nlariter pro^ 
curatori et adversus procuratorem quceritur ; non autem Domino^ 
aut adversus Dominum? There were exceptions to the rule, a^ 
has been before intimated ; but they were principally introduced 
by the Praetor, as a ’matter of equity, and hence called Actioncs 
UtileSy in which tlie contract of an agent would be enforced 
against his principal ; as, for example, in cases of exercitors or 
owners of ships, by the Actio Exercitoriay and in other agencies 
of a common nature in trade, such as the Actio Institoria against 
shop-keepers, and others acting through agents, [Institores or Pro* 


ch. 2, § 5, (odit. 1829) ; Td. Pt. 3, ch. 1, § 2 ; Ante, § 160, note ; Dubois r. Dela- 
ware & llucbon Canal Comp. 4 Wend K. 285. It seem^, that m Louisiana, a 
power executed by the a^ent in his own name, will bind his prim ipal, when be 
acts in the business intrusted to him, and according to the power conferrej; for 
in that law the liability of the principal depends upon the act done, not upon the 
form in which it has been executed. The only diflerenee in that law is, that 
where the agent contracts in his own name be adds his own personal responsibil- 
ity to that of the person who has empowered him. Hopkins v* Lacouturc, 4 
Louisiana II. 64 ; 11} de r. Wolff, 4 Louisiana R. 234. This seems also to be the 
rule of the foreign eontmental law; and Pothier lays it down as cleaily the law 
of France. Pothier on Ohlig. n. 82, 448; 2 Eoierig. on Assur. ch. 4, § 12, p. 
465-467. It was also clearly the doctrine of the Roman law, in which, in such 
leases, the Actio Utilis Institoria was allowed against the principal, and the AcUo 
Exercitoria, against the owner, which are analogous to oar Aits in Equity. 
Pothier on Oblig. n. 82, 447, 448 ; Dig. Lib. 14, tit. S, 1. 8, § 17 ; Pothier, Pand. 
I^ib. 14, tit. 3, n. 1 7, 18 ; Dig. Lib. 14, tit 1, 1. 1, § 7-9 and l2 ; Pothier, #and. 
Lib. 14^ tit 1, n 9-18 ; 2 Kent, Comm. Lcct 41, p. 680, note (d,) ^th edit); 
Ante, § 160 ; P^ost, § 168, not^, §§ 278, 422, 450. • 

Post, §§ 261, 27), 426, 426. 

Pothier, Pand. Lib. 8, tit •, n. 9, 10; 1 Stair, Inst by Brodie, B. 1, tit 12, 
§ 16 ; Enk. Inst B. 8, tit 8, § 48. ' * 
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ratores^) in favor of commerce.^ And it would seem, tliat in th« 
modern nations recoi^nizing the civil law as the basis of their 
jarisprudence, tli(‘ like action {Actio UtiUs) will generally lie by 
or against the principal upon the contract of his agent; and that 
it is competent for the agent to contract in his own name di- 
rectly, or in the nanie of his principal Only. Such, certainly, is 
the law in Scotland and in France.'-* In cafees of this sort, where 
the agent contracts in the name of hi> principal, having due au- 
thorit). the princip-.il i-^ directly bound, and the agent is not (in 
general) personallj liable. But if llie ag(nil makes tin* contraet 
. for his principal in his own name, ht‘ incur'^ a personal responsi- 
bility, although tln‘re is an accessorial obligation on the jtart of 
the principal.*'^ 

§ 101. Hitherto, for the most part we bavt‘ bt‘i‘n <'onMdering 
cases of i)nre agtmcy, wla^re the authbritv is imelothed with any 
rciil or ap|)arent intere-t in the proptTlj it-^elf. But where the 
aulhoritj is "oupled with an inten^st in the jiropern iiscir,^liere 
(as we hitve seen)* the authority over n may be, siud, in gen- 
eral, propc'rly i-^, executed in the name of the agent himself, and 

1 Krsk. li R. 3, tit 3, 13, H*, ; 1 StAii. It. 1, til 1 *2, J;} !♦). 18, 19, 

Poihier, Paml. Lib. 3, tit. 3, n 1, 2, ♦>, 9, aiiil le, ami m>U iliul. (3^ ; rotbiiT on 
Oblij;. n. s2, 4 18- 130 , Anl**, 1 K. 

^ 1 Stair, In^t. bv Riuilio, H. I, tit IJ, § HI, I’otliit r on t n 117, M'S; 

Jd. . 71, 82. J*otlni*r on Oblig (b\ Ibaie,) n. sj, on tlii-^ subject, 

‘ \Vt* cofitiact thioiiL;h tin* ininiMi} ofanotliei, imt oiil} mIkmi a person 
mcrcl} lends us his ininisti \, b\ eontrai tin;; in our nofte, and not in his own, ai> 
when wc (*oiitra( t to the n»iinxtti\ of a tutor, curator, a;>ent, 8we., in their ipialiiy 
ss Mu-li. Wf are also deeuKMl to eontrael b\ the ininlstr\ of another, thoii;;b he 
contracts himbeli in Ids o^vn name, when heiuntiaits in relation to the allWIrs 
■which we ha^c <'oininItteil to hi-s muna;;eiiic;il ; for we are sup]»osed to hi\o 
adopted and approved, beforehand, of all the eonlraets which ho may make 
respct tinp the affairs eommitted to him, as if wc had contracted ourNcUos, and 
are he Id to haifc ac(*e(lod to'all the obli;raiions resultiti;; tlierefroin. Lpon ttiis 
principle is founded the Actio Kxereiloria, which those, who ha^e eontnn ted 
with the master of a ship for matters relative to the eomluet of sueli sliip, ha\e 
against the proprietor, who has appointcMl the master. l"j)on tlie same primiple 
is founded the Aetio Institoria, which those, wlio ha^e eintra<*led wdth the nmi- 
ager of a eommendal concern, or a maim factory, have against the employer, (le 
commettant,) and the Aetio lUilis Institoria, which relatis to contracts made with, 
a manager of any other kind.” Post, § 271. 

3 rothier on Oblig. n. 447-449 

4 Ante, § 150 ; Post, §§ 899, 400. 

AGENCY. 1 7 



194 


AGENCY. 


[cH. vtr. 

not in that of the principal. Perhaps some of the cases of 
factors, and masters of ships, and insurance agents, may be 
explained upen this broad principlcT ; for they are in some 
cases clothed with a legal interest in the property, or the con- 
tract.^* Thus, if the principal has clothed a factor with the legal 
title to the property, subject to his own equitable ownership, or 
has authorized the factor to sell it in his own name, there cannot 
be a doubt that he may so sell it ; and the legal title will pass to 
the purchaser.^ The master of a ship, too, who sells the ship or 
cargo, or a part thereof, in a case of necessity, generally sells it 
in his own name, and is presumed to be clothed with this super- 
induced authority in such extremities, by virtue of his office.* 
But the more common eases in which the principle is applied, 
are, where there is an authority coupled with an interest in mort- 
gages and other conveyances of real or personal property to the 
grantee, in which is also contained an authority to the grantee 
to scfl the property under certain circumstances. In such cases, 
the legal estate^ in the property being in the grantee, he is at lib- 
erty to sell it in his own name, and to confer thereby, undi*r the 
circumstances contemplated by the conveyance, an absolute title 
to the purchaser.^ But, w'here no interest whatever in the prop- 
erty is conveyed to the grantee of the authority, although the in- 
strument IS designed to be a security for debts due to him, the 
sale by the ^antec, to bind the principal, must be in his name, 
and not in that of the grantee. 

§ 165. In the next^lace, let us consider, what in other respects 
• will be held to be a good execution of the authority. And here 
it may be laid down as a general rule, that, in order to bind the 
principal, (supposing the instrument to be in otlier respects prop- 

1 Ante, §§ 116, 150, 161 ; Post, §§ 2/8, 29B, 299, 399-401. 

2 Post, §§ 397, 400, 401 ; Palc} on Ajri^ncy, by Lloyd, Pt. 1, ch. 8, § 5, pp. 207, 
208 ; Pt. 2, ch. 3, § 5, pp. 288, 289 ; Coates v, Lewes, 1 Camp. R. 444 ; Bariiiji; r. 
Gorrie, 2 Barn. & Aid 137 ; 3 Chitty on Comm, and Manyf. ch. 3, pp 205, 206 ; 
Martini v. Coles, 1 M. & Selw. 140, 147 ; Pickering v. Busk, 15 East, 38. 

. * 3 The Gratitudine, 3 Rob. 257 -263 ; The Schr. Tilton, 5 Mason, R 481 ; Ante, 
116-118. 

^ 4 See Hunt v Rousmaniere’s Adm*or, 2 Mason, R. 244 ; S. C. 3 Mason, R. 
294 ; 8 Wheat. K. 1 74 ; S. C. 1 Peters, R. 1, 18; Auto, § 150 ; Post, §§ 899, 
400 . 

81l»d. 
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erly executed,) the act done must be within the scope of the au- 
thority committed to the agent.^ In other words, his authority 
or commission must be punctiliously and properly; pursued ; and 
its limitations and extent duly observed, altliough a circumstan- 
tial variance in its execution will not defeat it.^ If tfie act varies 
substantially (and not merely in form) from the authority or com- 
mission in its nature, or extent, (»r degree, it is void, as to the 
principal, and does not bind him.*^ [And where the agent of a 
corporation was authorized to bonrow money froii a bank, and 
to exe(‘Ute the note of the corporation therefor, and he borrowed 
the money accordingly, but executed a bund therefor under the 
seal of the corporation, it was held that he di<i not pursue his 
authority, and that his act was not binding on Ins |)rincipal.^] 
Of course, this doctrine is to be taken uith an exception of the 
cas(‘s of a irciieral authority, where there an* ^«*cret instructions 
limiting it, to which our attention ha^ been aln'ady directed;^ 
Thus, for example, if an agent i* autluiri/ed to do an act upon 
condition, and ht* does it absolutely ; or, nnv rrrsff, if h(‘ i'^ au- 
thorized to do an act absolutelv, and he (‘xieutes it upon condi- 
ti<^n, — in sucli cases the act will not bind the prineipiU/' On the 
other hand, if a general diM*retion is repoM'd, the act of the 
agent, however indiscreet, beconu's obliiratory, unle>^, indeed, 
there is such gross miseoiiduet, a& amount.-- to a fr.tud upon the 
principal, and that misconduct is known to the jicrson contracting 
With tlic agent." 

' l()b. But the (lue.siion may often arist*, whether an act is 
wholly void, or not, when the agent does more than he i-, author- 
ized to do, or le.ss than he i.s autliorizetl to do. 'Fhere are som<%* 


1 Ante. § r2t>-133. 

2 Coin. Dig. C. 15 ; North Ri\t*r Bank r. Aunar, 3 Hill, 11. 262; 

Kixim v. llyserott, 5 John. ll. 5S ; B,iU\ r. Carswrll, 2 iFohii. K 4s. 

^ Com. Dig. Jttoniet/f C. 11, 14, I.*); North lie or B.ink r. A} mar, 3 IMl. 11. 
262; Nixon i\ llyserott, 5 Jolin. li. 58 ; Batty i». Carswell, 2 John. U. 48. 

^ Md\or and Alderiiion of Little Koek r. State B.nik, 3 ArkansdN 11. 2*27. 

* Ante, §§ 78, 126-133 ; rolhier on Oblig. n. 79 ; Tradesman’s Bank v. A^tor, 
nWend. U. 87. 

® t'o. Litt. 258 h; Paley on Agency, by Llo}d, 29; Corn. Dig. At/ornti, C. 13, 
14; Howard i*. Baillie, 2 11. Bl. 623. 

^ 1 Liverm. on Agency, ch. 5, § 1, pp. 96, 97, (edit. 1M8); Ante, 127- 

188. 
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distinctionb on this subject, which deserve to be examined, not 
because tliey present any diversity in the general principle, but 
because they* present ^ome diversity in •the application of it. 
Lord Coke has laid down the rule m the following terms: 
“Regularlj, it is true that, where a man doth less than the 
commandment or authority committed unto him, there, the eom- 
mcandmcnt or authority being not pursued, the act is void And, 
where a man doeth that, which he is authorized to do, and more, 
there it is good for that, which is warranted, ind void ior the 
rest. Yet both these rules ha\c divers exceptions and limita- 
tions.” i And Lord Coke is well warranted in suirg* sting, that 
there are exceptions and limitations \Yhere there is a complete 
execution of the authority, and something ex nhundanti is added, 
which lb improper, there the exc'cution is good, and tin excess 
only IS void. But wheie there js not a complete exc'cntion of a 
powei, or where the boundaries between the cxec'^s and the 
rightful execution are not dibiinguishable, theie the wlic'lt will 
be void. 2 

§ 167. Some illustrations of this doefrine rnav, perhaps, be 
useful. Thus, if a in in has i power to settle a jointure* ui^on 
his wife for life, and he should ix* cule it by an appointiin nt tor 
ninety-iune y<*ars, if bln should so long Inc, even if it would be 
a void execution of the powa^r at Jaw, it would lx* upheld in 
equity pro tanio. Poi in s^^h a r isc hr h is done* l('•s^ than his 
powder, and the boundaries au clear ind di^tingiiishahle j for if 
the wife should outlive the nine ty-nine jt ars, the estate, lor the 
^residue of her life, would be* uncli*^pose'd oi ^ So, if the power 
•were to lease for tw^ciity-one years, and the party should make a 
lease for forty years, it would be a good exc'cution ol the power 
in equity, although not at law, for the twentj-one ye,irs, and void 


^ Co Litl 2>s I, Com Dijj Vtornetf^G 1j, Pah \ on \{rtn(>, b\ Llojd 
179, and note (n ) 1 Li\Lim on Aj;crMj, th 5,^5 1, ])p 9K, 101, 102 (ulit. 

1818) 

2 Haig note (202) to (o Citt 2>8a, Ale'xindm v Vlt xaiider, 2 \(-s 644 , 
Com Dig C 3 », I Lntim on Agtm},(h 5, § 1, pp 101, 102, (edit 

1818 ) Ml Sugden, m liis ^oik on Po\\tis,lids tonsiden d tins sultpU at laige, 
with rdtrente \ » fumns of .ipj)Ointme nt ami the e xecution of powiis under the 
Statute of Useb S c bugdt n cm Powois, (hi edit ) ch 5, per tot , and o«ipe( lalljr 
^ 7 and 8 of the siav chapte r Id c h f», 7 and 8, (6th tdit ) p a73-400. 

® Alexander v Alexandei, 2 Vts 644, Post, § 173 
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as to Ibe residue ; for it distinctly appears how much he Jias 
exceeded iU So, if a power of appointment is executed in oefi- 
nite proportions among persons who are objects* of the power, 
and other'H wlio are mere strangers, it wiP, in many eases, be 
good as to ihe prop«*r objects, and void as to the strangers, 
because the exc(*ss is clearly ascertained; and the donee of the 
power shall not be allowed, by his own wrongful act, to defeat 
the rightful execution tantor And where a distinct iiqiitation 
or appointment is made according to the power, and another 
distinct limitation or appointment is made* in the same instru- 
ment, exceeding th(i pow€‘r, the former will be good even at law, 
and the Igtter will lx* li(‘ld void.^ 

^ 1(>S. Up(>ii tlie ^ame ground, if a warrant of attorney is 
given to niak(‘ li\t‘ry to one person, and the attorney make livery 
to two ; or if the authority is t<) make livery of Blaekaere, and 
the attoriKW makes livery of Blaekaere and \Vhiteaere, the exe- 
cution is good, so far as it is autiu'rized by the ])ower, and void 
as to th(‘ residue ; * for tin* e\e€*ss i> cl(‘:irly aseertainable. So, 
if a letter of attorney lx* to make livery absolutely, and the 
attorney make it upon condition, this is a good cxeeutioii of the 
power, and amounts to a sutficient li\ery, and the condition is 
void.^ But the eontrary would he true, if tin* livery were to be 
made upon condition, and the attorney were to make it abso- 
lute or, if it wert* to make livery to two, and he made it to 
on only." 


' Alexander r. Ah'vaiulor, 2 Vi**! 644 ; SiijidtMi on Uowors, oh. 5, § 8, p. 549, 
550, (.'id cdii ) ; Id. oh. 9, i, \ol. 2, |». 59-79, (Olli edit.) ; C'ainpboll i'. Leach, 
Ambl. R. 740 ; .Jenkins i. Ivomislio, ILirdro.*!, II. 895 ; Roe r. Undi'anx, 10 Ka.st, 
158; Dic». Lib. 17, lit. 1, 1. 33. 

2 Supden on Powers, (3d od.) oh. 5, § 8, p. 516-549 ; Id. oh. 9, § 1, vol. 2, 
p. 69-79, (6th edit.) ; Adams r. Adams, (\>wp. K. 651. 

3 Su^lon on Powers, (3d edit.) oh. § 8, p. 550-556 ; Id. oh. 9, § 1. vol. 2. 
p. 69-79, (6th edit.) ; (Yimnons r. Mai^hall, 6 Bro. Pari. U, 168. 

* Perkins on Convey, n. 189 ; 1 Li\iX'in. on Agehoy, oh. 5, § 1, pp. lOi, 102, 
(edit. 1818.) 

® 1 Livenn. on Agonoy, 102, (edit. 1818) ; IVrkina o« Convoy, n. 188 189. 

® Perking on Convey, n. 188 ; 1 Livenn. on eh. 5, § 1, p. 102, (edit. 

1818); Co. Lit. 258 a. 

^ 1 Lifcrm. on Agency, ch. 5, § 1, p. 103, (edit. 1818); 2 Rod- Al»ridg. 
FcaJ/menl, p. 9, 1. 60. See also Dig. Lib. 45, tit. 1, 1. 1, § 6. A case soniowhat 
‘ analogous to some of the fori*goi\ig is put in the Homan law. Si mihi Pamphi- 

. 17 * 
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169. Upon the same groand, if an agent were authorized to 
pr» ure insurance upon a ship for two thousand dollars, and he 
should procure a policy for two thousand dollars on the ship, 
and two thousand dollars on the cargo, the policy would be 
held good as to the ship, and void as to the cargo, at least unless 
under special circumstances.^ On the other hand, if an agent 
were authorized to sign a note for his principal, payable in six 
months, and he should sign -one payable in sixty days, it would 
be utterly void.^ [So, if being authorized to draw a bill at four 
monthb, he draws one payable in less then four months from the 
time it is drawn, but antedates it, making it apparently drawn 
according to his duthority.*^] So, if an agent were auyiorizcd to 
purchase goods pn a credit of three and six months, and to give 
notes accordingly in the name of the jirineijial ; and he were to 
purchase the goods and give notes payable at four aiul five 
months, it would be utterly void, ««ince in neither respect is it in 
conformity to the authority, a5> to the tinn' ot eredit given to the 
principal, although the eredit may pos^blj lx* equally beneficial 
to him ; for, as to that, the agent has no unlit to judg<‘.^ 

§170. The general principle, which peiv, ides all tlx'-'C cases, 
is the &aiue ; that the principal is not bound bj thi‘ unauthor- 
ized acts of his agent, but is Itoiind where the autlioiifj is sub- 
stantially pursued, or so lar as it i^ dl•^tlm•1ly pursued. But the 
question may often arise, whetluT, in t u t, tIk* agent has i xeerded 
what may be deemed the sub-stance of lus authority. Tlius, if a 
man should authorize an agent to buy one Jiundred bales of cot- 
ton for him, and ho should buy fifty at om‘ time ot on(‘ person, 
and fifty at another time of a different person ; or jf he should 
buy fifty only, being unable to purehase more at any priee, or at 
the^priee limited ; the question might arise, wliether the authority 
was \\ell exf^cuted. In general, it may be answered that it was*; 

lum stipulfinti, tu l^^mplululll et Sticliuni ftpopoTult*ii*i , Stichi abjeutionem pro 
8uper\ ai u4 habeii I im putoTi Nani si tot suut stijiuUtiones quot coqiora, tlua) 
sunt quodammorlo stipulationi^'^, uiia utilm, alia iniitilis Ncqui vitiatur utilis per 
banc inuhipm Dig fcib 4'), til 1, 1. 1, 4} S ; 1 Liverm. ou Agency, § ], 
p, 102, noU*„fcdJt. 1818 ) 

1 Liverm. on Agency, ch. 5, § 1, pp 101, 102, (edit 1S18 ) 

* Batty V. Caiswoll, 2 John. II 48 , Dig Lib 45, tit. 1, 1. 1, § 4. 

8 Tate V Evans, 7 Missouri, 419. 

^ Post, § 175-1 78 ; Instit Lib. 3, t*t 27, § 8.* 
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bet!auBO^iJI«f such a case, it wbted ordinarily be implied, that the 
purcjbibttiSe might be made at different times, of different peribns; 

it might be made of a part only, if the whole could not 
be bought at all, or not within the limits prescribed.^ So, if a 
commission to an agent were to purchase fifty shares of the 
sto<‘k of a hank, and the agent should contract with one person, 
who is the owner of thirty shares, for the purchase Of that num- 
ber, intending to buy the remaining twenty shares from some 
other person, the principal would be bound \v' lliat contract, 
although the agent should afterwards fail in his attempts to buy 
the remaining tv^nly.- So, if a merchant ‘^hunld direct hi> cor- 
respondent to procure insurance for him of two thousand dollars 
upon a particular voyage, for a pai#icnlar slnj), and, after one 
undtTvvrih’r had subscribed one thousand dollars, the others 
should decline the risk ; in such a case, th»* auihorilv \\oul(l be 
well 'executed for th(* one thousand dollar^, and the principal 
would be bound to pay the premium.'* So, if the principal 
should luitliorize Ins agent to hecoim -.urcty in a ceri.im s^iu 
for him, and he slh>iild Ix'conie surety in a lers^ sum, it l)een 
thought that the principal would be l)()und in the .*Htipulition ; 
and^siich, in<l(*ed, is the rule of the Roman law.' 

§ 171. But cases may aris^, in whieh it wmild he as munife‘-t 
from the objects of the pnreliase, that the whole or no part of the 
jirbperty w’^as to be bought, and even bought of tlu‘ same person. 

for example, if a person should autlmri/e his/agent to buy a 
bl ip, it would be pre&uined that a pur^ liasc of the w'hole, and 
not of a part,«w^as intended ; for the convenient use of a ship 
may be most iiiateriallv inipain'd by a divided ownership: and, 
perhaps, the whol(‘ objeets of the purchase would thereby bi» de- 
feated/' The? same rule would apply to the .case of a eoiuinis- 

' 1 Liverm, on Agency, cli. g 1, p|». OH, m*), (edit. IM*'); l>u bib. I", 
lit. 1, 1. S3. 

1 Livenn. 6n Ag(*ni‘\, ch. o, g 1, pp. 00, lOO, (edit IHTHJ ; ‘4 Kent, (’oniin. 
Led. 41, pp. 618, 610, (4th edit.) 

® 1 Livenn. on Agency, ch. o, g 1, p. 100, (edit. 81S); IVirr. Lib. 17, tit. 1, 
1 . 33 . 

^ Pttpt, §174; I Liverm. on .Vjjency, ch. fi, §1. p. 100, (edit- 1818); Hig, 
Lib. 17, tit. 1, 1. 33; I'othicr, IVind. Idl). 17, tjt. 1, n. 4fi. See aUo (h>i\lon r- 
Buchanan, 5 Yergor, 811 ; Latlii'op r. ILirlow, 23 Missouri, 213. 

®Po^,§ 180 . . 
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sion or auiliority to buy a plantation. It would not be a good 
execution of the commission to buy a part thereof only, or to buy 
an undivided share of it, or any interest in it less than the fee. 
In all such cases, it would generally be presumed, that the 
entirety of the property constituted an essential element in the 
purchase.^ But of this more hereafter.^ 

§ 172. The true inquiry, therefore, in all such cases, is, what, 
under all Ihe circumstances, is the true nature and limits of the 
authority. If it is exceeded in any substantial manner, it wiU 
not be obligatory on the principal.^ Let us suppose a case, where - 
A should authorize B to purchase ten bales of Sbttoii at ten cents 
per pound ; and B should purchase the ten bales at eight C(‘nts 
per pound ; no one woul# doubt, that the purchase would be 
binding upon the principal; because the meaning of the parties 
is presumed to be, that the price should not exceed the ten cents. 
In such a case, the maxim may well apply, Omne maius^n se 
continet minus, Majori summo' minor incsl.^ But if B should, in 
^ipph a case, purchase at twehe cents, the purchase would not be 
binding on the jirincipal, or at least, not binding unless B should 
offer the bales of cotton to A for the price of ten cents/' In the 
former case, the bargain would be advantageous to the priu^al ; 
in the latter case it would be injurious; and the law will con- 
strue the intention favorably in the case, wh(*re the less price is 
given, because it is for the advantage of the principal, and must 
be presumed tg have been within the scope of the authority ; but 
it will never construe it, to have been the intention of the princi- 
pal to allow the agent to exceed the authority given to him, when 
it is to his disadvantage.® 

§ 173. Upon somewhat similar grounds of the apparent inten- 
tion, an agent, who has not a mere authority, but has an author- 


1 1 Liverm on Agency, ch. 5, § 1, p. 100, (edit. 1818) , Tost, 17C, 177. 

2 Post, § 175-178. 

3 Ante, ^ 165. * 

4 1 Livcrm. on Agency, ch. 5, § 1, p. 96-98, (edit. 1818) , Instit. Lib 3, tit. 
27, § 8 ; 2 Kent, Comm. Loot. 41, Cl7, 618, (4th edit) , Post, §§ 174, 176. 

fiPothier on Oblig n 77, 78 , Co Lit. 258 (a), 1 Livcrm on * Agency, ch. 6 , 
§ 1, p. 97—99 ^ Jhg. Lib. 17, tit. 1, 1. S3 ; 1 Domat, P. 1, tit. 15, ^ 3, arts* 6, 7 ; 
2 Kent, Comm. Lect 41, p. 617-619, (4th edit.), Just. Inst. Lib 3, tit 27/ 
§§ 8 , 9 . 

9 Ibid.; FfiBt,§n5. 
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ity coupled with an interest, may do less than the terms of his 
authority seem directly to warrant, and yet bind his principal.^ 
Thus, if in England a copyholder for life has a license to lease 
for five years, he may lease for three years ; for it will be pre- 
sumt?d, that the authority was limited in its extent to the dura- 
tion of five years, and comprehended any immediate period.^ 
So, a license to a copyholder for life to lease for five years, if he 
should so long live, will be well excicuted by a lease for five y<:;^rs, 
omitting, if he should so long live; for the law will imply the 
limitation in such a case.*'* 

§ 174. Tlie Roman law adopted similar distinctions. The 
general rule in tliat law' was, (as wc have aln^ady that the 

limits of the authority must be sirictly ob^crvctl.^ If an author- 
ity >vas given to buy at a limited price, that prteo could not lawr- 
fully bo c'xceeded. Dili^eitlcr (itivs wanddti rnslodicndi 

sunt. Nam qni f^j'cessif, afiad quid faverv videtur:' Pra/erra in 
causa maudati etiam illnd retitur. ut interim urr meliar causa 
mnudantis fieri possit : interdum melmr : dttvrior vera nuinquau^ 
Melior autem causa mandaufis fieri potest^ si, cum, tihi maudass^^ 
td Stichum decern emervs^ (u cum minoris cmeris ; rcl (autidem, ut 
alivAquicquam serr(t' arcederef : ufroque ruiyi casu^ (mt non uifra 
preWtm, aut intro prelium fccisiiJ Et quh/em si muuduri tibi^ ut 
atiquam rem jnilti cmcrcs ncc de pretio qaidquam sfiifui, tuqu^ 
cmisiij utriuque actio nascitur.^ But the R<^iiiau lawyers were 
div d(*d in opinion, whether, if the .stipulated price was exceeded, 
thv principal was bound if the agent offered to remit the excess. 
However, the better opinion was that maintained by Proculus, 


1 See ante, § IC4 ; § 4S9. 

2 Com. Dig, AHoruey, C. 12, 15 ; 1 Uoll. Al»riilg. AxUhority^ (i. 1. 1. 4 7 ; Ante, 
§ U» 7 . 

3 1 lloU. Ahridg. Authority^ C. 2, 1. 50; Com. Dig. Attorney, C. 17> ; Anto, 

§ Di7. • ^ 

< Ante, §§ 43, 70. 

® Auto, § 70; Dig. J-»ib. 17, tit. 1,1. 5^ Pothior. Pand. Lib. 17, tit. I. n. 4(ji. 
Ihc Institute's say, (Lib. 8, tit. 27, § H,) Is, qui oxoquilur maiulalum. non «lebot 
exoedere fines maiuiati. Ante, §§ 43, 70. 

® Dig. Lib. 17, lit. 1, 1. 3 ; Pothier, Panil. Lib. 17, tit. 1, n. 49 ; Just. Inst. Lib. 
3, tit. 27, §§ 8, 9. 

Dig. bib. 17, tit. 1, 1. 5, § 5 ; Pothior, Patid. Lib. : 7, tit, l/n. 4S ; dust. Inst. 
Lib. 3, tit. 27, § 8; I Domat, B, 1, lit. 15, § 3, art. 6. 

8 Dig. Lib. I7^tit. I, 1. 8, § 1. 
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tbat| m such case, the principal was bound.^ Quod^ si pretium 
statuij tuque pluris emisti^ quidam negaveruui^ te mandaii habere 
nctionem^ etiam si paratus e^ses^ id^ quod exedit^ remiiiere ; namque 
iniquum esty non esse mihi cum illo actionem^ si nolit ; UK verOy si 
velity mecum esse? Sed Proculus recte eum^ usque ad pretium 
statutuniy acturum existimat ; quce sententia sane benignior est? 
Again ; Rogatus, ut Jidejuheret ; si in minoremy summam se oblu 
gavity recte tenetur. Si in mhjoremy Julianus verius putaty quod a 
plerisque responsum esty eumy qui majorem summam'y quam rogatus 
eraty fidejussissety hactenus mandati actionem habercy quatepus 
rogatus esset : quia id fecissety quod mandaium ei est ; nam usque 
ad earn summam in quam rogatus eraty fidem ejus spectasse videtWy 
qui rogavit? 

§ 175. But the mere fact, lhat the bargain, which is made, .will 
be more beneficial for the principal, will not avail the agent if it 
be different from the substance of the authority.® Thus, if A 
authorizes B to purchase a particular house at a certain price, 
S||^d B purchases another house at a lower price, which is really 


1 2 Kent, Comm. Lect. 41, p. 618, (4th edit.) ; 1 Liverm. on A^eney, ch. 5, 
§ 1, pp. 98, 99, (edit. 1818^ ; Just. Inst. Lib. 3, lit. 27, § 8. Mr. Livcrmorelpiinks 
that the same rule prevails in our law ; and he puts the case thus : If I have 
directed my agent to cause insurance to be efTected for me, and he |>ay8 a higher 
preipium than that prescribed by the order, the commission will be well executed, 
the excess being a charge upon him.” Ibid. And he cites a. case from Valin, 
Comm, tome 2, liv. 3, tit. 6, Des Assur, art. 3, to that eflect. Perliaps it may 
not be quite certain that our law would decide this case in the same way, although 
the decision is full of e(iuity. It might be diflicult to say, that. the principal could 
insist upon his right to adopt the policy, made contrary to his orders, without rat- 
ifying it in toto. And, on the other hand, it might be diflicult to say, that the 
agent could compel the principal to adopt any indivisible contract of this nature, 
made contrary to his orders, by a remission of part of the premium. See Pind- 
ley V. Breedlove, 16 Martin, II. 105. Mr. Chancellor Kent, however, is of opin- 
ion, (and his opinion is deservedly of very great authority,) that* the decree of 
the French Court was right, and that the defence was unjust 2 Kent, Comm. 
Beet 41, p. 618, (4th edit) 

3 Dig. Lib. 17, tit. 1, 1. 3, § 2 ; Pothler, Pand. Lib. 17, tit. 1, n. 45 ; 1 Stair, Inst, 
* by Brodie, B. 1, tH. 12, § 9. 

3 Dig. Lib. 1 7, tit 1, 1. 4, and 1. 5, § 3, 1. 33 ; Pothier, Pand. Lib. 17, tit. 1, n. 
45, 46 ; Just Inst. Lib. 3, tit 27, § 8 ; 1 Liverm. on Agency, ch. 5, § 1, pp. 97, 
98, (edit I8l8) ; I Domat, B. 1, tit. 15, § 3, art. 7. 

^ Dig. Lib. 1 7, tit 1, 1. S3 ; Pothier, Pand. Lib. 17, tit. 1, n. 46. 

6 Ante, §170, ^ 



AUTHORITY, HOW EXECUTED. 


208 


CH. VII.J 


a better house, still A is not bound thereby ; for the estate is not 
that which was authorized to be bought. Si mandavero tibi, ut 
domnm Sejanam centum emeres^ tuque Titianam emeris longi 
majoris pretiiy centum tamen^ aut etiam minoris non videris implesse 
mandcUum} 

§ 176. Upon a broader ground, any deviation from the author- 
ity which would defeat the manifest inducements of the princi- 
pal to make the purchase, would be void, whether the bargain 
were beneficial or not. Therefore, if an authority is given to 
purchase a bouse with an adjoining wharf and store, and the 
agent should buy the house only, although at an advantageous 
bargain, the principal would not be bound to take the house, 
especially if the wharf and store constituted an apparent induce- 
ment to the purchase 2 So, if an jigent were authorized to pur- 
chase a certain farm in fee, and he should purchase*an interest 
for life, or for years, or an undivided right or share of one tenant 
in common therein, the principal would not be bound thereby*, for 
^it would be presumed, that the main inducement to the purchase 
was the purchase of the entirety of the estate and title.® It 
would be an abuse of the meaning of the maxim, Mujori summoe 
mino^ inest, to apply it to such cases.^ So, if the princii)al should 
authorize the agent to purchase a house for him, it would not be 
a proper execution of the authority to purchase a part of the 
house only, for, it must be presumed, unless the contrary should 
ap*>car, that the principal intended the purchase of the whole 
hoase, and not of a part only.® But if the whole house were 
purchased, it would not make any difference as to binding the 
. principal, that it was purchased in parts of the different own- 
ers.® 

§ 177. However, in the case of an authority to purchase a 
farm, or tract of land, owned and sold in parts, it seems, that 


1 Dig. Lib. 19, tit. 1, 1. 5, ^ 2 ; Pothier, Fand. Lib. 1 7, tit. 1, n. 43 ; Potbiflr oa 
Oblig. n. 78; I Liverm. on Agency, 103, i(edit. ISIS,) 

* 2 Kent, Comm. Lect. 41, pp. 618, 619, (4th edit.) 

® Ibid. 

® Ante, § 172. 

® Dig. Lib. 17, tit. 1, 1. 36, § 2 ; Pothier, Pand. Lib. 17, tit. 1, n. 44 ; Pothier, 
TraiW de Mandat, n. 95 ; Ante, § 171. 

® Dig. Ub. 17, tit 1, 1. 85, 36, §§ 1, 2; Pothier, Pand. Lib. 17, tit. i, n. 44; 
Post, § 177. 
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by the Roman law a purchase of a-part would be within the 
authority, unless there was a plain restriction, that,^the whole 
should be purchased or none. At least, so the Digest seems to 
iinpoTt ; Quod si fundum^ qui per partes venit, emendum tibi math 
dassenij sed ita^ ui non aliter mandato tenear^ quam si totum funr 
dum emeresj si totum emere non potueris, in partibus emendis tibi 
negotiuni gcsscris ; sive habueris in eo fundo partem^ sive non ; 
et eveniet, ui is^ cui tale mandatum datum est^ periculo suo in- 
terim partes emat ; et nisijotum emeriti ingratus, eas relineat} 
Quod si mandassem iibi^ ut fundum mihi emeres^ non addito 
eo, ut non aliter mandato tenear, quam si totum emeres ; et tu 
partem, vel quasdam partes ejus emeris ; turn habebimus sine 
dubio invicem mandati actionem, quamvis aliquas partes emere 
non potuisses? 

§ 178. The ground of this distinction is not very apparent. 
But it probably may have rested upon the presumption, that 
where the house or land is owned and to be sold in parts, the 
authority ought, in the absence of all controlling restrictions < 
to be treated, as an authority to purchase the parts in severalty, 
as far as the agent can. In our law, it is most probable, that 


1 Dig. Lib. 1 7, tit. 1, 1. 36, § 2 ; PotliiiT, Pfind. Lib. 17, tit. 1, n. 44 ; Pothier, 
Traite dc JVIandat, ii. 35; Liverm. on Aginny, ch. 5, § 1, j)p. 100, 101, (edit. 
1818) ; 2 Kent, Comm. Lett. 41, pp. 618, 610, (4th edit.) 

2 Dig. Lib. 17, tit. 1, 1, 36, § 3; Pothier, Pand. Lib. 17, tit. 1, n. 44. Mr, 
Livermore ha.? stated tlie whole of this doctrine with .singular clearness and accu- 
rac)", and sui>pose& it to be coincident with our law. “ Therefore,” says he, “ if I 
have coinmiusioned you to buy for me a certain plantation, and you have bought 
a part of it only, this purchase, which you have made in my name, will not be 
obligatory upon me ; for this business is of an entire nature ; and although I 
might have a desire to be the owner of the entire plantation, yet its value n»ay be 
very much lessened, or in my estimation lost, by a division of it. If, however, 
when I employed you to purchase this plantation, 1 knew,* that it was owned by 
several tenants in common, who proposed to sell their interests separately, I shall 
be bound by your contracts if you have purchased the estate of some of the 
tenants in commoi.. but have not been able to purchase of the others ; unless 
thc^re were an express provision, tliat I should be obliged only in ca-se of all the 
estates being purchased. It is the same thing, if the estate, which the agent has 
obtained, is less than that which he was authorized to purchase. As, if I have 
given you an autbmity to purchase for me the estate of J. S. in a certain dwell- 
ing-house, of which he has the fee-simple, .and you jirocure me a lease for life, or 
a term of years ; this will not ]>e in pursuance of your authority.” 1 Liverm. on 
Agency, ch. § 1, pp* 100, 101, (edit 1818.) 
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the^constriiction would ordinaxjlly be the other way, unless under 
peculiar circumstances,.; asj where ihe purchaser was already a 
part-owner of the house or land; and the object might fairly be 
presumW to be to enlarge his interest in it, by purcliusing the 
sliarqs of the other part-owners, as he might be aide, from time 
to lime. 

§ 179. Similar considerations would a])ply to the converse 
case, where an agent is authorized to sell the land of his prin- 
cipal ; for a sale of a part at one time, and a si.le of another 
part at another time, might, in some. ea>es be deemed good, and 
in others be deemed bad, aceording to the just pre^u^lption of 
intent, and the consideration, whether a partial ^ale would be 
injurious, or not, to the sale of the residue. for example, 

if A should, by his will, devise all his 11111(1*^ to be sold, it might 
be a good execution of the authority, to n il a ])ai*T at one time, 
and a part at another.^ So, if there be a fi'ollineni of dillerent 
parcels of land, witli a letter of* attorney to uadu* livery tliereof, 
the attorney may make livyry of a part at one time, and 

for a part thereof at another lime^ So, if A sliould autliorize 


t Comm. Dig. Att<trneii^ C. 15 ; Co. Lltt. 1 1.*» a. 

Conmf! Dig. Attorne*/^ (i. 15 ; Aattry r. TrcvollioM. Mnojv, J*. *278, 280. It 
was litiM, in Corlies u. WiddiilelJ, •; Cowi'ii, U. IM, that, it' a f.u*tor lias the 
goods of ditlerent prinuipuls for salt* on civtlit, lu- may .-cll ilio whole to om* pur- 
clia-fT, and take hia note, payable to himself, for tlu* ajixivgato amoiiut, and it 
will iiot be a violation of his duty. Hut that rasa had somo poeuliaritios in it, 
afFepiing the generjil doe trine so laid^dowif. And it may ih'^erve much consid- 
eration, wliethcr uniting in one note tlie claims ol' dilVerent principals might not 
materially affect the rights of each. The Court in that very case, seemed to be 
of opimou, that, at leiust under some circumstance'., the act might liaNC been a 
violation of duty. Sec Jackson i\ Baker, 1 Wash. Cir. U. oOo, 415 ; Ante, § 
note. In Johnson i\ O’ilara, 5 Leigh, Virg. IL -150, it was pvo\c<l to bo the us.ige 
in Petersburg, (Virginia,) for a commission inorchaut, not only to sell on endit, 
but to take one DOte for the gootls sold for dilfcrcnt jicrsons, pa\ablc to him^elf 
or order, and that ho m>ght l|>rocure such note to l>e dV-counicd In his own 
name. But in so procuring the note to be discounted, the. Court held that ho 
made it his own, and was liable for the proceeds to his princljud, although the 
maker of the note had failed. Post, § 204 a, 205. [In the caNO otA’larko r. T.p- 
pin, 0 Beavan, R. 284, it is said, that among the most imj^ortaut iluUcs of a fauor 
are those which re(|uiro him to give to his principal the tree and uul)iaM‘«l use ot 
his own discretion and judgment, to keep and render ju^t and true accoui ts, and 
to keep the property of his principal uiimixed with his own, or the j>ro])crty ot 
other porsonstj 
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tiis agent to sell all his houses and lands in a particular place, 
where he owned divers distinct houses and tracts of land in 
severalty, a sale of one house or tract at one time, and the 
sale of another house or tract at another, would, or at least 
might be good. But a sale of an undivided portion of. any 
one house, or tract of land, would hardly be deemed justified 
by the power, from its apparent tendency to injure the sale of 
the residue, and to diminish the value of the residue, even to the 
owner himself. 

§ 180. In cases of mercantile sales of personal property, a 
very liberal construction of tfie authority would, undoubtedly, 
be generally, althongb, perhaps, not universally adopted.^ Thus, 
if A shoidd consign a cargo of goods to B for sale ; there 
could be no doubt that B might sell difl’erent parcels, thereof 
to, different persons, and at difi’ereiit times ; and the sales 
would be held, by implication, fairly within the scope of the 
authority. This is the known .usage of trade; and it would 
probably be adoptiid as a jn>t rule o/ interpretation of the au- 
thority, independent of any known usage in the particular jdace 
of sale. But, if an. agent were authorized to sell a ship, it 
would, upon grounds of inconvenieiute, be presumed that a 
sale of the whole, and not of a part only, was anthoriaed ; be- 
cause tlie use of the ship for beneficial purposes mighty (as has 
been already intimaled,) be greatly embarrassed by a divided 
ownership.'^' 

§ 181. Where an agent has. a general authority to receive pay- 
ment of a debt, he is ordinarily bound to receive the whole of it 
in money only; for that is the only way which will enable him 
coinplet(*ly to discharge his duly to his principal.'^ But circum- 
stances may vary this duty. As, for example, if he is a creditor 
of his principal, and the latter has authorized him to deduct from 


1 Ante, 60, 73, 74, • 

2 Scl* 1 Li\erm. on Agency, ch. 5, § 1, pp. 99, 100, (edit. 1818) ; Ante, § 171. 
Mr. Lloyd, in Ills edition of raley on Agency, ii£is, in liis note to pp. 179, 180, 
(note n.) sald^that inquiries as to the due execution of powers oil this poiittXof 
doihg more or less than the power directs,) “ can have little jilacc in mercantile 
questions, where the act done is, for the most part, indivisible.” It is apparent, 
froiDi||^ iri said m the text, that this remark, in its general latitude, is incorrect, 
if|H^nfou nded. 

§§ 98, 103, 109, and note ; Post, §§ .215, 418, 429, 430, anti note. 
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the sum received the amount due to himself, it will be sufficient 
' for the agent to receive the balance in cash, which will remain 
due to the princfpal after deducting the sum due to himself ; 
and as to the ^other part of the debt, he may settle it with the 
debtor as he pleases, provided he gives credit Iherefor to the 
principal ; since it can make no difference to his principal how 
it is received, or whether it is ever received by Ibc agent or not.^ 
$ § 182. Secondly. What is the degree of diligence required of 
agents, in the proper exercise of their functions ? The doctrine, 
upon this subject, is often laid down in very loose and indeter- 
minate terms. It is often said, that an agent is bound to use 
the utmost care and diligence in the ext,*eutioii of his trust.- So, 
in the Roman law, terms ecpially intletiTininate are often used. 
Thus, if * is gaid, in the Digest, that some contracts make the 
party liable for deceit only; .some both deceit and neglect. 
Nothing more than responsibijity for dert'it is deiiiandcil in 
deposits, and precarious possessions, or pusM ssions at will. 
Both deceit and neglect arc inhibited ii; uiaiulatcs, lemling for 
use, custody after sale, takiiig in pledge, hiring, also in portions, 
guardianships, and voluntary services.^ Among these some 
require (even more than ordinary) diligence. Contractus quidam 
dolnm malum duntaxat rccipiunf ; quidum^ et datum it culpam, 
Dolum tantum^ dejtositum et preenrium ; dohim ct culpam^ manda- 
tum^ commudiiium^ venditiun^ pi^nori acnptuin, locatnm^ item dotis 
datio^ tutelcc nvgothi gesta. ^In fds quidu/n et diligcntiam.^ And, 
aga!j, it is said, after eiiiirneraling other contracts; Sed ubi 
ntriusque utilitas vcrtilur^ ui in empto, ut in locatOj ut in dote^ ut 


t Barker r. GrocnT\ cod, 2 Youngc & C*)!!. 411), 420; Stewart u. Abordein, 
4 Mees. & Weis. R. all, 228 ; 413, note. • 

® Paley on Agency, by Lloyd, Pt. 1, eh. I, § 2, pp. 4, 5; Madeira r. Towns- 
Icy, 12 Martin, R. 84. Lord Holt, in applying the doetrine to the analogous 
cases of hiring, says, “ That if gooiTs are lei out for a toward, the hirer is hound 
to the utmost diligence, such as the most diligent father of a family uses.*’ Coggs 
p. Bernard, 2 Lord Rayin. 91 C; Jones on Baihn. 8(5. And in Buller’s Nisi Priu*', 
72, i^ is laid down, that “ The hirer is to take all imag nable earj of the g<^»ovls 
delivered for hire.” Jxtncs on Bailm. G ; Id. 86. See a so 1 Bell, Comm. § 3i>4, 
pp. 867-370, (4th edit.) • 

5 Jones on Bailm. 15, 16. 

^ Dig* Lib. 50, tit. 17, 1. 23. The Florentine copy has quitlem ; the A ulgatc 
editions, quidom, Jones on Bailm. 18-20. 
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in pigmyre^ nt in societate^ et dolus et culpa prcesiatur} Upon the 
true meaning of these passages commentators have been greatly 
divided 2 Even in case of mere gratuitous nthndates, the Code 
is supposed to have required very exact diligence, and to . have 
made the mandatary liable for slight neglect.^ Aprocumtore 
dolum et omnem cvlpam^non etiam improvisuui casum^ prcestandum 
esse, juris aucloritate manifeste declaritur^ 

§ 183. The true rule undoubtedly is, that as the contract 
agency is one for the benefit of both parties, the agent is under- 
stood to contract for reasonable skill and ordinary diligence, and 
he is consequently liable for injuries to his employer, occasioned 
by the want of reasonable skill, and also for ordinary negligence ; ^ 
|but not for injuries caused by his mistake in a doubtful matter 
of law.®] By reasonable skill, we are to understand, such as is, 
and no more than is, ordinarily possessed and employed by per- . 
sons of common capacity, •engaged in the same trade, bus^fiess, 
or employment.' By ordinary diligence, we are to understand, 
that degree of diligence which persons of common prudence are 
accustomed to use about their own business and affairs.® 

1 Dig. Lib. IS, tit. 6, 1. 5, § 2. 

2 Jones on Bailni. 14, 17, 18-29 ; Ei-sk. Inst. B. ], tit. 1, § 21 ; Id. tit. 3, § 36 ; 

1 Liverm. on Ag(‘n<*y, ch. 8, § 2, ])p. .S:l7, 338, (edit. 1818.) 

3 1 Stair, Inst. B. 1, tit. 12, § 10; Ersk. Inst. B. 3, tit. 3, § 36 ; Story on Bailm. 
§173; Hcinccc. Elem. fJiir. Inst. Lib. 3, tit. 14, § 788; 1 Domat, B. 1, tit* 15, 

§ 3, art. 4. • 

4 Cod. Lib. 4, tit. 35,1. 1.3; Ileincoc. Elem. Pand. Lib. 17, tit. 1, § 233; 
Ilcinecc. Elem. Jur. Inst. Lib. 3, tit. 14, § 788. 

5 Jones on Bailm. 9, JO, 23 ; Id. 86, 119; Story on Bailm. §§ 23, 455; 1 Bell, 
Comm. § 389, p. 364 ; Id. § 411, p. 387, (4th edit.) ; Molloy, B. 3, (di. 8, § 10; 
Chitty on Comm, and Manuf. 215 ; Chapman i». Walton, 10 Bing. B. 67 ; 1 Liv-* 
erra. on Agency, 331-341, (edit. 1818); Paley on Agency, by Lloyd, 77, 78 ; 
MadeiA v. Pownslcy, 12 Martin, R. 84 ; Leverick v. Meigs, 1 Cowen, R. 645 ; 
Broussard v. Dcclouct, 18 Martin, R. 260; Lawler v. Kcaquick, 1 John. Cas. 
174 ; Savage v. Birckhcad, 20 Pick. R. 167. 

6 Mechanics’ Bank v. Merchants’ Bank, 6 Mote. 1 3. 

7 Story on Bailm.' § 431-434; Jo|ics on Bailm. 94, 98, 99; Denew t?, Da- 
verell, 3 Camp. R. 451 ; l/car'e v. Prentice, 8 East, 348 ; 1 Stair, Inst, by Brodie, 
B. 1, tit. 12, §«10, and note; 1 Liverm. on Agency, ch. 8, § 2, pp. 337-341, (edit. 
1818); 1(J. 352; Simpson Swan, 3 Camp. R. 291 ; Madeira r. To wnsley, 12 
Martin, R. 84; Dartnall r. Howard, 4 Barn.. & Cressw. 345; 1 Liv<^. on 
Agency, ch, 8, § 2, p. 352-354, (edit. 1818); Park r. Hammond, 6 Taunt, R. 
495 ; Cheviot p . Brooks, 1 John. R. 364 : Chapman v. Walton, 10 Bing. R. 57. 

d Jones on Bailm. 5-7 ; Id. 121 ; Story on Bailm. § 11. 
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184. This seems, also, to have been tlie rule of the Roman 
law, where Culpa or Levis Culpa, is deemed to be equivalent to 
ordinary neglect, ^or th# want of ordinary diligence.^ And in 
regard to skill, although the language of tlic Roman lawyers is, 
Imperitia culpce adnumeratur ; spondet peritiam artis ; spondei 
diligenliam gerendo neffolio parent yet, this js to be understood 
with the proper qualification, that the agent contracts for the 
reasonable skill belonging to jm.tsohs in general, engaged in the 
like business or employment. In negotio gerendo opus sit diii- 
gentia atque indusfria ; et is, qui mandat, diligentiam rci gerenctee 
convenienfem exigerc ; et qui suscipit mandatum, hoc ipso indus- 
triam ct dUiyenliam ad rent, exequendam nccrssuriam in sc futu^ 
ram,recipere videtur;^ which words seem to import no more 
than reasonable diligence and skill, acletpiate to tin* ordinary 
performance of the task recpiired. In another place it is added : 
Nihil cnim amplins, quam bundm /idem jtnrstarc turn oportet, qui 
procitraL^ However, the civilians are not agreed upon this 
point; and therefore, what is here proj)onndcd must be deemed 
open to much doubt and disen.'^sion.-' The >ame rule, at least in 
regard to diligence, prevails in the Scotch law/^ in tliat of France^ 
and, indeed, in all the continental nations of Europe, which de- 
rive their jurisprudence from the Roman law.” 


^ F stcs on Bailm. 21-23 ; Heinofc. Elc*ni. bib. 3, tit* 14, ^ Tss ; Itl. Piind. 
Lib. ^ 7, tit. 1, § 233 ; Ei^^k. Inst. li. 3, tit. 3t>, .'>7 ; Potliior, OIisltv. Gcmirule 
at the ciul oi in& Treatise on Obligations; 1 L*otliier, (Kuv. (rdit. 1 781.) -Ito. 
p. 455 ; Story on Bailui. § 24 ; 1 Bell. Connn. § p. 304, (4ib edit.) ; Id. pp. 
4S1,482 (dtbedit.) 

® Jones on Bailiii. 23, note (m) ; Id. G3, note (w) ; Id. 99, note (1) ; Dig. Lib. 
50, tin 17, 1. 132. 

3 A^nn. ad Inst. Lib. 4, tit. 27, § 11, n. 2. See Pothier, Trait^i de Mifllat. n. 

46, 48 ; Id. Louage, n. 425 ; Story on Bailm. g 431-435 ; 1 Doinat, B. 1, tit. n, 

§ 8, n. 1, art. 1 ; Id. B. 1, tit. 15, § 3, art. 4, 5 ; 1 Li verm, on Ageiu y. eh. 8; g 3, 

pp. 336, 337 ; Id. 352; 1 Bell, Connn. § 394, pp. 367-370, (4lh edit ) ; Id. pp. 

481, 482, (5th edit.) 

* Dig. Lib. 17, tit. 1, 1. 10, Introd. 

« Ibid. 

« Ersk. Inst. B. 3, tit. 1, § 21 ; Id. tit. 3, § 36 ; I Be L Comm. § 411, p. 387, 
(4th edit.) ; Id. § 389, p. 864 ; LI. pp. 481, 482, (5lh edit.) 

Pothier, Oblig. n. 141, 142; Pothier on Oblig. App'.K. Ob-aerv. Ceiic^fale^ 
I Pothier, CEuv. 455, (2d edit 4to. 1781); Story on Bailm. 24, 430-435; 

Jones on Bailm. .AO, .81. 
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§ 185. Whether the proper degree of diligence and skill/wMcb 
the law requires of agents in performing their duties, has 
applied in a particular trade, employmdlit, or business, is for the 

"^most part a matter of fact, open for inquiry, arid sometimes in- 
volving points of great delicacy and difficulty. The general 
usages of trade, the common habits of^the particular business, 
and tlie special mode of dealing between the principal and agent, 
will often explain and expound the duties, required of the agent, 
as to diligence and skill.^ 

•§ 186. The ease of a factor, employed to make sale of goods 
on consignment, may furnish a fit illustration of the general doc- 
trine. He is bound not only to good faith, but to reasonable 
diligence. It is not sufficient, that he . has been guilty of no 
fraud, or of no such gross negligence, as would carry with it the 
insignia of fraud. He is rei^uired to act with reasonable care 
and prudence in his employment, and to exercise his judgment 
after proper inquiries and precautions. If he shut his eyes 
against the light, or sell to a person without inquiry, when ordi- 
nary diligence would have enabled him to learn the discredit or 
insolvency of the partVj lie will not be discharged from responsi- 
bility to his j)rincipal. [He is also liound in absence of any 
special directions as to jirice, to sell for the fair market value/^] 
So, also, he will not bo permitted To sell his own goods to a pur- 
chaser, and take security for the price, and at the same time to 
sell the goods df his principal to the same party without any 
security. For, he is bound to exercise at least as much diligence 
and care, as to his factorage transactions, as be does as to his 
own private concerns. And, in the supposed case, it would 
aflbrd ground for presumption that the factor had knowlege of 
some latent defect of credit, although in the commercial world 
ill ^fteral the purchaser stood with a fair charactfT. But this 
jfrcsumptiori would not ordinarily arise from the mere fact of the 
factor’s taking security for advances made to the same purchaser 
in money, or even receiving a premium for such advances. He 
may well refuse to lend his own money without security, or a 

^ * Ante^§§S5 and OC ; 1 Li verm, on Agency, oh. 8, § 2, p. 3.S6-341, (edit 

181$j ; Nicliols V, House, 2 Louisiana E. 382 ; 3 Chitty on Comm, and Manuf. 
8ld-2l8. 

^ Walker, 24 Verm. 149. 
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premiutn upon grounds altogether distinct from any doubt of the 
) solvency of the party. In order to aflcct the factor with the im- 
putation of negligence, it is sufficient, if he have notice of facts 
w hicih ought to put a person of ordinary prudence on his guard. 
For ihe same rule prevails here as in equity, that the factor 
will be licld affected with the notice, if the facts be such ,as 
ought to have put him upon further inquiry b'ffore he sold the " 
goods.^ ^ 

§ 1H7. Another illustration may be derived from the case of 
insurance brokers, or agents (Miiploycd to procure insurance. 
Their duty is to take care that the j)olicy is procured in such a 
manner, and in such terms, as to cover the contein|)lated voyage 
and risks ; and tliey are bound to possess reasonable skill on this 
subject. 8o, they are to take care that the underwriters arc 
, perf^ons iti good credit at the time of the insunmee, otherwise, 
they must bear the loss arising from their iii^olvi'iicy.- But if 
the underwriters arc in good crwlit at tin* * * § time, ih('ir subsequent 
insolvency will not make the broker responsible to his employer.^ 

§ 188. But new cases and new exigOneies arc ])erj)etually aris- 
ing, in which it is not easy to say that there is any established 
general rule ; or that, if a general rule is cstablishial, it can with 
propriety guvern such now cases, under all their circuinstauces. 
Resort must then be had to tlie general principU* of law on the 
subject, aided by a search into those kindred doctrines, which 
ntay furnish analogies to guide or instruct us in tirriving at the 
proper conclusion. It may, howevtn-, be gene^-ally stated, that 
where an agent has used reasortable diligence and skill he is not 
liable for accidents, or losses, gor damage, liapptMiin^ without his 
default, such, for example, as for losses by robbery, by lire, or 
by other aceideiit, eftlier at sea or on the land.^ There are 
special exceptions ; such, for example, as the ease of c<5nfrnon 


* Liverm. on Agency, eli. 8, § *2, p. 354-356, (cilit. ISIS) ; Ihirrill c. Phillips^ 
1 Gallia. 11. 361 ; Molloy, li. 3, ch. § 5 ; Leverick i). I Covveii, K. 645 ; 

Clarke v. Tipping, 9 Beavan, li, 284. 

a Post, §§ 191, 218 . 

® 1 Valin, Comm. Lib. S, tit. 6, art. 3, p. 33 ; Post, ‘j 191. 

^ Paley onr Agency, by Lloyd, 4, 5, 15-17 ; 1 Domat, B. 1, tit. 15, § 3, art. 4; 
Ersk. Inst, B. 3, tit. 1, § 21 ; Coggs v, Bernard, 2 I^d. llayni. 917 ; Story on 
Bailm. §§ 23, 25-31 ; Jones on Bailm. 44, 119-122; 1 Tdvenn. on Ageoev, cb. 8, 

§ 2, f p. 367, 358, (edit. 1818) ; Molloy, B. 3, ch. 8. § 7. 
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carriers ; and other exceptions may arise, frorti the particul^. 
contract or dealing between the parties, which may enlarge, or 
narrow the duty and responsibility of the agent.^ In this last 
particular our law adopts the rule of the civil law : Nisi si quid 
nominatim convenit^ vel plus^ vel minus^ in sin<^ulis, contractibus ; 
nam hoc servabilury quod initio convenit; legem enim contractus 
dedit? However, an |igreement, that the agent should not be 
liable for his own frauds, would be held utterly void, as incon- 
sistent with morals and public policy. Legem enim contractus 
dedit; excepto co, quod Celsus pidat^ non valere^ si convenerit, ne 
dolus prcestetur. Hoc enim (wnce fidei judicio conlrarium cst ; et 
itur utimur? Illud nulla pactione effid potest^ ne dolus prccstetur^ 
§ 189. It is in this connection, that we are most commonly 
called upon to consider, when an agent is bound to act upon the 
instructions of his principal ; or, in otlier words, when he is bound 
to executctthc orders sent or delivered to him. And the doctrine 
under this head, subject to the qualifications hereinafter stated,^ 
may be reduced to one general principle; which is, that every 
agent is bound to execute the orders of his principal, whenever,' 
for a valuable consideration, (for we are sot treating of mere 
gratuitous agency,) he has undertaken to perform them.'’ This 
duty may arise in various ways ; cither by express agreement, 
or by clear implication. The former requires no explanation. 
The latter may arise either from the common usages of the par- 
ticular agency ; or from the general modes of dealing between 
the particular parties ; or from the natural implications, arising 
from the nature and objects of a single transaction. 

§ 190. The^ most familiar illustmtions of this doctrine will be 


1 Jines on Bailni. J 20-J22; Story on Bailm. g 25-38; XiclioWi r. Wllan, 
5 East, R. 513; Brldjrf* v. Austin, 4 Mass. R. ll4 ; 1 Liverm. on Agency, ch. 8, 
§ 2, PP.-857, 35B, (edit. 1818) ; Post, g 194. 

2 Dig. Lib. 50, tit. 17, 1. 23 ; Story on Baihn. §§ 34, 35 ; 1 Livrrm. on Agency, 
ch. 8, § 2, p. ;i58-yij0, (edit. 1818.) 

3 Dig. Lib. SO, tit. 1 7, 1. 23. 

4 Dig. Lib. 2, tit. 14, L 27, § 23 ; 1 Liverm. on Agency, ch. 8, § 2, p. 360, (edit. 
1818.) 

5 Post, § 194- i!>6. 

•L/Guen ». Govemeur, 1 John. Cas. 4.37, n.; Bell ». Palmer. 6 Cowen, R. 
128 ; La Farge v. Kneeland, 7 Cowen, li. 456 ; Allen v. Suydam, 20 Wend. R. 
821 . 
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found in the cases, where an agent is called upon by orders to 
procure insurance for liis principal. We have already seen in 
what cases an agent may, in his discretion, insure for his princi- 
pal;^ we are now to consider when he i% absolutely bound to 
insure. And it is now clearly settled, that there arc several 
cases, in wliicli an ag(‘nt is bound to obey an order to insure. 
One is, wlien^ the agent has expressly contraett'd* to pro(*ur(i in- 
Rurancc.2 Another is, where a merchant abroad lias eficcts in 
the hands of his correspondents here, and he has right to ex- 
pect that he will obey an order to jnsur(‘ ; because he is entitled 
to call his inoiK^y out of the other’s hands, wlnni. and in what 
manniT, he pleas(‘s. Another is, where the inereliimt has no 
efieets in the hands of his corre^poieh-nt : yci, the eourse of 
dealing be,tw(‘cn them has btMui such, that the oii'* has been 
used to send orders for inVurance, and the other to ( omply with 
them; in such a ease the former ha^ a right to expect, that his 
orders for insurance will still b(* obi^yed, imle^-; the latter gives 
Jiim notice to dis(*ontinne that eourst* vi dealing"." Another is, 
where the merchant abroad sends bills of iadiim to his eorre- 
.spondqnt Iktc, and ingrafts on them an order to insure, as the 
implied condition, on which the bills of lading an to be ac- 
cepted ; in such a case the agent is bound to obey, if lie accepts 
them ; for it is om^ entire transaction.'^ Anotlier may be added, 
which is, where the general usage of trade reipiires the agent to 
insiae. And, here wc may remark, that it seem>*io bt' the duty 
of .All agent who is ordered or bound to procure insurance, to 
give notice to his principal, if he is unabh' to eileet it ; for, other- 


I Ante, § 111 ; Luceiia 7*. Crawford, 3 lk)9. & Pall. To ; S. C. 5 Po>. & Pull. 
269 ; l)u Forrest v. Fulton Ins. Co. 1 Hall, li. 84, 100-136. 

® T'ckel L\ Short, 2 Vcs. 239 ; Marsh on Insur. I>. 1, eh. 8, J 2, pp. 200. 29 T. 

® Ilalston^y. Barela}-, G Mill. Louis. R. 653 ; Berlhoml r. Coriloii, 6 Mill. Louis. 
E. 583. 

^ Smith V. Lascclles, 2 T. Rep. 189 ; 1 Livenn. on Ajien<*y, eh. 8, § 1, pp. 323, 
825, 326, (edit. 1818) ; 2 Molloy, B. 2, eh. 8, § 9 ; ^lorris t'. Sumnierl. 2 Wa"!!. 
Cir. R. 208 ; S. C. Mar.di. on In.«!ur. by Condy, note to p. 301 ; I'aley on AL'eiK*}. 
by Lloyd, 18 ; Wallace r. Telfair, 2 T. Rep. 188, nol(' ; Smith on Mere. Law. 
61, (2d edit.) ; Id. eh. 5, j). 91-03, (3d edit. 1843) ; 1)^ IVtet v. Cromdllat, 2 
Wash. Cir. R. 132; French v. Reed, 6 Binn. 308 ; Beuhoiid r. Gordon, 6 Loul>. 
R. 679 ; Mar.sh. on Insur. B. 1, eh. 8, § 2, pp. 296, 297 ; 1 l’hilli])S on Insur. ch. 
22, p. 619-524. 
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wise, the principal may be subjected to a loss, which he could 
^have provided against, by procuring insurance to be made else- 
where. ^ If, in any of the foregoing cases^the agent negligently 
or wilfully omits his d^ty, he becomes responsible to his princi- 
pal for all losses sustained by the want of the insurance. And 
this rule is promulgated by the general sense of foreign maritime 
writers, as welb as by. our own law. The rule, being, Matulalo 
dato de assecurandis mercibus^ si non est ad impletuin mandatum^ 
tenetur mandatarius de casii sinistra, ^ 

§ 191. What is the proper exercise of duo diligence and skill, 
in obtaining insurance, is, in some cases, a matter of gn^at nicety 
and difficulty. On the one hand, an agent who ads bond fide 
in effecting an insurance for his principal, using reasonable skill 
and diligence, is not liable to be called upon because the insur- 
ance might possibly have been proenrefl from other persons upon 
better terms, or to include additional risks, by wliich the princi- 
pal might, in the event of loss by those risks, have been indem- 
nified.’^ On the other hand, an agent, in a like case, is bound to 
have inserted in th(‘ j)o]iey all the ordinary risks and chances 
which are usual and proper, to secure the principal for the con-^ 
templated voyage.^ And if he omits to have them inserted, 
when a reasonable attention to the facts stated in his orders, or 
the nature of the voyage, or the state of the |)roperty, or the 
objects intended, would have induced other insurance agents, of 
reasonable skill and diligence, to have had them inserted, he will 
be liable, in case of any loss, for his negligence.^ The same rule 
will apply, if such an agent negligently or wilfully conceals .a 
material fact, or affirms a false fact, whereby the policy is avoid- 
ed ; for his duty in each ease is violated.' So, (as we have 


1 Emerigon I)es Assur. Tom. 1, ch. 5, S, p. 14S ; Casaregis, Diseurses, 1, n. 26. . 

2 Moore u. Morgue, Cowj). R. 4 Til; Comber v, Anilei*»uu, 1 Cattip. R. 523 ; 

1 Liverm. on Agency, 344-347, (edit. 1818.) 

3 Post, §§ 200, 218. 

4 Post, § 200 ; Park r. Hammond, 6 Taunt. 495 ; S, C. 4 Camp. R. 344 ; Mab 
lough V, Barber, 4 Cainp. R. 150 ; Karnjn v, 0.swell, 3 Camp. R. 35.9 ; 1 Liverm. 
on Agency? 352, 353, 372-374, (edit. 1818); Paley on Agfiuy, by Lloyd, 18. 

3 ^aybew v. Forrester, 5 Taunt. C15. See Wake v, Atty, 4 Taunt, 493 ; ' 
1 Liwm. on Agency,* 33.3, (edit. 1818); Seller u. Work, 1 Marsh, on Insur. 
B. 1, ch. 8, § 2, p. 800 ; Id. eh. 11, § 1, p. 46G ; Paley on Agency, by LJoyd, 
257-260. 
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scon,) it is the duty of an agent, procuring insurance, to ascertain 
wliothor Iho underwriters are in good credit or not, at the time 
of procuring the policy;^ and if he negligently omits this duty, 
and a loss occurs from the insolvency of the underwriters at the 
time of subscribing the policy, he will be liable to pay it.‘^ So, 
if an agent has procured a policy, and it remains in his hands, 
he is bound to apply to the underwriters for payment of it witliin 
a reasonable tinie ; and if a Joss occurs by his neglect, he will 
become responsible therefor.^ 

§ Tliirdly. The remarks, which have been already made, 
naturally eoiiduct us to the next head of iiKpiiry, and that is, 
what are tlie incidental acts which the law rccpiin of agents, in 
the discharge of their duties and obligation.- ? And here, in the 
liist piaci', it ingy be stated to be tlic ])rnuary oMigation of an 
agcnl, whose authority is limited by instructions, adhere faith- 
fully to tho-e instruction.-, in all ca.'ics to which they ought 
properly to ajiplicd.'* If he unnecessarily exceeds his com- 
mission, or ri^ks the properly of his principal, he 1hcrcb\ renders 
himself responsible to his principal fur all iosse^ and dainag(‘. 
which arc the natural conse([iiences of his act. And it will con- 
stitute no defence for him, that he intended the act to b(‘ a 
benefit to the principal.'* [Thus. here the ])rinripal dirtuned 
his agent to remit him ,^o00 in bills of or §100 i‘aeh, and 
the agent sent the. amount in bills of §5, §10 and §:20, which 
ncN' T reached the principal, the agent wa.- lickl to liave deviated 

‘ Ante, § 187 ; Post, ^ 218. 

‘•i 1 on Agmcy, 3r>4. (vilit. ISIS ;) Valin, Coiniu. Tom. 1 T/iv. 3, tit. 0. 

art. 3, i>i>. 32, 33 ; Ante, ^187. 

3 1 Livenn. on Agency, 450-4G6, (i-dit. ISIS); Smitli on IMere. Law, lOS. (2il 
edit.) : Id. H. 3, eli. 4, J 1, p. 322, (3d tnlit. 1St;{) ; Power v. liuteher, 10 Pa a. 
fitCre.ssw. 320 ; Ante, 5i§ 58, 103, lOO, note. 

Paley on Agtniey, by JJoyd, p. 3 ; Id. 28 ; Knndle r. IMoorc, 3 John. Cas. 
36; 1 Livenn. on Apene y, eh. S, § 2, p. 3tl-'‘>3S, (eilit, iSls ;) Mein. p. 3iJS- 
S74, (edit. 1S18) ; 3 Chitty on Conun. and Maniif. eh. 3. pp. 215, 21ti, 220; Ma- 
lyne, Lex. Mere. eh. 16, p. SJ ; Plot r. Poieeaii, 1 Sandford, Sii]>erior Court 11. 
(N, Y.) Ill ; ^larfu*^ v. Doiijilas, Ibid. .‘U!l ; Vilson r. VNilson, 26 Penn. St. II, 
394; Jolnison v. New York Central Kailroad, 31 P.irboi r, 198. 

5 Palty on A»en(*y, by Lloyd, 3, 9,l0, 25, 26 ; 3 Chitiy on Comm, and Manuf. 
ch. 3, pp. 215, 218; 1 Livenn. on Ajicney, eh. 8, § 2, p 36S-374, (edit. i818) ; 
1 Bcawea, Lex. Merc. 44, 46; lire v. Currell, 16 Martin, IL 502 ; Manella t. 
Ban*y, 3 Craneli, 415; Post,^ 199. 
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from his iijsiructions, and to be liable for the loss.^] Indeed, in all 
'such cases, the question is not whether the party has acted from 

.[1 tVilsoii V. Wilson, 26 Penn. St, 11. 394. Lewis, C. J. said : *• Tlic primary 
obligation of an agent, whose authority is limited by instruetions, is to adhere 
faithfully to ihuse instructions, in all oases to which they ought properly to apply. 
Story on Agency, § 192. He is in gL*ncral bound to obey tlie orders of his prin- 
cipal exaetbi, if they bo iinporalivc and not discretionary ; and, in order to iiiako 
it the duty ol a factor to obey an order, it is not necessary that it should be given 
in the form of a eommaud. The expression of a wish by the consignor may 
fairly be presumed to be an order. Story on Contracts, § 3D9 ; Brown c. 
McGran, 14 Peters, 404. It is true that instructions may be disregarded iii 
cases of extreme necessity arising from unforeseen emergencies, or if jiorformance 
becomes impos^ble, or if they ve»|uire a l»reaeh of law or moral". Story on 
Agency, § 1 04. Hiese are, however, excepiional eases. There may, jjerliapa, 
be others which Inn*, beer, ."aiictione*! by adjudications, founded on the jiriii- 
cij)le that the dejiarture compi, lined of wa'^ not material. l>ut the general 
rule is as indicated in wt.at ha^. been <aid. and the case before the Court is not 
brought w’ithin any of the e^ceptioll^. To jii'^tify a de}>artnre from instructions, 
where a loss has revuittMl fr<»m suel^ deviation, the e;i."e must be brought within 
some of the reeoginziil <‘\eeptioiis. It in not suHi<*ient that the deviation was 
not material it it apjie.ir that the party giving the instriiclions regarded them as 
material, unle."n it l»e -liown aflirmati\ely tliat the deviation in no manner con- 
tributed to the los<. Thi.'i may be a dlflieult ta>k', in a ea'C* like the present; 
but the delemlant voluntarilv assunud it when he "uli'^tiruleil iii^ own plan for 
that prescribed by the jilaimiir. Te force a man to perh^nn an executory con- 
tract after substituting for the eon«ideration othi-r Irn’ins than tlniM* provided for 
in the bargain, is to deprive him ol'the right to manaL'e hi" o^\n bu.'iincs.'i in bis 
own way. Jo do this on the ground that the dej.arturc i.-. not material, when it 
is^nianiie.st that the jiarty consideri'd it otherwi.M , is a \io!ation of private right, 
which leads to ^certainty and litigation without uee^•^^ity or excuse. lu Ncs- 
bit r. Burry, 1 Ca.sey, 21 0, this Court reJu^ed to comjx l a man to give uj> his oxen 
although he hud soM tle*m and reeeiMid part ol‘ the purchase-money, becau>c it 
was a part of the eontraci tliat they were sold In weight, and the wciglit was to 
be ascertained by * the scales at Mount Jackson.’ Tiie scales de,.dgn«ted were 
so out of repair that tl^ weight could n.»t bo ascertained 1>y them, and it was. 
held that no olliers could bo substituli'd against his conDt iil so as to divest his 
right of firoperty. Whoiher an action for damages could have been sustained 
was not the (piestion there , nor is it tiie ipie.siiou hero. As between vendor and 
vendee, the right of projxjfty and the con.sequcnt risk vests on delivery of the 
goods purAased to the designated carrier, ]iacke<l, and ^recteil ac(:ordiug to 
usage or iuM ructions. But if a diflercnt method of jiacking and directing, or a 
difierent carrii r than the one designaled, be adopted by the vendor, he assumes 
the rWc in case of loss, unles-s it be shown that his deviation in no way eonlributcd 
totbeiosSi Wheredhe goods are .stolen, how can thi.s be shown y in eendtng 
bank-notes by mail, it is manifest J%at while a large package would attract the 
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good motives and without fraud, but whctljer he ha^ done big 
duty, and acted according to the confideiK^e reposed in him ; for 
the rule is: Grave esl /idem falkre FUhs servanda est ; Sim- 
plivUas juris gentium yrtvvalvatl^ On the other hand, if, bv the 
\ iolation of his instruct ions, he obtains a protii or advantage, he 
is not allowed to retain it; but the principal is eiilitled to the 
full benefit of it.i So, an agent, by his niisconJiicT, must bear 
the whole risk of failure and los^, and is not emit led to any 
indemnity for his unauthorized aet or speenlatiop ^ The Jaw 
never holds out a premium lor any violation of duty. W'hal 
will be the eilect of a subsequent ralilieatiun ]yy the jirincipal. 
will eomc under review in our subsfMjinniT paiies.-'^ 

^ Jb3. In regard to instrucuons. tlic‘re ar‘‘ two (pialifications, 
wli'eh are naturally, and })erhups necessarily. iinplif‘d in every 
case of mereaTilile ag<‘ney. The lir>i that thev are applica- 
ble only to tin* ordinary course of thme:'^: and the a£reni will 
»be justified, in eases of extreme nece.'^.sity and mdoreseiai (uner- 
geney, in dt'viatiiu: from them.'' Thus, for evample, if goods 
are perishable and ]>erishing, the a<rent ma;. dt‘\ial(' from his 
instructions, as to the. tinn‘, or price, at which they are to be 
Bold.' So, if they are aeeidenia!l\ injnrrd, and imiNt be sold 

atlcntion and rarr of a;;cnt-' oti tlir ruuti*, it trinjn ilic cujiiiiin of 

dishonest out*.'.. Tin* pariy \\!h» ti> t.ilv«.‘ tho ii>Lul this lUflhod ro- 

hiltl .'u-o has a null l to wc’rjii ilu- and '!l^.i(i\ auiaj^^-s i»t“ the varhius 

nicthvjds oi‘ oiiclosin;^ iho iiott-'^ ; and it' lu* diivi l" ihi* niniu'\ tii be iviiiitit'd iu 
Holes of •S'lOO or'fsaO. thr debtor ha^ no ni^ht to ineie.iM* ihe si/e ot' the j»*vekaixe 
by reiiiitlinji; ill notes ot‘ '*"!<> ami -is.). d’luM'e was ei ror in ptfrmittini: the jurv 
iind that the departure tbmi instruetioii- wa-. iininalenal."J 
t Dip. Lib. 13, tit. Introii. 

~ 1 Jdvenu. on Ap- ney, eh. s, ^ 1, p. (eilit. isis) ; Palev on Agen^’v, b} 
Lloyd, lb 10; Manella o. Ijarry. 3 Craiieb, 11. *11 5. 

Daley on Apeiu v. In Lloyd, al ; Maluu-, Lex. Mer. S-2; Masscy r. Davies, 
2 Ves, jr. 317; lieauniout v. lUiultbee, 7 Ves. 6()s, 017; Dost. 207, 2M, 3 lo. 

4 Daley on Ageiu y, by Idoyd, 3, { \ Id. ; .3 (’hiit\ on C'ouim. and Maanf. 

cli. 3, pp. 21«b 21.S, 221 ; Williams r. Littlefield, 12 Weiul. K. 3G2. 

® Dost, § 23‘t-2()0, 43!), 44 r>. 

c Ante, §§ sr), 1 1 ; Dost, § 237 ; 1 Li verm, on Agency, oh. 8, § 2, p. 308 - 

370, (edit. ISIS) ; Shitty on Comm, and Mann f. eh. 3, p. 218; Dusar i;. Derif, 
4 IVmn. U. 30 1. 

3 Chitty on Comm, and Manuf. eh. p. 21S; Anor. 2 ^lod. 11, 100; Story 
on Ihiilni. § 455 ; x\ute, S.5, 118, 141 ; Po.st, § 237 ; 1 Liverm. on Ageney, 308, 
S69, (edit. 1818.) 
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to prevent further loss. So, if they are in imminent peril of 
being lost by the capture of the port, they may for safety, in a 
case of necessity, and not otherwise, be transported to another 
port.^ [Where the instructions of an American owner of flour 
to his factor at Liverpool* were to withhold it from sale until an 
expected act of Parliament had produced its results upon the 
market, the latter is not chargeable with a brea<;h of instructions 
in selling prematurely, if he wait a considerable time after the 
passage of the act and then sell in good faith and with reasona- 
ble prudence. Under such instructions, the factor has a discre- 
tion, after the ijiarket has remained a considerable time under 
the influence of the new law, to ju'dge whether the measure has 
produced its full effect upon the market ; and he is not liable for 
an error in judgment in that respect.-] 

§ 194. It is a proper corollary from this principle, that any 
unavoidable calamity, or overwhelming force or accident, with- 
out any default of the agent, will excuse him from a strict per-» 
forraance ' of the duties of his agency ; for all suc^ cases are 
deemed excej^tioiis to the general rule.^ A fortiorU if the sfrict 
performance becomes impossible, without any default of the 
•agent, he is excused.^ The Roman law was even more indulg- 
ent in cases of mandataries, excusing them for non-performance 
in cases of sickness; or of capital enmities ; or of an action be- 
coming fruitless against the principal (as where he had directed 
goods to be purchased, and became insolvent) ; and for other 
causes deemed just. Sane^ si caktudinis advcrscn, vel capitaUum 
inimicitiarum^ 4eu ob inanes-rei adionesj scu ob aliam^ justarn cm- 
sam^ cxcusationes alleg'at ; midiendus csti* ^ 

§ 195; The second qualification is, that, if the ’instructions re- 
quire the agent to do an illegal or immoral act, he may violate 
his instructions with impunity ; for the law will not tolerate 
either party in viofeting any moral or legal duties.® Rei iurpis 

i See Catlin v. Bell, 4 Camp. U. 1 83. 

9 Milbank u. Dennistoun, 21 N. Y. Rep. (1860) ; 1 Bosworth. 

3 Ante, §§ 85, 118, 141 ; Post, §§ 200, 208, 237 ; WilbO||;. Wilson, 26 Penn. 

St R. 394. " 

4 3 Li verm- on Agency, ch. 8, § 1, pp. 310, 311 ; kl. 328, .357, 358, (edit. 1818) ; 
Smith Vt Calogan, 2 T. K<»-p. 188 n. i Ante, §§ 85, 118, 141, 188; Post, § 237. 

6 pig. Lib. 17, tit. 1, 1. 23-25 : Pothier, Pand. Lib. 17, tit. 1, n. 80. 

6 0atliu V. Boll, 4 Camp. R. 183 ; Bexwoll v. Christie, Covrd. R. 395; l^aley 
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nullum mandatum £st ; ei ideo hac actione non offetur} Illud quo- 
(jue mandatum non est ohligatorium, quod contra honos mores esL 
Velufi, si Tilius de furto^ aut de damno faciendo^ aut de injuria 
facienda^ mandet tibi ; licet enim pmnam istius facti nomine prces^ 
tileris^ non tamen ullam habes adversus Tiiium actionem? Pacta, 
qucB contra leges constitutionesque, vcl contra bonos mores fiunt, 
nullum vim habere, indubitati juris est, is tho strong language of 
the Roman law; *^ and it is more strongly dieftated by the sound 
morals inculcated by Christianity.^ Thus, for exan.ple, if goods 
are bought or sold by an agent, to be smuggled in violation of 
the laws of the country, no recovery or account can be had by 
cither party of the same ; for tlie law, in such a case, refuses to 
interfere on either side, upon the principle, Er turpi causa non 
oritur actio? And where the fault is tmitual, the law will leave 
the case, as it finds it ; In pari delicto potior est ronditin defen^ 
deniis? So, if a person is employed, a»\^l money is advanced to 
(fbim for the purchase of libellous books, or indecent pictures, he 
will not be cofnpelled to account. ^A.iid, on the other hand, if he 
has advanced the iponey for such immoral purposes, at the re- 
quest of his employer, lie cannot recover these advances, or com- 
pel the employer to take the books, or the pictures, and to pay 
for them." Nay, the principle is carried further: and if the main 
object, for which the agent is employed, is legal ; yet if, by the 
terms of the contract, and as a part of it, the agent is to act in' 
an i legal character or manner in aiu»ther part of the transac- 
tion, ithe whole contract will be contaminated ihert‘by ; and the 
agent can recover no compensation even for his legal acts under 


on Aj'eney, by Lloyd, K, 25, 26 ; Webster r. Do 'Pastet, 7 T. K. 157 ; 3 Cbitty on 
Comm. aiid'Manuf. 216. 

' Dig. Lib. 17, til. 1, 1. 6, § 3. * 

2 Inst. Lib. 3, tit. ‘27, § 7. * 

8 Cod. Lib. 2, tit. 3, 1. C ; Story on Conflict of Laws, § 215. 

^ 1 Liverm. on Agency, cli. 1, § *2, p. 14-16, (edit. ISIS) ; Holman r. Jobn.son, 
Cowper, K. 343 ; 1 Story on Ec^uity Jurisp. § *21)6 ; Story on Coiitliot of Laws, i 
§ 244-260. ^ • 

® 1 Liverm. on Agency, eh. 1, § 2, pp. 14, 15, (edit. 1818) ; Holman r. fhdin- 
son, Cowper, 11. 313 ; Story on Conflict of Law.s, § 244-25S ; Armstrong r. 

11 Wheat, ll. 258, 260. 

® 1 Liverm. on Agency, ch. 1, § 2, pp. 19, 20, (edit. 1818.) 

7 Ibid. 
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the contract. Neither can the principal* enforce any of. its obli- 
gations.^ 

§ 196. This doctrine is founded in the principles of et^nal 
justice ; and it is greatly to be lamented, that it has not been 
followed out in our intercourse with foreign nations, to the ex- 
tent of refusing to interfere in contracts, even between our own 
citizens, which are made in violation of the laws of trade and 
the public policy of foreign nations. Pothier, with the deep feel- 
ings of a moralist^ and universal jurist, has inculcated and en- 
forced, in a persuasive manner, this enlarged doctrine.^ But the 
general practice of nations is the other way ; and that practice is 
sustained by the common law, ^ well as by the authority of 
Valin and Emerigon.® 

§ 197. However; it will not be presumed," that an agent is 
authorized to violate the laws of a foreign country, (as, for ex- 
ample, by smuggling) ; and, therefore, either an express author- 
ity must be shown,* or an implied authority from the knowi^ 
habits of the particular trade, or the general dealings between 
the parties in similar enterprises.^ We hope that the time may 
anrive, when the general cultivation of international law, en- 
lightened and reformed by Christian morals, will introduce a bet- 
ter system, which shall declare, that the common interests of all 
nations are best promoted by a steady support of all the munici- 
pal laws of each, which are not inconsistent with justice, ra^ 
tional liberty, and liberal intercourse. 

§ 198. In regard to instructions, they must often leave anucb 
to the discretion of the agent; and, under such circumstances, 
his proper duty must be ascertained by the considerations already 
mentioned, as well as by those, which will be hereinafter stated.® 


1 1 Liverm. on Agonoy, ch. 1, § 2, p. 19-21, (edit. 1818); Story on Conflict 
of Laws, (246-248) ; The Vanguard, 6 Rob. 207. 

2 Pothier v. d’Assur. n. *58, ancf note of Estrangin. ad locum, (edit. 1810,) 
pp. 86, 89. 

3 1 Liverm. on Agency, ch. 1, § 2, p. 16-19, (edit. 1818) ; Story on Conflict 
of Laws, §§ 245, 246, 257 ; 1 Emerig. d’Assur. ch. 8, § 5, pp. 212, 215 ; edit by 

•BoulayPaty, p. 215-218; 2 Valin, Comm. art. 49, p. 127^1 Marsh, on Insar.* 
ch*S, § p* 59-61 ; Planche v. Fletcher, Doug. R. 251, 254 ; 1 Chitty on Comm, 
and Manuf. 88, 84. 

4 1 Liverm. on Agency, ch. 8, § 2, p. 861-368, (edit. 1818) f’Wellman v. Nut- 
ting, 4 Mass. R. 434 ; Molloy, B. 3, eh: 8, § 6. 

« Anf^, §§ 189, 192, 199, 237. 
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Thus, (to suggest a rule in a general form,) where an agent has 
general orders to dispose of goods for his principal to the best 
advantage, (a very common mode of expression to be found in 
written orders,) he is bound to execute them with that degree of 
diligence and skill, which prudent men usually exercise in sim- 
ilar affairs ; ^ and, consequently, he may dispose of the goods ac- 
cording to the best terms, which can be obtained at the time ; 
and if he does so, his principal will be bound thereby, although 
the sale may turn out in the event to be disadvantageous.^ Apd 
sometimes even a literal deviation from the terms of the orders 
may be exceed, and the act bind the owner, tf the conditions 
and om^s of the order are substantially obtained, without any 
increase of expense or risk to the principal. Thus, if an agent 
should exceed the limited price in a purchase of goods in a small 
degree, and yet he should be able to etfeet an e([ual saving in 
some other part of the same business, siuch as in the expense of 
^hipping them, he would, at least in eejuity, be deemed excused, 
and the principal be bound.** 

§ 199. Li the next place, it may be laid down as a general 
rule, in the absence of instruetions, that if there be a known 
usage of trad(‘, or a mode of transactiiig business, applicable to 
the particular agency, or analogous to it, in such a case it will 
be the duty of the agent to conform to it ; and any departure 
from it, not required by necessity, will be at the peril of tiie 
agent, ai.vi involve him in full responsibility for any loss occa- 
sioned thereby.^ This is not an arbitrary doctrine ^ but it is 
founded upon an implied authority on one side, involving an 
implied confidence and obligation on the other side.’ We have 
already seen, that if an agent acts according to^the customary 
mode of business, and settled usages of trade, he will be pro- 

1 Kingston t’. Kiiu*aid, 1 Wash. Cir. R. 45S ; Anle» §§ 182, 183. 

® 8 Chitty on Comm, and Manufi oh. 3, pp. ‘217, 218 ; 2 Molloy, B. 3. ch. 8, 
§§ 2, 5; Malyna, Lex. Merc. ch. 16, p. 81-83 ; Evans u. Potter, 2 (hdlis. R. 13 ; 
BurriU r. Phillipps, 1 Gallis. R. 360. 

• ^ 3 Cornwall v. Wilson, 1 Ves. 510 ; 3 Chitty on Comm, and M.inuf. oh. 3, p. 219, 
note (1) ; Smith on Mere. Law, 53, 54, (2d edit.) ; Id. oh. 5, § 2, p. 99, (3d edit. 
1843) ; Ante, § 85. * 

* 8 Chitty on 4|[nm. and Manuf. 215, 216 ; Ante, §§ 85, 96, 118, 141, 185, 194 ; 
Post, §§ 208, 237. • 

a Ante, §§ 60, 78, 77. 
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tected^ although a loss should, without hid default, happen there- 
by, because his authority embraces, by implication, that extent.^ 
And it is equally true, that the agent impliedly agrees to act 
according to such modes of business and usages of trade, and 
that he is trusted, in the confidence that h^ will not violate 
them/^ It will not, therefore, as we have seen, constitute any 
defence to the agent, that he intended a benefit to his employer, 
if he acted in violation of his duty.® And, on the other hand, 
even the usage of trade may not, under all circumstances, excuse 
an agent for acting in conformity to it, if, by following it, he 
kn<jwingly and Idvisedly and wilfully does an injury tp, his em- 
ployer thereby; for the very notiqp of ari usage is, that^Jt is to 
be a guide to his judgment and discretion in common cases, 
when it is presumed not necessarily to work a sacrifice of the 
interests of the employer.^ 

§ 20D. Illustrations might be easily multiplied, to establish 
this doctrine in its various aspects. Thus, for example, if a^ 
agent, intrusted with the sale of goods, should negligently allow 
them to remain in an improper place of deposit, contrary to the 
usual habits of the business, and the goods should be destroyed 
by fire, he would be responsible for the loss, although the fire 
arose from an accidental cause ; for the loss, although not in a 
strict sense immediately caused by his negligence, may fairly be 
attributed to it.^ So, if an agent should, improperly and con- 


1 Ante, §§ 96, 185; 1 Gallis. R. 360 ; Roano v, Mager, 11 Martin, R. 636. 

2 Ibid. We have already seen, that if the construction of the terms of written 
instructions be doubtful, and the agent has acted in good faith under a mistaken 
interpretation of tj^eir purport, he will not be responsible to his principal for 
damages or losses occasioned thereby. And, in cases of doubt, the rule is, that 
the words are to be construed most strongly against the principal. Ante, 74-76, 
82. Sec also Vianna u. Barclay, 3 Cowen, R. 281 *, Mackbealh w. lialdimand, 1 
T. R. 182, per Buller, J. ; Lucas v. Groning, 7 Taunt. R. 164 ; Morrell v. Frith, 
3 Mees. & Weis. 402. 

3 3 Chitty on Comm, and Manuf. cli. 3, pp. 216, 2l.(', 218 ; Ante, § 192. 

4 3 Chitty on Comm, and Manuf. ch. 3, pp. 215, 21 6, 21 8, note (1 .) S(Hi Sadwk 
V, Burton, Yelv. R. 202 ; Malyne, Lex Merc. 83 ; Rex v. Lee, 12 Mod. 514 ; % 
Molloy, B. 3, ch. iS. § 5 ; Malyne, Lex Merc. ch. 16, pp. 81, 83. 

3 Pdit, § 218 ; Paley^on Agency, by Lloyd, 10 ; Caffrey v. Darby, 6 Ves. 496. 
This is one of the cases, in which the maxim, Causa proxiina^on remota, spec- 
tdtur, does not apply^ although it is not peihaps easy to state the exact grounds 
of the distinction. The loss is not, ixfdeud, directly caused by the negligence ; 
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trary to his known duty, or the habits of business, deposit the 
money of his principal in his own name, and on His own account, 
with a* banker, who should -fail, the agent would be responsible 
to his principal for the money lost by the failure.^ So, if an 
agent, authorized to procure insurance for his principal, should, 
by his negligence, omit to have inserted in the policy the com- 
mon and usual clauses in the like policies, and. a loss should 
occur, which would have been covered by such clauses, tfie agent 
would be responsible for the loss/-* So, if an agent should sell 
goods on credit, wlieii there was no usage of trade to justify it ; 
or if he should sell on a longer credit than the usage should jus- 
tify ; or if he should omit to Remand payment, wdien, the credit 
had expired ; or if he should sell to persons of <loubtful credit, or 
actually insolvent; in all such cases, he would be personally 
responsible for the loss to his principal/^ So, if lie sliould give 
time for payment after the money liecame due, or sliould omit 
(to use the common diligence to collect it, the loss would be his 
own.^ So, if an agent, authorized* to purchase goods, should 


but the latU'i* nuiv jirojH*rly be to be the ocenMon of it. See Davis v. Dar- 
rett, 1) IViuf?. U. 7H;. The ease of a poUey-ageiit >tainls on a >iiiular ^rouiul ; for 
the loss he eorrectly saM to he iinnuMliately eaiiNOtl l)y his neglect, as it 

may be directly attributable to the, jicril of the Si‘e Taley on Agency, hy 

Lloyd, 15-17. In CaflVey r. Darby, (I Ves. 49<b the Master of the Kolls, in his 
judginenl speaking of where there had been negligence by trustees, said : 
“ If they lave already been guilty of negligciiee, they must be responsible for 
any loss in any way to that ]>roperty ; for, whatever may he the immediate cause, 
the property would not liave been in a sitnalion to sustain that loss, if it had not 
been for the* * negligence.” See ar.le, § 19*2. 

* Massey v. Hanner. 1 Jack, it Walk. 245, 248 ; 3 Chitty on Comm, and Manuf. 
ch. 3, p:. 215 ; Wren v. Kirlon, 1 1 Ves. 378 ; Post, §§ 2o3, 208, 218. 

» 2 Ante, 6 191 ; Mallough v. Barber, 4 Camp. U. 150. See also Comber r. An- 
derson, 1 Camp. R. 523 ; Park r. ITammond, 4 Camp. R. 344 ; S. C. 6 Taunt. R. 
495; 1 Liverm. on Agency, ch. 8, §1, p, 341-354, (edit. 1818) ; Paley on Agency, 
by Lloyd, 18-21. 

3 Ante, §§ 60, 109, 209, 220 *, 1 Liverm. on Agenev, ch. 8, § 2, p. 368, (edit. 
ItJlH) ; Id. 354 ; Paley on Agency, by Lloyd, 26, 27 ;*Mol!oy, B. 8, ch. 8, § 3 ; 8 
Chitty on Comm, and Manuf. 205, 206, 216, 218 ; Littlejohn r Ramsay, 16 Martin, 
R. 655; Gilly r, Logan, 14 Martin, R. 196; llosine'r r. Beebe, 14 Martin, R. 368; 
Richardson v. Weston, 16 Martin, R. 244 ; Leveriek v. Meigs, 1 Cowen,^. 645 ; 
Fori’estier v. Boaidman, 1 Story, H. 43. 

^ Caffrey Darby, 6 Ves. 494, 496 ; Paley on Lloyd, 39, 40 ; Ma- 



224 


A§E1SCY. 


{CH. VII. 

deviate from his orders as to price, quality, or kind, or other- 
wise, the principal would not be bound.^ [And if an attoijiey 
' at law undertakes the c^lection of* a debt, and by grose negli- 
gence, puts it in such a situation as to embarrass the. credit or in 
obtaining payment, and to render the debt less valuable, he is 
liable to his employer.**^] 

§ 201. The employment of sub-agents or substitutes is often 
expressly provided for in letters of attorney, and other formal 
instruments. In such cases it is clear, that the original attorney 
or agent will not be liable for the acts or omissions of the substi- 
tute, appointed or employed by him, unless, indeed, in the ap- 
pointment or substitution he is guilty of fraud, or gross negli- 
gence, or improperly coiiperates in the acts or omissions.^ In 
many other cases a similar authority arises, by implication, from 
the conduct of the parties, or from the usage of trade. Thus, 
for example, it is very common, in certain classes of business, to 
employ a sub-agent to transact the business of the agency ; suetj 
as the employment of a broker to buy or sell goods.^ In all cases 
of this sort, the agent will not ordinarily be responsible for the 
negligence or misconduct of the sub-agent, if the employment of 
the sub-agent is authorized by the principal either expressly or 
impliedly, by the usage of trade, or the usual dealings between 
himself and his principal, and he has used reasonable diligence 
in his choice as to the skill and ability of the sub-agent.^ The 
same rule will apply, where the employment, although not so 
authorized, arises from unforeseen exigencies or emergencies, 
imposing upon the agent the necessity of employing a sub- 


1 3 Chitty on Comm. andManuf. cL. 3, pp. 218, 219 ; 1 Liverm. on Agency, ch. 
8, § 2,p. 3fi8, (edit. 1818.) 

2 Wilson V. Coffin, 2 Cush. 316. 

3 Foster u. Preston, 8 Cowen, K. 198 ; Taber v. Perrott, 2 Gallis. R. 665 ; Poist, 
§§ 21 7 a, 232, 333. 

4 Ante, s§ 14, 15; Post, 217. 

3 Paley on Agency, bv Lloyd, 17, 20; Goswcll v. Dunkley, 1 Str. R. 680; 
Cochran w. Irlam, 2 M. &*feelw. 301, note; Commercial Bank of New, Orleans 
V* Martin, 1 Louisiana Annual 11. 344 Pothier, Pand. Lib. 14, tit. 3, n. 18. 
See, also, as to who is to be deemed the prirfeipal, and who tlie agent, and who 
the suS-agent. Kapson v. Cubitt, 9 Mees. & Welsh. 710; Quarman v, Burnetl, 
6 Mees. & W^dsb. R. 499 ; Milligan v. Wedge, 12 Adolpli. & Jilis, R, 737 ; Win- 
terbottom t>. W’^right, 10 Meeljk Welsh. Bi 109, 111 ; Post, §§ 453 cf, 458 6, 468c, 
464 a ; Story on Bailments, § 403 a. 
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agenU But the sub-agent will, under such circumstances, be 
himself directly responsible to the principal for his own negli- 
gence or misconduct; for wherever an]|such ef press or implied 
authority t6 appoint a sub-agent is allowed or given by the prin- 
cipal, a privity is created between tlicm.*^ Under other circum- 
stances, as no privity would exist between them, the sub-agent 
would be directly responsible only to his immediate employer, 
the original agent.® If, therefon*. the agent has actually become 
responsible to the principal, by the negligence or misconduct of 
his own sub-agent, and has been compelled to pay damages 
therefor to the principal, he may recovt'r all that he has been thus 
compelled to pay, from the sub-agcuii.^ shall hereaftcT see, 

that an agent may also, by his own conduct, sometimes render 
himself responsible for the acts of his sub-agent, and become, in 
effect, a guarantor for him, and incur ati absolute r(*spoll^ibility 
to his principal for money received by his sub-auent.^ 

^ § 202. On the other hand, where* the agent has given only the 
usual credit, or has conducted himself according to the usual 
course of business, and has employed the usual diligence in his 
agency, he will not be responsible for any loss occasioned by the 
subsequent instil vency or fraud of the j)ersons whom he has 
trusted, or to whom he lias sold the property, if. at tlie time of 


t Broinl \ u. Coxwi*ll, 2 Hos. & Pull. 43S; (^o^\vt*ll v. lluuklov. 1 Str. U. 080; 
Caflin V. Bfll, 4 Camp. K. 1S3 ; Paloy on Agoiu y, lu Llo\«l, 3 7 ; Aiitt*, 85, 
118, 141 

2 IbiO. ; Liverra. on Aj»oncy, oh. 2, § 1, ]>. 50-59 : Iil. p. 64-07, (oilil. 1818.) 
But Loi;k»tOod r. Abdy, 0 diirist, 1845, p. 267. 

3 Cleai’cs V. Stook'vell, 33 iVlaiiio, 341 ; Cobb v. Booko, 0 Q. B. 930 ; Knbbins 
V. Foniiell, 11 Q. B. 248; l^iley on A«(tMiov, by Lloyd, 5, 10, 17, 32, 79; Id. 
p[). 390, 397. Seo Bromloy v. Coxwell, 2 Bos. & Pull. 438; 1 Livorm. on 
Agency, ch. 2, § 4, p. 66-59 , Id. 64, 65, 67, (edit. 1818); Post, §§ 203. note, 
217fj, 308; Cochran ». Irlaiii, 2 M. & Selw. 301, n. Tlie text contains what 1 
cannot but deem the true doctrine on thi.s point. But there is something in the 
circumstances of the case of Bromley v. Coxwell, 2 Bos. & Pull. 438, which 
may, perhaps, create a doubt in some minds. See also Lonl North's case, 
Dyer, U. 161 ; Solly v. ltathl>one, 2 M. 3c fielw. 298; Cull t\ Backhou.st*, cited* 
6 Taunt. R. 148; Schmaling v, Tomlinson, 6 Taunt. 117; Lane r. Cotton, 
12 Mod. R. 488; 1 Black. Comm. 90. * See Lockwood v. Abdr, 9 Juri.'it, ifl845,) 
p. 267. 

^ Mainwaring r. Brandon, 8 Taunt, R. 202, 204^205 ; Post, § 308. 

® Taber v, Perrott, 2 Gallis. R. 565 ; Post,^§ 231 a. 
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the sale, they were in good credit.^ So, if payment is received 
in the usyal manner of conducting thelike business transactions, 
as by receiving a check ^ a bank from a»person in good credit, 
who should become insolvent, before the check could be duly 
presented ; or, by receiving the common currency of the country, 
which should afterwards become depreciated ; in each of these 
cases the loss would be the loss of the principal, and not that of 
the agent.2 So, if an agent, who is authorized to purchase 
goods, uses reasonable diligence in the choice and pifirchase of 
them, and afterwards they are found to be, or should become, 
damaged without his default, the loss must be borne by the 
principal.^ So, if the goods of the principal are deposited for 
safety in a proper place, according to the usage of trade, and 
they are there destroyed by fire or other casualty, the agent is 
discharged.^ So, if the money of the principal is deposited in 
his name in the hands of a banker of good credit, and such a 
deposit is acxjording to the common usage of the place, or of 
that business, the Agent will not be responsible for any loss 
arising from the failure of the banker.® And this is in conformity 
to* the rule of the Roman law. Si res pupiUaris incursu iatro* 
num pereat^ vel argentarius^ cui tutor pecuniani dedit^ cum fuisset 
celeberrimus, soliduvi reddere non possit ; nihil eo nomine tutor 
preestare cogitur,^ 

§ 203. In the next place, it is the duty of an agent, where the 
business in which he is employed admits of it, or requires it, to 
keep regular accounts of all his transactions on behalf of his 


J Ante, §§ 18 7, 191 ; Paley on Agency, by Lloyd, 9, 2C, 27, 45-47 3 Chitty 
onXomm. and Manuf. 204, 205, 215, 218; Scott Surinan, Willcs, R. 406, 407 ; 
Smith on Men antih; Law, y). 99, (3d edit. 1843.) 

® Paley On Agency, by Lloyd, 9, 27, 28 ; MoUoy, B. 3, ch. 8, § 7 ; Rusi)(dl v. 
Hankey, 6 T. R. 12 ; 1 Li\M;rm. on Agency, ch. 8, § 2, p. 356, (edit 1818) ; Ante, 
§§ 98, 103, 109 and note, 181. 

3 Paley on Agency, by Lloyd, 32 and note (2) ; Malnwaring v, Brandon, 
8 Taunt. 202. 

< Paley on Agency, by Lloyd, 17 ;^Goswell v. Dnnkley, 1 Str. R.680, 681. See 
Bromley v, Coxwcil, 2 Bos. & Pull. 4^8 ; Ante, § 194. 

® Paley on Agency, by Lloyd, 45, Knight v. Ld. Plymouth, 3 Atk. 480 ; 
Ex parte Parsons, Ambler, R. 219; Ante, § 200; Post, 208; llammon r. Cottle, 
6 Serg. Sc Rawle, R. 290. 

® Dig. Lib. 26, tit, 7, L 60. 
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principal, not only of his payments and disbursements, but also 
of his receipts ; and to render such accounts to his principal at 
•all reasonable tjnies, ^ithout any suppressionf concealment, or 
overchaige.^ * The Roman law, in the lik<j Inariner, required 
mandataries and agents to render an account of their doingsr to 
their ])rineipals^, and to pay over to them all the property and 
])roeeeds in their hands.. Procurator^ vt in C(r(rris quo'jve nego- 
iu\^ gerendu^^ ila et in lilibusj vx bond fide ratio nem reddtre debet. 
ItaquCj quod cx life co rise cut us rrii, sit'c prinripatiler ipsius rei 
nomine^ sive cxtrinsccus ob cam rcnij debet mundali judicio resti- 
tuere? 

§ 204. This duty is strictly enforced in Courts of Equity.; and 
V, by the neglect or omission of this tint y, the pniieipsU suifers a 
loss, that loss must be ultimatelj borne b\ the agent. When 
an agent oniitb to nnider hib acctMint of sides, when reabonably 
required after the sJiles are madt‘, he Mill be pn‘^uni(*d to have 
reeeiv«‘d the money, and will be aeeoimtable therefor; and, in 
all eases of unreasonable dela\, he is generall\ charged with 
interest, wht‘tlnT he has made iiiterc'^t or not.* But this is prop- 
erly applical)h‘ only to cases Vhere there has l)een no credit, or 
the credit has expired; for the agent i^ not in any default lor not 
paying over the money, until he has n’ceived it.* 

^ I*aloy on hy 4S, 4'*, Whitr ». L.ulv LiiiM>ln, 8 A'es. 309, 

370; 3 Ch av on ('oinin. ainl Maiiuf. rli. .3, p. 21 U, Smith on Mert*. Law, 47-49, 
(2(1 edit ) ; Id pp. 91, IC), (3d edit. 1M3) ; died worth i L<lwaid^, S Ve**. 49 ; 
Eaton r. Wclton, 32 N. If. U. 3.'>2 ; I Lixerm. on . eh. 8. § 7, p. 434- 

436; 1 Srory on Eq. Jurisp. 46S, 623. A Mih-autnl, einphned h> an atrent, 
is/in general, only accountable to the agent, and«iot to the priiu lpal ; for there 
is no privity between them. Ante, 201 ; IW, ^ 217; ('artwiiglit r. Il.iteley, 
1 Vc8. jr, 292; Pinto r. Santos, 5 Taunt. 417; Stephens v. Hadewk, 3 Barn. & 
Adolph. 334 ; Myler v. Fitz]mtriek, 6 Madd. U. 36n. 

2 Dig. Lib. 3, tit. 3, 1. 46, ^ 4 ; Pothier, Pand Lib. 3, tit, 3, n. 33 ; I Domat, 
B. ] . tit. 15, § S, art B. 

3 3 Chirty on Oomm. and M!)niif. eh. 3, p. 220 ; Palcv on Agency, by Lloyd, 

49, 50; Dodge f». 1'crkins, 9 Pick. 11. 36s ; r. Jolland, S Ves. 7?. See Hold 

V. Van Rensselaer Glass Factory, 3 Cowon, R. 393 ; S. C. 3 Cowen, R. 587. 
See also Mr. Cowen's note to 3 Cowon, R. 87 ; Pope o. Barrat, 1 Mason, R. 117; 
Smillfs ('ompondium of Mere. Law, pp. 91^ O,'!, (3d edit 18 43 ) 

^ See 8 ciulty on Comm, and Manuf. eh. 3, ji. 220; BirdV Syndic r. Dix’s 
Estate, 16 Martin, R. 234 ; ^A'verick r. Meigs, i Cow on, R. 645. In ^ ardeii o- 
Parker, 2 Esp. Rep. 710, Mr. Justice Buller seems to ha\e thought, that il p»rt 
of tho purchase-money only had been received by Iho agent, the principal could 
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§ 204 a. In the next place, it would seem in genetal to be Uie 
^^duty of an agent, employed to sell the goods of diflferent per- 
jBons, such, for example, as a factor, to k^|p distinct accounts of 
the sales made foi each of them ; and, if he should*sell on* credit 
and take notes for the payment, to take separate notes for the 
amount due to c'aeh principal ; for otherwise the rights of each 
might be essentially changed in case of a ftiilure of due pay- 
ment, and. a dilliculty might arise in ascertaining the exact 
amount of property of each in the respective notes so taken.^ 
Without doubt, the usage of trade, or the mode of dealing be- 
tween the parties, may vary the application of this rule ; but it 
seeni;> in it&elf ecpiallj coiuenieiit and equitable, as applied to 
ordinary .cases.^ 

§ 205. So, it is, in many cases, the duty of an agent to keep 
the property of Ins piincipal separate from his own, and not to 
mix it with the latter ; and if he dues not keep it separate from 
his own, in cases wheie it is properly his duty, and afterwards 
he is unable *to distinguish bt'tweeii the one and the otlier, the 
whole will, as a sort oJ penalty for his negligenets be adjudged 
»to belong to his princijial.^ It is *also the duty of an agent, in 
some cases, to invest the money of his principal, which comes 
to his hands, so as to yield an interest ; in other cases, it is 
equally his duty to abstain from making any investment. If, 
in either case, he should violate^his projier duty, he w^ould be- 
come responsible to his principal. As, for example, if he has 
omitted to invest, in the former ease, he will be made* responsible 


notreto\(‘7 that until the wli^c transaction was <-lose(], unless the rest was not 
recci\e{l l>y the default of the a^ent The diK trine doc^s not seem to haxe been 
catted foi by the facts of tlie ca^e, and therefoje will deserve further eonnidera- 
tion. Sic 3 Chi It} on Comm, and Manuf. eh 3, p. 220; Paley on Ageney, by 
Lloyd, V), 40, and note (a.) 

1 Ante, § 179, note ; CUik r. Tipping, 9 Beavan, U. 284. 

2 Sec ante, 179,»Tiote, Coilies r. Widdifield, 6 Cowtn, B. 181; Jackson v. 
Baker, 1 Wash Cir K 39 >, 41,3 ; Johnnon y. O’Hara, 5 Leigh, Virg It. 4.30. 

sl^dlcy on Ageiio}, by Llo}d, 48, 49, 51 ; Wren v. Kirton, H V^ea, 377, 882 ; 
Fletcher V. AVciikei, 3 Madd. 11. 73; Lupton e. White. 15 Ves. 432, (rn^ono n. 
Haskell, 5 Rhode 1 l<.nd, 4t7 ; 1 Beawes, i>e\ Merc. Fartoi s, pp. 41, 46 ; 3 Chitty 
on Comm, and Manei. ch. 8, pp 215, 220 ; Smith on Mere. Law, 48-50, (2d edit) ; 
Id. ch. 5, § 2, pp. 9 f 90, (3d edit. 18t3) ; ChedworlAi ?;. Edwrards, 8 Ves. 49, 50; 
1 Story on Eq. Juris]). §§ 408, 023 ; Ersk. lust. B. 8, tit. 3, § 34 ; Ante, 179, n., 
204 a. 
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«»r interest; in the latter case, the principal will be at liberty to 
reject tb^ investment, and to hold the loss, if any, on the invest* 
ment, to be the loss of the agent.^ The duty of investing is , 
sometimes dependent upon the general usage of trade ; some- 
times upon the particular course of business between the parties ; 
and sometimes upon what may be deemed the law of particular 
tribunals.^ 

§ 206. In many cases, also, agents become depositaries or 
stake-holders of pioperty, as II as agents; and m such cases, 
the ordinary duties of depo'^itiiries ol the same nature and 
charaeter belong to th< m 'rhii-^, (as we hi\e seen,) factors 
are depositaries of the goods, w huh tlu) an emplo^td to sell ; 
and therefore they an* bound to u i-^onable skill and diligence 
in the preservation ol them* Auctioneers jue aUo deposit- 
aries or stake-holders of both p.irtus ol nioiie\, pud upon 
purehases, to rennm m their h nids until all the conditions of 
the sale are fulfilleel. Ot course thtv are bound to keep it 
until that period, as a iiiidud pledge ; and it, lu ^>re the con- 
ditions are fulliih*d, it is truui up to eitlnT part \, without the 
consent ol both, they will be re^^pon^'ible tor an\ lo'.s c)Cc^l'^Joned 
there l)\ ^ 

§ 207. It may aUo be stated, g**neiallj true, tint all prcifits, 
whicli are mach bj .in agent in the ot tlie bllNlne^^> of 

his pi 11 M 1 pal, in long to the iittei.^ Inched, this doctrine is so 
firmly e^-tablished upon principle & ot puldic policj, that no agent 
will be permitted to take bejoiid u re.isonable eoinpensation for 


t rak*\ ou Agent), by Llo}(l, 18 , a Clntt) on Comm and Manuf S, 

p. 218 

2 Tdloyi'n Agent \,b) Llo>cl th oO, Hi own i Southouso, cited 3 Bio ( li R 
107 Ihe qiieBtioii, whotlici inUrtst is to hi allowipd, in tcu*< s of igtiK \ agaiiibt 
the agent, oi net, is d^^piMident upon a guai \anot\ ol cmumstaiu cs Mi 
Cowon, in bis learned note to H CowenN Reports, p 87, has iollc<ttd man) ol 
the autliorities In general, it ma> be stated, tint intoio'.t is .dlouod wlieioioi 
it haff been, or it might propeih ha\c been, made b) Uie agt u , and also where, 
bygrcHb nuBconduct, he has withhchi, or grossl) misapplied tho mono)’* ol h s» 
principal 

a Ante, §8 83, no, 186 . 

* 8 Chittv on Comm, and l^lanuf ch 8, p. 210 , Uurrough r Skinner, 8 Burr. 
R. 2689 , Pic\ost i (xiat/, 1 Peters, Cir. R. 364. 

* 8 Ante, § 192 , Post, 21 1, 810. 
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his services, or to hold any profits incidentally obtained in th# 
execution of his duty, even if it be sanctioned by usag^.^ Such 
a usage has been severely stigmatized, as* a usage of fraud and 
plunder.2 Where the profits are made by a violation of duty, it 
would be obviously unjust to allow the agent to reap the fruits 
of his own misconduct ; and where the profits are made in the 
ordinary course of the business of the agency, it must be pre- 
sumed, that the parties intended, that the principal should have 
the benefit thereof.^ 

§ 208. Besides the particular duties of agents, which have 
been already incidentally stated, there are others, which seem 
to be the proper result of law ; and a deviation from them can 
only be justified by some cle^ usage of business, or by the 
sanction of the principal, or by an ov,erruling necessity.^ Thus, 
in regard to agents receiving money for their principals, it seems, 
(as has been already suggested,) a clear duty, if they deposit the 
money in the hands of bankers, to deposit it in the name of 
Iheir principals, and not in their own names ; and if they adopt 
the latter course, and the bankers should become insolvent, the 
agents would become personally responsible for the loss.® So, 
it is the duty of agents to keep their principals apprised of 
their doings, and to give them notice, within a reasonable time, 
of all such facts and circumstances, as may* be important to 
their interests; and if, by neglect of the agent, the principal 
suffers a loss, he is entitled to be indemnified by the agent.® 

13 Chitty on Comm, and Manuf. cb. 3, pp. 216; 221 ; Diplock v, Blackburn, 
^ 3 Camp. 11. 43, 44 ; Smith on Merc. Law, 49, (2(i edit.) ; Id. ch. 5, § 2, pp. 91, 92^ 

(3d edit. 1843) ; Massey v. Davis, 2 Ves. Jr. 317 ; v. Jolland, 8 Ves. 72 ; 

Paley on Agency, by Lloyd, 3, 4 ; Ante, § 192. 

2 Diplock V. Blackburn, 3 Camp.Tl. 44. 

3 Ante, § 192 ; Pos{, §§ 210, 211. 

4 Ante, §§ 85, 118, 141, 194, 201, 237. 

6 Ante, § 202 ; Post, 218 ; Caffrey v. Darby, 6 Ves. 496 ; Massey v. Banner 
1 Jac. 8c Walk. 241 ; 4 Madd. K. 413 ; Paley on Agency, by Lloyd, Pt 1, ch. x] 

§ 8, pp. 9, 10 ; Wren w. Kirton, 11 Ves. 877, 882 ; Fletcher v. Walker, 9 Madd. 
B. 73 ; 3 Chitty on Comm, and Manuf. ch. 3, p. 215; Macdonnell v, Harding, 

7 Sim. R. 178 ; llammon v. Cottle, 6 Serg. & Bawle, 290. 

« Paley on Agency, by Lloyd, 27, 88, 39 ; Malyne, Lex Merc. 82; 3 Ohitty . 
on Comm, and Manuf. ch. 8, pp. 219, 220; Arrott v. Brown, 6 Wharton, K. 9^; 
Devall v» Bnrbridge, 4 Watts & Serg. R. 805 ; Harvey r. Turner, 4 Rawle, S. 
229 ; Forrestier v. Bordmau, 1 Story, R. 48, 56. 
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Thus, for example, it is the duty of an agent, to whom a bill of 
exchange is remitted for acceptance, to give notice to his em- 
ployer of the acceptance or noii-acceptance of the bill by the 
earliest reasonable opportunity.^ So, an agent employed to 
purchase goods abroad, or goods to be shipped abroad, is bound 
to transmit the bill of lading to his employer as soon as possi- 
ble, or at least within a reasonable tune.*'^ It has also been laid 
down, as the duty of a bill-broker, or other person, to whom a 
bill is remitted on commission, first, to endeavor to procure ac- 
ceptance ; secondly, on refusal, to piotest the bill for non-aceept- 
ance ; thirdly, to advise the reiiiittcr of the receipt, acceptance, 
or protest ; and intense of the latter, to send the piotest to him ; 
and fourthly, to a(hise any thirds person ihdl is concerned , and 
all this is to be done without delaj ; or, tis Ueaw es cxjiiessea it, 
by the post’s return without further delaj. Hut it i& far from 
being clear, that all these are strictly his duties in all cases ; and 
it is certain, that there are others ecpinllj imperative. Indeed, 
the duties properlj belonging to such agencies an most naturally 
afibeted and (lualified by tlie usages of trade, and the purticular 
dealings between the parties. Thu*^, for example, unless there 
be a clear usage of trade, it seems hardl) to be a part of such an 
agent’s duty, to give advice to thud persons of the receipt, or 
acceptance, or refusal of aceeptanee of a bill, although it i^' his 
duty U) tnve such advice to his eiiiplojer.** And it seems quite 
as mue^i the duty of such an agent to })re5eut the bill for pay- 
ment, if accepted, and to give notice of tlie payment, or non- 
payment, and in the latter ea^*, to protest the bill, as it is to per- 
form the Ciher duties already enumerated.' 

§ 209. And this leads us to the remark, which, indeed, has 


t Beawes, Lex. More. lit. Bills of Exthaiigo, 4S0, § H7 , PaW} on Apenc\, 
by Lloyd, |i. 5 ; Id. 8U, Crawford v Louisiana Slate Bank, 13 IMartin, R. 214, 
706; Montillat ». Bank ol United States, IS Martin, 11 Sb5 , Mii*anda e. Cil) 
Bank of New Orleans 6 Miller, Louir». li. 740, Pritebaid e. Louisiana State 
Bank, 2 Miller, Louis. R. 415 ; Durnfowl r. Patterson, 7 5*iller,* Louis. II. 464 , 
Ganonge v. Louisiana State Bank, 15 Martin, R. 844. 

® Barker v, Ta}lor, 5 Mens. & Weis. 527. 

® Palcy on Agonc> , by Lloyd, 5, 88 ; Beawes, Lex Merc. p. 480, §117; Arrott 
V. Brown, 6 Wliart. R. 8. 

♦ See ante, §§ 189, 200. 

• Ante, § 200. 
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been already anticipated in the preceding pagea^ that there" are ' 
certain duties appropriate, apd belonging to certain classes of 
agencies, resulting either from the general usages of business, 
or the liabits of dealing between the parties, or the special func- 
tions to be perforrried, which cannot be deemed of universal 
application or obligation. Thus, for example, there are peculiar 
duties, and peculiar functions, belonging to auctioneers, Jo bro- 
kers, to factors, to masters of ships, to ships-husbands, and even 
to particular agents, arranged under the same general denomi- 
nation, such as ship-brokers, bill-brokers, stock-brokers, insurance- 
brokers, supercargoes, and commission-merchants, with or with- 
out a del credere commission.' In some of these cases, the law, 
(as we have already seen,) ha^ prescribed, or recognized, partic- 
ular duties as positively obligatory ; ^in other cases, they are to 
be gathered from analogous principles, or are dependent upon 
the usages and habits of trade, to be ascertained as matters of 
fact.2 Thus, for example, it is now settled, as a matter of law, 
that auctioneers can sell goods only for ready money ; but that 
factors may sell upon credit.® In the first case, the general rule 
of law is strictly adhered to, tHat all sales must be for cash, un- 
less there is a usage of trade, which relaxes the rule, and governs 
the sale. In the latter case, the right of a factor to sell upon 
credit, although formerly a matter of fact and usage, and to be 
ascertained as such, is now treated as an undeniable principle of 
law, and incidental to the agency, in the absence of all contra- 
dictory proofs.^ A minute enumeration of the particular duties 
of all classes of agents would not be of any great utility, even 
if it were a practicable task. But in the present state Of 
the law, it must necessarily be very imperfect, and derived 
mainly from general principles, which must, of coursb, undergo 
many modifications, to adapt them to the exigencies .of each 
agency.® 

1 See 1 Liverm. on Agency, ch. 3, p. 57-77 ; Bcawes, Lex Merc. Vol. 1, p. 44- 
49, 4 to. (6th edit.) 

« Ante, § 26-37, 

3 S Chitty on Comin. and Manuf. 199 ; Ante, §§ 27, 60, 108, 110 ; Post, { 

4 Ante, §§ 108, no. . vK 

« The learned reader will find in Malyne’s Lex Mercatoria, ch. 16; p. St-Wj 

snich information as to the practical duties of factors; and in 1 Liverm; ^ 
A^nc^^f 'Oh. 3, p. 67-78, (edit. 1818,) in Paley on Agency, by Lloyd, p. 18^34^’ 
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^§210. Inifchis connection, also, it seems proper to state an- 
other rule, in regard to the duties of agents, which is of general 
application, and that is, that, in matters touching the agency, 
agents cannot act, so as to bin(} their principals, where they have 
an adverse interest in themselves.^ This rule is founded upon 
the plain and obvious consideration, that the principal bargains, 
in the employment, for the exercise of the disinterested skill, 
diligence, and zeal of the agent, for his own exclusive benefit.*^ 
[Thus, where an agent, having a sum of money in his hands 
belonging to his principal, is authorized to remit it by purchas- 
ing a bill of exchange, he should purchase the bill with such 
money, and not by using his own credit.'^] It is a confidence 
necessarily reposed in the agent, that he will act with a sole 
regard to the interests of hi^s principal, as far as he lawfully may ; 
and, even if impartiality could possibly be presumed on the part 
of an agent, where liis own interests were concerned, that is not 
what the principal bargains for; and, in tnany cases, it is the 
very last thing, which would advance his interests.* The seller 

and in Beawes, Lex Meiratoria, p. 44— (6ili edit.) the like intonnation, as 
to these and other mercantile ageueics. But, as a ^peeimen, how little ran be 
attained in practical utility by an\ general s>tatemonts, we ^eleet the following 
passage from Mr. Livermore, as to the general duty of a factor : “ The general 
duty of a factor is to procure the best intelligcfuce of the state of trade at his 
place of c<. Idence ; of the course of cxcliange; of the quuntity and quality of 
goods at *narket; their present price, and the juohahility that it may rise or 
fall ; to pay exact obedienee to the orders of his empluyer.s ; to consult their ad- 
vantage in matters referred to his discretion ; to execute their buriness with all 
the despatch that circumstances will admit ; to be early in his intelligence, dis- 
tinct in his aecou|||ts, and punctual in his corresj^ondencc.’' 1 Liverm. on AgeiiQy, 
cb. 3, p. 69, (edit. 1818.) See also 1 Bell, Comm. § 407-418; Id. § 

(4th edit.) ;Td. pp. 477, 178, 481, 48‘J, (5th edit.) ; Clarke t\ Tipping, 9 Bcavan, 
ll. 284. 

^ Stone V. Hayes, 3 Denio, R. 575. 

®Paley on Agency, by Llo}d, 10, 11, 33, 37; 3 Chitty on Comm, and Manuf. 
216, 21 7^ 1 Liverm. oii Agency, ch. 8, § 6, p. 416-433, (edit. 1818); Church i>. 
Marine Insur. Co. 1 Mason, R. 341; Shepherd r. Percy, 16 Martin, R, 267 ; * 
'Farkhurst v. Alexander, 1 John..Cb. R. 394; Beale e. McLvicrnan, 6 Miller, 
Louis.*R. 407 ; 1 Story, Eq. Jurisp. §§ 815, 316’ 316 a; Copeland «. Merchants’ 
Insur. Co, 6 Pick. 198, 204 ; Ante, § 10. 

SjStone V, Hayes, 8 Denio, K. 575. 

• ♦Faley on^Agency, by Lloyd, 10-12 ;,3 Chitty on Comm, and ALanuf.^16, 217 ; 

1 Liverm. on Agency, ch. 8, § 6, p. 416-433, (edit. 1818) ; Beale v. McKieman, 
6 Louis. B. 407 ; GiUett v. Fepperconie, 3 Beavan, R. 78, 83, 84 ; Ante, § 10. 

20 * 

4 
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of an estate must be presumed to be desirous of jllbtaining ai§* 
* l^igh a price as can fairly be obtained thetefor ; and the pur* 
ohaser must equally be presumed to desire to buy it for as low a 
a f)rice as he may. It has been said by Cujacius ; Hwe scilicet 
est natura contractus emptionis et venditionis^ ut vendat urns 
^ quanto pluriSy emat alter quanto minoris potest;'^ or, more briefly, 
in another place ; Ut emptor votum gerat emendi minoris^ et ven^ 
ditor jduris vendendi ; ^ or more pointedly still ; Em]^or emit, 
quam minvno potest ; venditor vendit^ qttam maximo potest^ 
Without going to the full length of the statement of Pomponius, 
as adopted in the Pandects, that, in regard to price, the parties 
may lawfully circumvent each other, if that word is to be under- 
stood in its offensive sense ; In pretio emptionis et venditionis 
naturaliter licere contrahentibus $e circumvenire it may be cor- 
rectly said,^ith reference to Christian morals, that no man can 
faithfully serve two masters, whose interests are in conflict. If, 
then, the seller were permitted, as the agent of another, to become 
the purchaser, his duty to his principal and his own interest would 
stand in direct opposition to each other ; and thus a temptation, 
.perhaps, in many cases, too strong for resistance by men of flex- 
ible morals, or hackneyed in the common devices of Avorldly 
business, would be held out, which would betray tlicin into gross 
misconduct, and even into crime. It is to interpose a preventive 
check against such temptations and seductions, that a positive 
prohibition has been found to be the soundest policy, encouraged^ 
by the purest precepts of Christiauity. This doctrine is well 
settled at law ; ^ but it is acted upon in Courts of Equity to a 
much larger extent, not only in cases of persons, cqi&fidentially 
intrusted with the management of the property of others ; but, 


* Cujac. Opera, Tom. 4, col- 963, a*l Lib. 8, Robp. Pap. (edit. Keap. 1768) ; 
Ante, § 10, notf . « 

® Cujac. Opera, Tom 10, col. 1005, in IV. Lib. Prior. Cod, Lib. 4 , tit 44, § 8, 
(kdit Neap. 1751);. 

3 Cujac. ad Dig. Lib. 4, tit 4, 1. 16, § 4 ; Dq Minor. Vig. Quin. Ann. (Toni. I, 
,0ol 998,) cited 1 ^L.venti. on Agency, 417, (edit. 1818.) I have not found the 
very passage, aftPi M>mc search. But there is a passage to the same 
Citjac. Comm, in L b 3, Reap. Pap. ad § — Cum inter. Dig. Lib. 46, tit 1, L { 
4 ; CujaA Oper. Tom. 4, p. 963, (edit N^ap. 1768) ; Ante, § 10, note. 

< Dig, Lib. 4, tit 4, J. 16, § 4 ; Ante, § 10; Post, § 213. 

6 T^ylorit Salmon, 4 Myine Craig, R5 i89. 
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iD liases of other relations of a confidential nature, involving the 
rights and interests of the employer.^ And it is by no. means 
necessary, in cases of this sort, that the agent should have made 
any advantage by the bargain. Whether he has so or ^ot, the 
bargain is equally without any obligation to bind the principal.^ 
Of course, it is to be understood, as a proper qualification of the 
doctrine, that the principal has an election to adopt the act of 
the agent, or not ; and that, if, after a full knowledge of all the cir- 
cumstances, he deliberately and freely ratifies the act of the 
agent, or acquiesces in it for a great length of time, it udll be- 
come obligatory upon him ; not by its own intrinsic force, but 
from the consideration, that he thereby waives the protection, 
intended by the law for. his own interests, and deals with his 
agent, as a person, quoad hoc^ discharged of his agency.^ 

§ 211. Hence, it is well settled, (to illustrate the general rule,) 
that an agent, employed to sell, cannot himself become the pur- 
chaser; and an agent employed to ])u\, cannot himself be the 
seller.^ [And upon the same principle it is held that a contract 
made by one who acts as the agent of both parties, may, be 
avoided by either principal/’] So, an agent employed to pur- 


^ Paley on Ttgent V, by Lloyd 10~12, 33--;ir» : 1 iStorv on Juri^p. g 308- 

828 ; Huguenin i>. liaseley, 14 Ves. ; B:iker r. Wliitiiig, 3 Sumner, K. 476 ; 
Poillon V Martin, 1 Saiulford Cb. U. ; Ante, g U> ; Po>t, g 211-213. * 

® Campbell v. Walker, o Ves. 68U ; Kx parte Jame^. s W s. 348; Ex parte 
!^iinett,, 10 Ves. 385 ; Cane v. Allen, 2 Dow. U. 283 ; Kx parte Lacoy, 6 Ves. 

^ 625 ; 1 Story, Equity Jurisup. gg 315, 316, 316 a. 

3 Paley on Agency, by Lloyd, 33-36, and note ; 1 Liv«-nn. on Agency, ch. 8, 
^ 6,p. 427-433, (edit. 1818) ; 3 Chitty on Comm, and Maniif. eh. 3, pp. 216, 
^Vopdhouse^u Meredith, 1 Jac. & Walk. 204, 221 ; ISIorse r. Koval, 12 Ves. 35»; 
lovlfjher v. flIwUmr, 13 Ves. 95, 103 ; Saundersoii i\ Walker, 13 Ves. 601. 

< Ante, § 10; Paley on Agency, by Lloyd, 33, 34, 37; 1 Story, Eq. Jurisp. 
§0 sfe, 816, 816 a 8 Chitty on Comm, and Manuf. ch. 3, pp. 216, 217; i Liverm. 
on^Ag^ney, ch. 8, § 6, p. 416-433, (edit. 1818) ; Lees t\ NuttaJl, 1 Russ. & 
AQilne, 58 ; S. C. 2 Mylpe & Keen, SI 9 ; Copeland v. Merc. Ins. Company, 6 
’ Pick. 198; Reed v. Warner, 5 Paige, K. 650 ; Jjowther v, Lowther, 13 Ves. 108 ; 

, i^ed V, Korris, 8 M. 8c Craig, 374 ; Beal ». McKiernan, 6 Miller, I^oiiis. R. 407 ; 
Bartholomew v. Leac)|i, 7 Watts, 472 ; Conkey e. Bond, 34 Barbour, 276; 4 Ker- 

f * N. Tif’. Central Ins. Co. t*. National . Protection Ins. Co. 20 Barbour, 470. 
Mason, J., ai|8: ^ This is an action upon a ]>oliey of reinsurance for $2,000, 
ea«5ated by the defendants to the plaintifls through the agent, G. W. litevens, 
vh%was ulso the agmit of the plaintillk in making the contract of insurance. The 
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chase, cannot purchase for himself.^ So, a trustee cannot, ordi^ * 
narily, become the purchaser of the estate of bis cestvi gm trust? 

was selected and the rates of insarance fixed by Stevens, and the question 
is, whether this action can be maintained upon the policy. It becomes important 
to inquire whether such a contract, made by an agent who acts as the agent of 
both parties in making the contract, is absolutely void at common law, or whether 
it is voidable in a court of law ; or whether it is only voidable jn a court of 
equity. The rule is well settled, both in England and this country, that such m ; 
contract i| voidable in a court of equity at the election of the principal. The 
principle is illustrated in the case of an agent employed to sell. If such agent 
become himself the purchaser or the agent of another ; or if he be an agent to 
buy, and he become himself the seller, or the agent of another in making the sale, 
the principal may avoid the sale or the purchase, in equity. If he come to the 
Court upon a timely application, upon the fact being alleged and proved, the 
Court will presume the transaction was injurious and consequently fraudulent ; 
and this presupnption cannot be overcome unless it can be shown that the prin- 
cipal, furnished with all the knowledge the agent possessed, gave him previous 
authority to become purchaser or seller, or afterwards assented to such purchase 
or sale. (Campbell v. Walker, 5 Ves. 678; 1 Ves. Jr. 287 ; Massey v. Davies, 2 id. 
317 ; 1 Russ. & Mylnc, 63; 2 Myl. & K. 819; Story on Agency, §§ 9, 192, 210, 211, 
214; Dunl. Paley on Agency, 33, 34 ; 1 Mason, 341 ; 6 Pick. 198 ; 2 John. Ch. 
252 ; 5 id. 388 ; Ilopk. Ch. 515 ; 9 Paige, 237 ; 4 Conn. R. 717 ; 5 Lond. Jurist, 
18; Smith’s Merc. Law, 101 ; 13 Ves. 103; 8 id. 5t)2 ; 9 id. 234 ; 12 id. 355 ; 3 Bro. 
C. C. 119 ;^5 Paige, 650; 2 Mylne & Cr. 374 ; Liverm. on Agency, 423 ; 4 Mylnc & 
Cr. 184 ; 6 Ves. 625 ; 1 Story’s Plq. Jurisp. §§ 315, 316 ; 2 Mason, 369; 1 Jac. Sc 
Walk. 294 ; 1 John. Ch. 27 ; 2 id. 394 ; 3 Ves. 740 ; 4 Denio, 675 ; Angell on Fire 
and Lifie Ins. 454, 455 ; Parsons on Contracts, 74, 75.) The rule seems to be 
founded on the danger of imposition in such cases, and the presumption which a . 
court of equity indulges of the^^istence of fraud which is inaccessible to the eye 
of the Court, and consequentfRn equity such agreements are regarded as con- 
structively fraudulent. (9 Paige, 242 ; 4 Kent’s Comm. 438, 3d edit.) The rule 
is a well-settled one, and the presumption is not an unreasonable one in a Court • 
governed by the principles of equity. The principal in fact has jjj^gained for 
the exercise of all the skill, ability, and industry of his agent, and fioT is entitled 
to demand the exertion of this in his own favor. (Parsons on Cont. 74, 75.) 
Where the agent, unbeknown to his principal, is acting equally in behalf of the 
other party, the presum ptioiys not an unreasonable one. This principle, however, 
like the one that a trustee cannot bo the purchaser of an estate, is a mere rule of 
equity. If the proper forms have been observed, the conveyance is good at law, 
and the title passes. The contract is not void, but only voidable. (5 Metcalf, 
467 ; 5 John. 43,48; 1 Bing. 396, 400, 401 ; 5 V^. 678 ; 13 id. 603 ; 7 Moore, 
616 ^ 5 Pick. 621 ; 3 Ves. 740, J51 ; 2 John. Ch. 740, 751 ; 9 Ves. 248; 10 id. 
881 ; 14 John. 414, 415; 2 Gill & John. 227 ; 4 id. 376 ; 8 Harr. Sc John. $8 : 

7 Taylor v, Salmon, 4 Mylne & Ci 189. * 

^ Ante, § 210.; Baker r. Whiting, 8* Sumner, R. 476. 
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And it will make no difference, whether he is sole trustee, or 
joined with others in the trusU So, the assignee of a bankrupt 
cannot become a purchaser of the debts or estate of the bank- 
rupt on his own account.*^ And, if he docs purchase, it will be 
a trust for the benefit of the creditors ; for he is treated as an 
agent for the creditors, in all matters touching the estate of the 
bankrupt.^ So, an executor or administrator cannot buy any of 
the debts of the deceased for his own benefit ; but the benefit will 
Wlong to those interested in the estate.^ So, a surety, purchas- 
ing the debt, cannot avail himstdf of the purchase, against his 
principal, for more than he has paid ; but he will be held as a 
quasi trustee.® So, the master of a shi[>, purchasing the ship at 
a sale by public authority, cannot purcliasc for himself, unless 
the owner aften\’'ards elects to allow him the right/’ So, an 


Parsons on Cont 75, 70, note j *, 1 Peters’ C. C. K. ; (3 Ilalst. 5S5 ; 8 Cowen, 
S6>.) No case, I appreheiul, can be fmiinl wIhti* a court of law lia« pronounced 
such a oonv6yance absolutely void. (14 Joint. 418 ;®5 id. 48 ; Mackintosh v. 
Barber, 1 Bing. 50; 7 Moore, 315 ; 5 Pick. 51 f*, 5*J1 : 5 Mete. 1G7.) The rule 
of which we have been speaking is applicable to all persons ])l;\ccil in {filiations 
of trust or confidence with reference to the subject-matter of the contract, and 
embraces tru.stees, executors, administrators, guardians, agents and factors, attor- 
neys, solicitors, &c. It cinbrace.s all who come within the ]>nnciplo. (‘.* Paige, 
241.) There is no such rule, in equity even, as that a perM)n standing in such 
trust relation, cannot himself buy at bis own sale. He may pun lia.-e and take 
the title, s ’bject however to the option of the reafui r/r/c trust, if he come in a 
reasonable time, to have the sale declared invalW. (Campbcdl r. Walker, 5 Ves. 
678, and cases, note a ; Lister v. Lister, 6 id 631 nKx j»arto Lacey, 6 id. 625 ; 15 
Pick. 31 ; 7 id 1 ; 10 id. 77 ; 2 John. Ch. 252, 261, 266 ; 4 Gill & John. 376 ; 
Parsons on Cont. 76.”)] 

1 Paley on Agency, 10, 11, 34, 35, note; 1 Story on Eq. Jurisp. §§ 314, 316, 
821, 322; pS^khurst v. Alexander, 1 John. Cli. R. 394 ; Cane r. Allen, 2 Dow, 
R. 289 ; 1 Liverm. on Agency, cli. 8, 6, p. 116-433, (edit. 1818); Campbell v. 

Walker, 5 Ves. 680 ; Ex parte James, 8 Ves. 348 ; Ex parte Bennett, 10 Ves. 
885 ; Ex parte I^acey, 6 Ve^ 625;, Whicheote u. LawrtMiee, 3 Ves. 740 ; Davoue 
«!, Fanning, 2 John. Ch. R. 251, 260; Green v. Winter, 1 John. Ch. R. 27. 

8 But it seems this may be done if there bo no fraud. Fisk v. Barber, 6 Walts 
& Sepg, 8. So of a guardian buying the estate of his wanl at a puh/ic sale. 
Chorpeniiig’s appeal, 8 Casey, 316. 

3 Ex p^e Lacey, 6 Ves. 625, 628 ; 1 Story on E(|. Jurisp. 321, 322? 

4 Ex paiiiO Lacey, 6 Ves. 025, 628, 629 ; 1 SAry on Eq. Jurisp. §§ 321, 322. 
But see Fishei^s appeal, 34 Penn. Si. IL 29. 

8 Reed v, Norns, 2 M. & Craig, 874 ; 1 Story on Eq. Jurisp. §§821, 322, 324. 

• Chamberlain Harrod, 5 Greenl. RI 420 ; Church r. Marine Ins. Co. 1 Mason, 
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ageikt employed to settle a debt, cannot purchase it upon hid 
own account; for he is bound to purchase it upon the best terms 
which he can, for the benefit of his principal ; and it would 
out a temptation to him to violate his duty, if he were permitted 
to purchase for himself.^ For the like reason, an agent of the 
seller cannot become the agent of the purchaser in the same 
transaction.^ So, an agent, who discovers a defect in the title of 
his principal to lands, cannot misuse it to acquire a title for hin^- 
self, but will be held a trustee for his principal.® [So, an agent,'* 
or director of a corporation, who is employed to examine and 
ascertain how much, and what part of his principal’s land can 
be sold without inconvenience, and to report his proceedings to 
his principal, cannot purchase such part and take a conveyance 
to himself; nor can he act for another in making such pur- 
chase.^] Indeed, it may be laid down as a general principle, 

R. 341 ; Barker v. Marine Ins. Co. 2 Mason, R. 369 ; The Schooner Tilton, 5 Mason, 
R. 465, 480 ; Copeland V 4 Mcrch. Ins. Co. 6 Pick. R. 198. 

1 Reed v. Norris, 2 M. & Craig, 361, 374; 1 Story on Eq. Jurisp. §§ 321, 
822. 

2 Paley on Agency, by Lloyd, 33, note (3). See Wright v, Dannah, 2 Camp. 
203; Dixon v. Bromficld, 2 Chitty, R. 205 ; Ante, § 207. 

3 Ringo V. Binns, 10 Peters, R. 269. Mr. Smith, in his Compendium of Mer- 
cantile Law, has summed up the doctrine on this matter in a very exact manner : 
** It has been already said, in the chapter on Partnership, that, from a person 
standing in a situation of confidence with regard to another, the strictest good 
faith is required. This maxim applies in full force to agents, of whose morals 
the law is so careful, that it wi{l not suffer them even to incur temptation ; thus, 
an agent employed to sell is not allowed to be the purchaser, at least not unless 
he make known that he intends to become such, and furnish his employer with 
all the knowledge he himself possesses, or unless the Court, perceiving that the 
principal would lose by a re-salc, think fit on that account to uphAd the trana- 
action ; so neither can an agent, employed to purchase, be himself the seller, “un- 
less there was a plain understanding between him and his principal to that effect. 
And if an agent, who is employed to purchasje, purghase for himself, he will bo 
considered a trustee for his principal. This is in accordance with the rule of the 
Civilians. Tutor rem pupilli emere non potest ; Idemque porrigendum est ad 
similia, id est, ad curatorcs, procare^res, et qui negotia aliena gerunt Dig. 1. 18| 
tit 1," — p. 93,*(8i3 edit. 1843.) 

Comberland Coal Co. v, Sherman, 30 Barbour, 553. Davies there .said in an 
elaborate judgment : The cales relating to the dealings of an agent or trustee 
with the property, in reference to which his agency or trust exists, may be ar- 
ranged into tVo classes : FirsU Cases in which a trustee buys or contracts with 
himself or several trustees of which heis one, or a board of, trustees of which; 
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that, in all cases where a person is, either actually or construc- 
tively, an agent for Q|her persons, all profits and advantages, 


ho is one ; and it will be seen by reference to the authorities hereinafter cited, 
^at the incapacity to purchase applies to all thftc cases. Second. Cases in 
V^ich a trustee buys of, or contracts with his ceslui que trust who is sui juris, 
and is competent to deal independently of the trustee, in respect to the trust 
estate. 

. “ As to the first class of cases, tlic purchase or contract is voidable at the option 
of the cestui que trust, without reference to the lairness or unfairness of the pur- 
chase or contract. For the reasons before given, the di-^iualification of the party 
purchasing or contracting is a conclusion of law, and is absolute. The leading 
case ip this State, and which has been followe<l witliout qualification, so far as I 
have been able to ascertain, is that of Davoue v. Fanning, (2 John. Ch. Rep. 252.) 
In that case, an executor, on making sale of the real c>tate of his testator, caused 
the same to be purchased for his wife, and conveyed to her. The sale was made 
at public auction and for a fair price, and wa.s hotu) fule. Yet the sale was set 
aside at the instance of the cestui que trust ; and ii will be observeil that the trus- 
tee was not the purchaser, but a third person, for the benefit of hi^ wife. Chan- 
cellor Kent says, ‘whether a trustee buys in for himself or his wife, the tempta- 
tion to abuse is nearly the same. Though the money he was raising was to go to 
his wife, it was no reason why he .should be perinitt(‘d to buy in for her the estate 
itself. His interest interfered with his duty. . . . The case, therefore, falls 
clearly within the spirit of the princijJe, that if a trustee, acting for others, sells 
an estate, and becomes himself intcrt‘sted in the purchase, the cestui qua trust is 
entitled to come here, as of course, ami set aside that purchase, ami have the 
property le exposed to sale.* Chancellor Kent thou proeoeils to review the 
cases bearing on this point, commencing with that of Holt v. Holt, in the time 
of 2| Car. H. where it was held that if an executor renew a lease in liis own 
name on its expiration, the renewed lease is to be for the benefit of the cestui 
que trust. 

“And in Davison v, Gardner, in 1743, Lord Hardwicke observed, that the 
Court always looks with a jealous eye at a trustee purchasing of his cestui que 
trust; and in Whelpdale v. Cookson, in 1847, (1 Vesey, 9 ; S. C. 5 Id. 682,) the 
Chancellor would not pernnt a purchase at amotion to stand, as he said he knew 
the dangerous consequence of sanctioning dealings of a trustee with the. property 
of the cestui que trust. In Campbell v. Walker, (5 Ves. 678,) the master of the 
rolls says, ‘ I will lay down the rule as broad as ibis, and 1 wish tru.'stees to un- 
derstand it, that any trustee purchasing trust property is liable to have the pul^- 
chase set aside, if, in»any reasonable time, the cestui que trust chooses to say he is 
not satisfied with it.' He adds, ‘ They must^uy with that clog.* 

The numerous tases cited by Chancellor Kent show the uniformity of the 
rule, not only in the English courts, but in our owfl and those of our sister States. 
The rule in this State has been settled by the highest Court tl crein. In Munro 
V. Allaire, (2 Caines* Cases in Error, 188,) Benson, Justice, in delivering the 
opinion of tha Court, says : ^ It is a principle that a trustee can never be a pur- 
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S^uJlk bvJliiMn the business, beyond his ordinary compenXN|ion, 

^ for the benefit of his employera^i? 


* chaser^ and I assume it as not reciuiring proof tliat this principle must be admitted, 
not only as established by^djudication, but also as founded in indispensaU^ 
necessity, to prevent that j^reat inlet of fraud, and those dangerous OQQsequent^lr 
which would en*«ue if trustees might themselves become purchasers, or if’ they 
were not in every respect kept within compass. Although it may, however, se wa 
hard that the trustees should be the only persons of all mankind who 
purchase, yet, for the very obvious consecpiences, it is proper that the rule shodm 
‘ be strictly pursued and not in the least relaxed.' Chancellor Kent says that he 
cannot but .notice the precision and accuracy with which the rule and the reason 
of it are here stated. . 41 

" Chancellor Kent saj s that there is one more important case, that of The York 
Building Company v. Mackenzie, decided in the House of Lords in 17!^5, on 
appeal from the Court of Session in Si otlnnd. It had then only ap}>eared in 
8 Bro. P, C. by Tom., in App . but has since be(*n reported in 8 Baton, 878. He 
says of this case, that it is a complete > indication of the doctrine he was thcre^ 
applying ; and he remarks that, considering the eminent character of the counsel 
*who were concerned, and 'vvho liad since Ailed the highest judicial stations, and 
the ability and learning which they di*«pla} ed in the discussion, it is, perhaps, one 
of the most interesting cds< on a mere technical rule of law, that is to be met 
with in the annals of our juiisprudeuce. He says the reasons of the House of 
Lords for setting aside the Male are not given, and we are left to infer them from 
the arguments upon which the ajipeal was founded. They have naw appeared 
in the eloquent and learned opinions of Loixl Tliurlow and Lord Chancellor 
Loughborough. The perusal of tlie^e opinions 'uoiild have satisfied the learned 
Chancellor that his views of the case, as one of high authority and great interest, 
were eminently correct. The appellants were au insolvent company, and^tbeir 
estate was sold by the order of the Court of Session, at a public judicial sme, to 
^ satisfy creditors. The coui’sc^ at such sales, is to set up the property at a value 
fixed upon by the Court, which is called the up-set price, and which is founded 
on information procured by the common agent of the Court, who has the manage- 
ment of all the out-door business of the cause. The respondent in the case was 
the common agent, and he pun based for himself at the up-set price, no person 
appearing to bid more, 'and the sale was confirmed by the Conri;; and in 
course of eleven years’ possession he bad expended large for building mjm 
improvements. There was no question as to the fairness or integrity of the p|P 
chase. Tlie object of the appellant was to set aside the sale, on the ground 
the purchaser was the common l^nt in behalf of all parties to procure infonna* 
tion and attend the sale, and was ha the nature of a trustee, and so disabledt^ 


1 Paley on Agency, by Lloyd, 87, 88, 49 ; East India Co. v. Henchman, 1 Ves. 
f Jr. 289 ; Massey v Davies, 2 Vcs. Jr. 817 ; 3 Chitty on Comm, and Manuf. 221 i 
‘ Campbell v. Penns. Life Insur. Co. 2 Wharton, B. 64 ; Bartholomew v. Leach, 
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$ With A view to provide effectually- against the aibuse' 
ofj^H^essional confidence, even a purchase of an estate by an 


purcliaso. On the part of the appellants, it was contended that the sale in ques- 
tion was ipso jure void and null, because the rcspoudent, from his office of ciom- 
agent, was under a disability and incapacity, which precioded him from 
boiJ^g ti purchaser. The office of conuiioii agent, in a ranking and sale, infers a 
i^atural disability, which, cj: vi termini^ imparts the highest legal disability, because 
which flows from nature, being loundetl on the reason and nature of (be 
paramount to all positive law. The ]>rinciple is obvious. lie cannot be 
^ both judge and party, lie cannot be both seller at a roup and buyer ; he can- 
not serve two masters. These views were not eunlruvcrlcd by the counsel on 
the other side,t>ut they insisteil the sale could be maintained upon other grounds. 
After an argument of sixteen days, the case wa** d»*c‘idcd in the House of Lords, 
opinions being given by Lord Thurlow and Lord Chancellor Loughborough. 
Lord Thurlow said, on this point, that all the gentlemen admit that it was the 
duty of the agent to carry on the sale to the utnK)st advantage', for the Wnefit of 
the civtli tors, and those interested in the residue; and. taking it to be so, one side 
said, that being your situation, it is utterly imposslljle I'm' yon to perform that duty 
in such a manner as to derive an advantage to your.self. Tliis sooint^ to be a '* 
principle so exceedingly plain, that it is in its own nature indiqnitablo, lor there 
can be no confidence placed unless men will do the duty (hey owe io their con-* 
stitueiits, or Ije considered to he faithfully e.xecuting it. if you ap])]y an arbitrary 
yule. In. these views the Lonl Chancellor concurn'd, and the sale Was set aside. 
Lord Eldon and Sir W. (i rant designate this as the givat ease, and rojK-atcdly 
refer to to it In Joflrey r. Aitken, deei<ied in June, 1S2(3, the lord onlinary 
observed, it is impossible to bold that the .seller can also be the buyer of tlie sub- 
ject, the judgment of the House of I.iOnls in the ease of th(‘ York Ibiilding 
Company v. -Jackenzie, decided May l.'l, 1 795. 

“In Ta}lor i\ Watson, decided in Scotland, January 20, 1846, the same rule 
as laid down in Mackenzie's case was reiterated and adhe.red to. Lord JefTivy 
^said, ‘The principle involved in this case is a x cry familiar and general one in 
our laws — that no person can be actor in ran suam. The stringency of the 
maxim has been ruled and held settled hy the House of Lords, in the ease of 
Mackenzie. . ‘ . . It is now presumptio Jui'ls et de jurcy that wdiere a person 
stands in these inconsistent relations of both buyer and seller, there arc dangers, 
and it is not relevant to say that it is imfM)ssible theie eould^be any in the partic- 
ular ease. 1 should be sorry to think that any doubts were thrown on this rigor- 
ous principle which has been established both here and in the other end of the 
island.’ . ^ 

*‘In the case of the Aberdeen Railway Company v. Blaikie, July 20, 1854, 
(I McQueen’s 461,) the House of Lords, reversing the judgment of the 
Court belpw, held that a contract entered into bym manufacturer, for the supply 
of iron furnishingk to a railway company of which he was a director, or the ‘ 
ch^rman at tho4ate of the contract, was invalid and not enforceable against the 
company. Lord Oranworth, in delivering the opinion of the Court, says: ‘A 
AGaUCY. 21 
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attorney from his client is treated with severe jea^lonsy by Courts 
of Equity. The presumption is primd facie so fax against its 


corporate body can only act by agents, and it is of course the duty of those 
agents so to act as best to promote the interests of the corporation, 'whose affairs 
they are conducting. Such an agent has duties to discharge, of a fiduciary 
character toward his principal ; and it is a rule of universal application, that no 
one having such duties to discharge shall be allowed to enter into engagements 
in which he has or can have a personal interest conflicting, or which ppssibdy 
may conflict with the interests of those whom he is bound to protect. SOTtrictly 
is this principle adhered to, that no question is allowed to be raised as to the 
fairness or unfairness of a contract so entered into. It obviously is or may be 
impossible to demonstrate how far, in any particular case, the terms of such a 
contract have been the best lor the ces^tui f]ue which it was possible to 

obtain. It may sometinies happen thatJthe terms oii which a trustee has (kalt, or 
attempted to deal with the estate or interests of those for whom he is a trustee, 
have been as good as could have been obtained from any other person ; they 
may even, at the time, liavo been better. But still so inflexible is the rule, that 
no inquiry on that subject is permitted. The English authorities on this subject 
are numerous and uniform.’ 

“ The same subject has had a full and careful discussion and examination in 
the Supreme Court of the United States, in the case of Miehoud r. Girod, cited 
supra. The opinion of the C’ourt, by Mr. Justice Wayne, is distinguished for its 
clear analysis and elaborate review of all the cases bearing on the point. He says, 
‘ The rule, as expressed, embraces every relation in which there may arise a con- 
flict between the duty which the vendor or purchaser owes to the persons with- 
whom he is dealing, or on whose account he is acting, and his own individual 
interest.’ The same rule obtains in the civil law, with some modifications not 
necessary to notice. 

“ The language of Pothicr is distinct and unequivocal : ‘ Nous ne pouvons 
acheter, ni par nous-memos, ni par personnes interposees, les choses quo font 
partle des biens dont nous avons I’administration.’ (Tr. du Contrat de Vente, 
part 1, p. 13.) The rule of the civil law, without qualification, is adopted in Hol- 
land : ‘ Quae vero de tutoribus cautA, ea quoque in curatoribus pro curatoribus, tes- 
tameritoruni, exccutoribus, aliis similibiis, qui aliena gerunt negotia, probanda sunt.* 
In Spain the rule is enforced without relaxation, and with stern uniformity. Judge 
Wayne, in the case qf’Michoud, in his opinion, cited the rule fsom the NovLssima 
Recopilacion, in these words, ‘ No man who is testamentary executor, a guardian 
of minors, nor any other man or woman, can putchase the property which thoy 
administer, and whether they purchase publicly or privately, the act is invalid, 
and on proof being made of the fact, the Sale must be set aside.* It is thus seen 
that the rule by which agents or trustees are prohibited and rendered incapable 
of purchasing or d»?aling with tithe property of their cesluh rjue trusty is one of 

f ’ ffirsal application, justified by a current of strong and high authorities, and is 
to with stern and inflexible integrity ; and the consequence of such 
ioGT and purchasing is, that the asent or trustee is liable at anv time, on the 
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validity, that the burden of proof is thrown on thg attorney, to 
establish its entire good faith for an adequate and fair considera- 


application of the reatui qve (rust, and as a matter of course, and without refer- 
ence to the fairness or unfairness of the transaction, the aderiuacv or inadequacy 
of the price paid, or any other e(jiiitie& of the agent or trustee, to liave the sale 
set aside ; such has been the uniform administration of the law in England, and 
where the civil law prevails, and in this country. J^o reason is suggested why 
rt|le8J^|U founded on the sound(>st morals, which have biMm maintained witli such 
unift^^Py and steadiness, slmuld now be relaxed. On the contrary, it is seen 
that every consideration arising from circumstances surrounding us, and the un- 
paralleled multiplicity of corporations, who can only act by trustees or agents, 
and the very large proportion of the wealth of the (‘oiintry invested in them, 
and placed under the control and management of agents and trustee^, forcibly 
demands of courts of justice a firm adherence to these principles, ami a stern 
application of them to every case coming within the sphere of their action. 

“Nay, the 'rule, as applicable to managers of corporations, should in no particu- 
lar be relaxed. Those who assume the position of directors and trustees, assume 
also the obligations which the law imposes on such a refation. The stockholders 
confide to their irltegrity, to their faithfulness, and to theii ^vatchfulness, the pro- 
tection of their interests. This did} they have a^^Miincd, this the law imposes on 
them, and tliis those for whom they act ha%e a right to expect. 7'he principals 
arc not present to wat<^i over their own interests; they cannot speak in their 
own behalf; iliey must trust to the fidelity of their agents. If they discharge 
these important duties and trusts faithfully, the law interposes its*shieKi for tlTeir 
protection and defence ; if they depart from the line of their tluty, and waste, or 
take themselvoa, instead of protecting, the property and interests confided to 
them, the law, on the application of ihosi* thus wrongctl or despoiled, promptly 
steps in to ; pply the corrective, and restores to tiu* injured what has been lost 
by fhe uqfauhfuliiess of the agent. Tills right of the lusfui qu€*trusf to have the 
sale vacated and set aside, where his trustee is the purchaser, is not impaired or 
defeated by the eircumstanec that the trustee piircha'^es for another. This point 
is fully discussL I by Lord Eldon in Kx parte Bennett, (10 Ve.sey, 3S1.) In this 
case he held, that as the solicitor to a commission of bankruptcy could not pur- 
chase at a sale, of the banknqit’s effects, for tlie reasons above stateil, so a sale 
made to a person who had requested the solicitor to employ another at the sale to 
bid for him, was set aside, lie said, ‘ If the principle be that the solicitor can- 
not buy for his own bciicfU, I agree when lie buys for another, the temptation to 
act wrong is less; yet if he could not use the information he has tor his own 
benefit, it is too delicate to hold that the temptation to misuse that information 
for another person is so much weaker, that he should be at liberty to bid for an- 
other.* lie adds: * Upon the general rule, lioth the solicitor a id coniini.-^siouer 
have duties imposed on them that prevent their buying for themselves ; and if 
that is the general rule, it follows of necessity that neither of them can be pciv 
mitted to bu/ for a. third person, for the Court can, with as little effect, ex.amine 
whether that was done by making an undue use of the information received in 
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tion.^ In th^ respect, it is said to differ from the ca^e'of a pure 
agency in particular transactions, for in those transactioAs the 


the course of llitii dut\, in the one case as in tLc other. No court of justice 
could institute in^ (*stii>ation to that point effectually, in all cases, and therefore 
the safest lulc is that a tiansaction whirh, under the cireumstances, 'should not 
be permitted, shall not take effect upon the general principle, as, if e\ or. per- 
mitted, the incjiiii} into the truth of the circumstancct may fail in a great pro- 
portion of cases ' And the sale for this reason was set aside. This case ia|SuTed 
to with apjnobation by Cham eller Kent, in Davoue u. Fanning, (supra foX-' 
loT\&, therefore, that if the defendant Sherman was incapacitated to purchase for 
him&elf, ho Mas ccpialh incapacitated to act for the defendant Dean, or any otlier 
person, to make the purchase ; and on the authority of this case, if Dean was the 
sole purchaser, the same would be sot aside. 

“ There can be no cpiestion, I think, at the present time, that a director of a 
corporation is> the agent oi trustee of the stockholders, and as such has duties to 
discharge of a fiduciary natuie, towards In'! principal, and subject to tlic obli- 
gations and disabiliticb incidental to that i elation. (Robinson v. Smith, Raige, 
222 ; Angell & Ames on Corp. 2oS, 260 ; IVrcy r. Milladon, 3 Loui^. K 568 i 
Ilodgc^ V. New Englancl Screw Ct) 1 R I Rep, 321 ; Verplanck i?. l^Ierc Ins. 
Co. I Edw. Ch. 84 ; Redfield on Railwa}", 494 ; Benson c. Hawthorne, 6 Young 
& Coll}er, 32() ; The Yoik and Nortli Midland Railway Co i*. Hudson, 16 Beav. 
485; Aberdeen Raihv a} Co Blaikie, 1 McQueen’s Rtip. 461.) ^In the Utter 
case, Loid Cranwoitli said * The diiectors aie a body to whom is delegated the 
dut\ ol nianagfhg the general affairs of the company. A corporate body can 
onh act by ag<*nts, and it is, of coiu^e, the diit} of those agents so to act as best 
to piomole* the interests of the corporation whose affairs they are conducting.’ 
Says Vice-Chancellor M( Conn, in the lase of Vcrjilanck, (sf//?rn,) ‘ But when a 
corporation aggregate is formed, and the persons composing it, either in virtue of 
the compact oi by tli(‘ express terms of the charter, place the .manageipont end 
contiol of its affairs in the hands of a select few, so that life and animation inay 
be gnen to the body, then such directors become the agents and trustees of the 
corjinration, and a relation is (reated, not between the stockholders and the l>ody 
corporate, Imt Ix'tween the stockholders and those directors, who, in their char- 
acter of trustees, become acc'ountable for any wilful dereliction of duty, or vio- 
lation of the trust reposed in them. I see no objection to the exercising of an 
equity power over sue h persons, in the same manner as it would bo oxcredsed 
over any other trustees ’ 

“ Neither aie tlie duties or obligations of a director or trustee altered from the 
circumstance that be is uiu* of a number of directors or trusccs, and that this cil^ 
cumstance Jiniinishos bis responsibility, or relieves him from any incapacity to 
deal with the jiropc riy of his cesfui que trui>t. The same principles apply to him 

• w 

^ 1 Paley on Agcn^} , JO, 11, 83-36 ; 1 Story, Equity Jurisp. § 310-316 ; Cane 
! Allen, 2 Dow, R. 2<^^>, 209 ; Poillon v. Marlin, 1 Sandford, Ch. R.*569 ; Howell 
, Ransom, 11 Paige, U. 533; E\ai1s u. Ellis, 5 Denio, R. 640. 



AUTHORITY, HOW EXECUTED. 


245 


OH. VTI.J 


purchase oj the agent has no validity whatever, independent of 
the ratification of the principal; whereas, in the case of attorney 
and client, the purchase is valid, if it can be shown to have ])een 
l^made uberrimd fule^ and without any advantage, taken from 
professional confidence on one side, or pressing ncccs&ity on the 
othcr.^ 

§ 213. The Eoman law a*^M‘rted principles in inos+ respects 
equally conlprehcn'^i^e. Thu*^ it i-^ said in the Pandect^: Tatar 
rem WpiUi emvre mm pofrst. Ifh nu/ur porri^rndam cst ad stimitiay 
id eW, ad caratoresy procaraforrSy vt tjai 7U<*otia nllnta ^erunt? 
The same doctrine has been incorporated into the French law,^ 
and into that of other natic»n^, derniiii; tin ir juri*- prude nee from 
th(‘ Roman law.*^ In one respect, the Roiihui law s(‘(*iiis to have 
stopped shoit of the princiidc" of our npntj juw''priulen(*<» ; for, 


as one of a numlier, as if he at tmir <i >olo tiu^tee. It not <1 )ul)ti d that 
l^t has been bho\\n, that the lel ition ol the diin tor to tire “tex Ivhohh is is tin same 
as that of the ii^eiit to hi> jonnipal iIk ti u'>u e to his r ^ and uut 

of the identity ot these nlatioiis iieiessii)l\ s|ninir tin* sinio diiius tlie same 
dangler and the same judie} ot the law, 

“In the languase ot the plaiiititf^ counsel, it iii^th said ‘"Whetlier it be a 
director dealing with the board ot whnh he is a meriifier, or a ti iistet diaif^ig 
with hib oo-trubtees and himsLllt the real jiaitN in nitm st, the |>niKi])al is absent 
— the watchful and ejjfecti>e sell itdt rest ot the diiL< tor or (i isttt staking a 
bargain, is* not eou rite raeted h\ thetqualb w,it< hhil .ind efbtii\e stli-intertsf of 
the other pa* t\, who is then onh b\ his lepresentatn es, and tire wise poh(> ol 
the Uw treat all such cases as that ot a trustee d(‘alinj with hiiiiselt.' 

“ The nuiuoer ot diiei toi’s or trustees docs not lesst n tlic danger or iiisuie sei n- 
rity, that the interests of the (es/r// tpu bust will be protected, 'lire moment the 
directors permit one or more of then iiiimiHr to deal with the ]>u)pert} of the 
Stockholders, thi ; huriendei* then own indejKiideme and self-Lontiol It A\e 
directors permit the Mxth to puichase the piopcut} intiusteil to then* care, the 
same thing must bo done with the others it tlnn doMie it. lin lease ot tlu' num- 
ber of the ageiitb m no degne diminishes the danger of uniaithtulnebs. Wlneh- 
cotc e. Lawieiice, (»'! Vesej, 74th) was a ease of &e\eial tiubtees. In thib ease 
Lord bough l)oro ugh .says. * Theie was more oppoitunit\ for that spec lo^ of inan- 
agement, wbicb does nut betray iLsell much in the conduet and language of the 
party, when several trustees are aeling together. 1 am sorr\ to bay there ib 
gicater negligence where there is a number of trustees.’”] 

I I l^tory on Eqtiity Jurisp. § S10 to :n3. 

* -Dig. Lib. )8, tit. t, 1. 31, § 7 ; Dig. Lib. 2t>, tit. 8, 1. T), $}§ *2, 3 , 1 Lnerm. on 
Agenoy, ch. 8, § 6, pp. 417, 418, (edit. 1818) ; Ante, 10, 210 

3 rotliior, Traitd do Vente, n. 13. 

^ Ersk, Inst. B. X, tit. 7, § 19 ; 1 Voet, ad Tand. Lib. 18, tit. 1, 9, p. 7Ct>. , 

21 * 
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by DOT law, (as we have seen,) it is immaterial, vrhet^er the por- 
^ehaso* or sale be by a single trustee, or agent, acting alone, br 
by him acting in connection with other joint trustees or agents ; 
for in each case, the purchase or sale will be invalid.^ But ao( 
cording to the Pandects, although a tutor cannot, at the same 
time, be both buyer and seller; yet, if he has a co-tutor, who 
has also authority to buy or sell, he may become the buyer or 
seller, unless there is some fraud. Item, ipse Tutor et enipforis 
et venditoris officio fungi non potest. Sed enim, si conty^em 
haheat, cujus nuctoritas svfficif, procul dubio emere potest. otecZ si 
mold fide empfio infercesserit, nidlius erit momenti? The Roman 
law seems to have proceeded upon the notion, that the vigilance 
of the co-tutor, or co-agent, would suflicicntly protect the inter- 
ests of the pupil, or principal ; when^as, our law has proceeded 
upon the wiser policy of deeming both equally guardians of his 
interests. 

.§ 214. The doctrine whi(*h we have been considering, is eapa^ 
ble of a great \aijety of applications. But in all the ca^-es, it is 
founded upon the ‘^atne bcaielicial and enlightened policy, the 
protection of the principal, and the advancement of his interests. 
Thus, for example,*if an agent, authori/(‘d to buy, should buy of 
him&elf, and the bargain is advantageous to the principal, (as 
has been alieady hinted,) the latter has his election to ratify it, 
or not; if disadvantageous, lie may afFirni it, or repudiate it, at 
his pleasure.^ On th(" other hand, if the agent makes any profits 
in the care of his agency by any conc(*al(Hl management, either 
in buying, or selling, or in other transactions on account of his 
principal, the profits will belong exclusively to the latter.^ 

§ 215. Besides the duties and obligations, thus arising from 
the general ndatioiis of principal and agent, there are others, 
again, which may arise from an express contract, or from an, 
implied contract. Tlie former requires no explanation ; the lat- 
ter, ordinarily, arises from the usages of particular trades, or 

1 Ante, §§ 210, 211 , 1 Liverm. on Agency, ch 8, § 6, pp. 420, 427, (edit 
1818.) 

« Dig. Lib 20, tit 8, 1 5, § 2. 

3 Ante, 192, 207, 210. 

4 ?aloy on Agenr , by Lloyd, 37, 38 ; East India Co. v. Henchman, 1 Vcs. Jr. 
289 ; Mawey v. Davif, 2 Ves. Jr. 317 ; Prevost v, Gratz, 1 Peters, Cir, R. 864 ; 
Ante, §§ aiO, 211. 
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the habits .and special dealings between the particular parties. 
The most important, in a practical view, to be here taken jiotice 
of, is the contract of guaranty by a factor, arising from the 
receipt of what is commonly called a del credere commission, 
(the nature whereof has Hhcn already stated,^) by which he, in 
effect, becomes liable, in the case of a sale of goods, to pay to 
his principal the amount of the purchase-money, il the buyer 
fails to pay it, when it becomes due. It lias been sometimes 
suggested, that Jhis contract makes the factor the prirnaiy debtor 
to his principal, on the sale. But this doctnm* is unmaintain- 
able, both upon principle and authoritj.- The^true engagement 
of the factor, in such cases, is iiUTcly to \hiy the deln, if it is not 
punctually discharged by lht‘ biijer. In h'lral efl(*ct, he warrants 
or guaranties the debt ; and thu'- he stands more in the eliarac- 
ter of a surety for the debt, Aan as a debtor, llmee it is w-ell 
established, that hc^s not liable to jiay the debt, until there has 
been a default by the buyer.*^ [Still lii^' iimh^rtaking is not so far 
collateral, as to be required to be in writing uiuler the statute of 
frauds, as a promise to jiay tlie debt ot anotlier.*] The receipt 
of acceptances from the bujer, although transmitted to the prin- 
cipal, will not discharge the agent ; but, theie mu^t be an abso- 
lute payment in money ; or some other mode of ])a\ meiit, author- 
ized by the principal.’^ But, if the money is once ree(‘ived from 
the buyer, and the dealings between the jiartics require the agent 
to remit » > his principal, he does not become a guarantor of the 


t Ante, g§ 33, 112; Po-.t, §^231, 3JS, i on Aj^enoy, 40 s, (edit. 

IRl^S); Pdley on Agency, l>\ Llo}il. 41 , Smith ea Mere. Law, a 2, (2d edit) ; 
Id. ch. £», § 2, p. 98, (3d edit. Leveruk i\ Mtlg^ 1 Cowen, IL Ota; 

3 Chitty on Cum. and Manuf. 220, 221. 

2 AiiA, §.33; 2 KeriJ^Coium. Led. IL pp C'2L C25, ( 1th edit.) , Thonipnan 
t?. Perkins, 3 Mason, IL 232 : Gall v. Comber, 7 'raunt R. oaS; Peele v. North- 
cote, 7 Taunt. R. 478; Morris i?. Cleasbv, 4 M. \ helw. 50(), 571 ; Paley ou 
Ageney, by Lloyd, 4J, note (d) ; Id. Ill, nole ; Le\orick r. Meig", I Cu^en, 
K 645. 

9 Morris v, Cleasby, 4 M. & Selw. 574. 

^ Couturier v, llastie, 16 Eng. Law & Eq^Bi5G2 ; 8 E\eh. 40; Swan e. Nes- 
mith, 7 Piek. 220; WoWf v, Koppell, 5 llin, 458; 2 Demo, 308; Bradley v. 
Richardson, *23 Venn. 720. 

* Ante, § 98; Post, § 41S; McKenzie r. Scott, G Bro. Pari. Cas. 280, (Tom- 
lin’s edit.) ; Paley on Agency, by Lloyd, 41, 42; Muller t>. Bohleus, 2 Wash. 
Cir. R. 378. 
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payment of such remittance ; but he is deemed an ordinary fac- 
tor, liable only for due diligence in purchasing the remittance.^ 

§ 216. Hitherto we have been chiefly considering the duties 
and obligations of agents to their principals. There arej^hW- 
ever, certain duties .and obligations, • which they may incur in 
their dealings with third persons, for the breach of which they 
become personally responsible to the latter. But these will be 
more piopcrly and conveniently discussed in some of the suc- 
ceeding chapters, as tliey are of a more limitecj^ extent, and fall 
naturally within the topics embraced therein.^ 

§ 217. The duty of thus guarding the interests of the prin- 
cipal is not confined to cases where the agent may sacrifice his 
interests by attempts to further his own ; but the same protective 
policy extends to cases where the interests of strangers are 
sought to be asserted by the a^nt, adversely to those of the 
principal. Therefore it is, that an agent not, ordinarily, per- 
mitted to set up 1 he adver&e title of a third person, to defeat the 
rights of his principal, against his own manifest obligations to 
him ; or to dispute the title of his principal.® If, therefore, he 
has received goods from his principal, and has agreed to hold 
them, subject to his order, or to sell them for him, and to account 
for the proceeds, he will not be allowed to set up the adverse title 
of a third person to the same goods, to defeat his obligations.^ 
And if he should agree by a receipt to hold them for such third 
person, such conduct would amount to a conversion of the prop- 
erty of his principal, for which an action would lie.® An excep- 


1 Lcvcnck u. Meigs, 1 Cowen, R. 645 But see McKeuzie v, S(ott, 6 IJio. 

Pail. Ccis. bj Tomlms, 2S6 ; 1 Li\crm. on Agency, 40S-411, (edit 181b) , Lucas 
V. Groning, 7 Taunt. 164 , Palcy on Agency, by Llojd, 41, 42, and note , Smith 
on Merc Law, 52, (2d edit.) ; Id cli 5, § 2, p. 98, (3d dfit. 1843.) • 

2 Post, (h 10, 200-301 , ch 12, § 308-322. 

2 Kieran v. Saudars, 6 Adol & Lllis, 515 , Nicholson v. Knowles, 5 Madd R. 47 ; 
Collinb v. Tilloii, 26 Conn. 308. 

4 Holl V GrifJin, 10 Bing. R. 246 , Harman v. Anderson, 2 Cam]). 24S ; 
Steward v. Duncan, 2 Camp R. 344 ; Dixon v Ilomond, 2 Barn. & Aid. 310; 
€k>shn 17. Birnic, 7 Bing R 339 ;«^hite v. Bartlett, 9 Bing. R 378, Roberts 17 , 
Ogilby, 9 Price, R 209 , Hardman u. Wilcock, 9 Bing# R. 382, note ; Kieran v. 
Sandars, 6 Adolph.^ Ellis, 515 ; Hawes v, Watson, 2 B. & Cressw. 540 , Paley 
on Agency, by Llojd, SO, 81 ; Id. 63 ; Story on Bailments, § 110 ; Smith's Com- 
•pendiumDfMerc. Law, rh. 5, § 2, p. 94, (3d edit. 1843). 

5 Hol bw wi i j. V, Wight, 24 Wend. R. 169. See Witman t;. Felton, 28 Missouri, 
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tion, however, is allowed, where the principal has obtained the 
goods fraudulently, or tortioiisly, from such third person.^ The 
same principle is upheld, as w’ell in eejuity, as at law ; and there- 
fore* if an agent receives money for his principal, he is bound to 
pay it oVer to him, and he cannot be converted in*lo a trustee for 
a third person, by a rifcrc notice of his claim.'^ 

§ 217 a. It is upon a somewhat analogous principle, connected 
with the want of privity, that an age^nt employed by a trustee 
is accountable only to him, and not \o the cestui que trust ; 
and a sub-agent ordinarily is aecountuhle only to the superior 
agent, who has emj)loyed him, and not, generally, to the prin- 
cipal.^ But where, usage of trad<', or othc'rwi^e, a sub- 

agent is employed, with the express or implied consent of 
principal, there the original agent will not be ^espon^^il)le for the 
conduct of the sub-agent; but the appropriate* remedy of the 
principal for the misconduct or negligence of the sub-agent is 
directly against the latter,"* since a pri\ ity will, under such cir- 


1 llardnit'iu r. Wil<'otk, 9 11. iu)to . T.nlor v. Pluiiicr, 3 M. & Solw, 

662. Wo arc oarornll} to di-'tiujlPiish tlio^o wlu'iv tlu ^\iil c hrouiflit by' 

the principal, from those, \\ Ik* u* the* ‘>1. it i'. biouilil bs .v thud pci -on. < [aiming 
the piopcrt} against the agent. The iiu[ht-^ <»!' the latter to niaintiin tlie -nit are 
not afTecttid by an}thing tliat lias passed between the piinupal and aiitiit. If 
such thiid porbon ha.s a good title to the ijooil-, he nn> rL< 4 »Mi lln*in, iiotwi^- 
staiiding th** bailment. See Oglo r. Atkin-oii, a Tuiiit. U. 7*61) . A\ lUoii r. 
Anderton, l Barn. & Adolph. 4.''»0 ; Slor\ on Ihilliu lo2, to.h There is a 
dictum in Ogle v. Atkinson, b) Lord Chief e (Jll)l)^, whiih (ontiaduts the 
tc.xt, in which he refers to a point made, that the detendants (the agents) eannot 
refuse to deli \er up the goods to the jdaintifr, (the piineipal.) lioin whom they 
received them; and he then say^ “ But, il the ])ropeit) is in other--, I think that 
they may het up this deleme.” This diituin has been dnee treated a^ untenable. 
Seg Gosltn v Birule, 7 Bing. R. 331) ; rah*} on Agency, by Llo\d, .''O, M, and 
note ; Id. 53. 

2 Nicholson r. Knowles, 5 Madd. R. 47 ; Story on Bailm. §§ 102, 103 ; 2 Story, 
Eq. Jurisp. § 31 7. 

8M}ler r. Fitzpatrick, 6 Madd. U. 360; Ante, 2ol. 

^ Cartwright u. llatcly, 1 Vcb. Jr. 292 ; Pinto v, Santos, 6 Taunt. 11. 447 ; 
Stephens V, Badeock, 3 Bam. & Adolph. 354 ; Ante, § 13-15 note ; Titkel v. 
Short, 2 Ves. 239 ; Ex parte Sutton, 2 Cox, 81 ; Sole) r. llcithbone, *2 M. ik j:>elw. 
298.; Coekrnn u, Irlam, 2 M. & Selw. 301, 303, note j M) ler ». Fitzp itriek, 6 MadcL 
R. 360 ; Ante, § 201 ; Post, §§ 321, 322. 

^ Paley on Agency, by Lloyd, 16, 17; Gosweil r. Dunklc}, 1 Str. R. 680. 
See Branby v, Cox well, 2 Bos, & Pull. 438 ; Cockran e. Irla.q^^ M. & Selw 
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cumstances, exist between them. In many cases of this sort, 
however, the agent may by his own conduct render himself 
responsible to his principal for the acts of the sub-agent, and 
for money received by him on account of his principal ; ^ as, 
for example, he has participated or cooperated with the sub- 
agent in his improper acts, or miscondifct, or deviation from 
duty. 


c 

CHAPTER VIIIj# 

^ LIABILITIES OF AGENT& TO THEIR PRINCIPALS. 

• 

§ 217 6 . Having thus considered the nature and extent of the 
duties and obligations of agents, we are, in the next place, led to 
the consideration of the correlative topic ^ of the liabilities of 
agemj|. These are naturally divisible into two general h(*ads: 
(1.) Their liabilities to their principal^ ; and (2.) Their liabilities 
to third persons. 

§ 217 c. And first, their liabilities to their principals. From 
what has been already said it is sufficiently clear, that wherever 
^ agent violates his dutieo or obligations to his principal, 
whether it be by exceeding his authority or by positive miscon- 
duct, or by mqfc negligence or omission in the proper functions 


301, note, 303 ; Merrick v. Barnard, 1 Wash. Cir. R. 479 ; Ante, §§ 11, 15, 201 ; 
Fobtor V. Pieston, 8 Cowon,* R. 198. In Cockran v. Irlam, (3 M. & Stlw 303, 
note,) Lord Elleiihorougli said : “ A piiiicipal employs a broker fioin the opinion 
he entertains of his personal skill and integrity ; and a broker lias no right, 
without notice, to turn his principal over to another, of whom he knows iiotliing. 
It appears to me, thereiore, that there is no privily, either expresscfl or iin]>licd, 
between Campbell and Orr, and Hutchinson. There certaiiil} was not apy 
express privity ; neither can any be implied, unless the ease had found, that the 
usage of trade was such as to authorize one broker to put the goods of Iris cm- 
^ plpyer into the hands of a sub-broker to sell, and to divide the commission with 
him. «lt is said, liowevci, that Campbell and Orr drew bills on their broker for 
these goods, and thaft afterwards they received value for them; but the case fails 
in establishing that point.” Sec also Post, §§ 308, 313, 322, 453 a, 453 5, 453 c, 
454 a. 

t Tahir n^^rrott, 2 Gallis. R. 565 ; Ante, § 201 ; Post, §§ 231 a, 313, 322. 
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of his agency, or in any other mdniier, and any loss or damage 
thereby falls on hib prit^pal, he is responsible therefor, and 
bound* 1 o make a. full incKinnity^ In such cases, it is wholly 
immaterial whether the loss or damage be direct to the property 
of the principal, or whctlur it aiis« from the compensation or 
reparation, Inch hi his lx t n obliged to make to third persons 
in discharge of his liability to them, Joi tin acts or oiiosHions of 
his agent ^ The loss or dam ig( mid not be dinctly or im- 
mediately caused bj till act which is dom , oi is omittid to be 
done. It will be sulfiiiuit if it bi fuily ittributable to it, as a 
natuial result, oi a just tonsi que nii JJut it will nor be suffi- 
cient if it be men Ij i n moti const qm me or an accidt iit li mis- 
chief; for 111 such i c isi, i-n 111 m 111) o 'ui-, the nii\im applies, 
*Ci/?/va ptoima^ fwn n mota pntatiu ^ It must be a ri \l lo^s, or 
actual clamagi, ami not imiilv \ piobibli of pos^ibb one.^ 
When till biiaehol dutj isih u it will in thi ihsUKc ol all 


> Pall \ on Ajjino l)\ I lo\ 1 " "1 71 iml n }ti (>) Mu/itti ? Willnni^, 
iBdin \ 41a 1 liMiui on i li ^ 1 }» (c 111 IslS) 

Dodjifi t FiU-tton 12 1‘itlv 12s Si\ i llii khiil 2) l*i k 1( Vtinne\- 
Gciujilt Coi potation ul 1 ti i '^it i * bt i\ in H I o \\ ii^on i shot t, o Hart, 
11 a (i Sti (oanl t I mil w solmSiiu It 1 

2 Pil(\ tn l>> 1 1 m 1 7 11 2M 01 Vntt 2o0 2U Viiott 

I Blown ( Inrt K o t luinti 1 Kiwlt B 221 \\ >)lwinl v 

SuMlini 1 >hio (St niton) Ut p >i»l 1 1 otini on Vjjui \ 10 (< lit IslS), 

Potimi on b} Ivans, note In J oium ina the Cj^vil C oiU U'jtiKis 

the liabiliti of piinci^ds toi tin iltliinpumi iiiJ nt:> ol thin i,^inN in the 
functions m nlmli (inphoi 1 thin I m vshcii tin pinuipU mi^jhl 

’have piivinti ' ihi nl, wlmli i in'.! ' tiu ilinn^i mil li not dom it Code 
Civil of Louibian i, ait 22)0 btia^cbiid^i i iuiiui 8 Mdl Louis Ucp 537 
This lb ditli lint, howcMT, liom thi uvil 1 in, which ciiatis a giiitrd liibiht} 
for all the dihnqutntits an f ailsot agents, in inatti I'lr within thtii aulhoiit} 
Pothut on Obli^ b\ L\ans, inti, 1 il 

3 Cdflrc) V Ddiln, 6 \is 130, Pdi} on A^itnc}, bv Llo)(l, 9, 10, 16, 17, 
Jtffrey 1 Bi^rtlow, 1 M\ md K »iS 

4 Stoi} on Badin 524, bmilh i Condn 1 Ilowud, bup Ct R 2S, 

SC 17 Piters, R 20, Anars i Wihoik'i, s R 1,2 Smiths Loading 
Cases, 300, aud note, (2d edit), 1 bimth's Leading Cases, 132, note, (2d 
edit) 

3 Pale^ on Agenc}, b) Llo>d 7, 8, 0, 10, 71, 75, Ante, ^ 200, and note, 
Post ^ 217, 221, A\cbsler i Di Pabtet, 7 I Rip 167, Bill Cunningham, 
3 Pettis, R 69, 85 befe Ilarvc) v luiiiox, 4 Rawle, R 223, a\iiott « Biown, 
^ 6 Wharton, li 9. 
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evidence of other damage, be presumed that the party ‘hal" sus- 
jtained a iiomioal damage.^ ^ 

§ 218. We may illustrate these remarks by some of thi cases 
already cited in the foregoing pages. And first, in relation to 
the point that the loss or daina^ need not be directly or imme- 
diately caused by the act oi^omission of the agent. Thus^gif an 
agent should knowingly dei)o.sit goods in an improper place, and 
a fire should accidentally take place, by which they are destroyed, 
he will be responsible for the loss for, although the loss is not 
the immediate and direct consequence of the negligence, but of 
the fire ; jet it may be truly said, that it would not have occurred, 
except from such negligence. The negligence, then, was the 
occasion, although n6t strictly the cause of the loss ; and tlife loss 
may be fairly attributed to it.' So, if an agent should so neglf- 
gently execute* hi^ duty in jirocnring a policy of insurance, as 
that the risk (as, for example, a p(‘rd of the seas, by which a loss 
was caused) should not be included in it; the principal might, 
nevertheless, recover the amount of the loss against the agent, 
although tne lo^ss was directly caused by the peril of the seas.^ 
So, if an agent, who is bound to procure insurance for his prin- 
cipal, neglects to procure an\, and a loss occurs to his principal 
from a peril, ordinarily insured against, the agent will be bound 
to pay the principal the full amount of the loss occasioned by his 
So, if an agent to procure insurance should procure 
the policy to be underwiiften by insurers notoriously in bad credit, 
or insolvent, find a loss should occur therefrom, he would be 
bound to indemnify his (‘iiiplojcr against tft loss.** So, if an 
agent should improperly deposit the money of his principal in his 


1 Maizeth o, WilliaqpB, 1 Ikun & Adulpli. 415. * 

2 AiiU*, 200, and noli*, Palej on Aj^oncy, In Llojil, 9, 10, 16, 17. 

3 rah*} on Agent}, by Llo}d, 9, 10, 16, 17 , Aple, § 200. 

4 Mdllough V. Barber, 4 Caiiip.*R l.>0; Park v. Ilamiiiond, 4 Camp R 344; 
S. C. G Taunt R 496 , 1 Li\erm on Agent}, th 8, ^ 1, p. 311-354 (»*dit. ISIS); 
Paley on 4genc}, hy Llo}d, 18-21, 1 Plidlips on Insur. ch. 22, p. 619-524 j 
Marsh, on liiMir. B. 1, tli. 8 § 2, p. 297-301 ; Ante, § 191. 

5 Paley on Agent*} , by Llo}d, 18-20 , Wallai e v Telfair, 2 T. Rep. 188, note ; 
Smith t;. Lascelles,*^. T. Rep. 187 , Delaney u. Stoddart, 1 T. Rep 24 ; Morris v, 
Summerl, 2 Wash. C'ji R. 203; Dc Tablet v. Ciousillat, 2 Wabh. Cir. R. 132, 
W6; Ante, §§ 190, Jtn, 200. 

« 2 Valin, Comm. Lib. 3, tit. 6, art. 3, p. 33; Ante, §§ 187, 191. 
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owiAiamc ill tlie haiidh of a banker, who ehoukl afterwardb be- 
come insolvent, the los^ luu^t be ultiinatidy borne by Ihe agent.^ 
So, if a carrier-niabter ol a ship should unnecessarily deviate from 
the proper cour.sc of Ihe voyage, and the goods shipjicd should 
afterwards be injured by a Ituiijiest, or .should be lost by capture, 
or otiher peril,* the shipp(*r would be entitled to a full indemnity 
from the the blii})inaht(‘r and ship-owner.^ 

§ 319. In all these ca.-^es, altliough the ini>conduct or n*‘gligence 
of thti agent is not the dir<*ct and iinine^diale eaiw* of the loss; 
yct’it is held to be suilieiently pro\irnat<*, to entitle the principal 
to recover for the loss or damage; lor, c)th<*rui^e, the principal 
Would ordinarily be without reiuecU for -‘lu-h lo'^'^ or damage; 
since the ‘^aiiie objtM'non would ap])lv m alnio-t all ea'^('> of this 
sort. It is true, that, in man\ e.i‘-eN of thi'^ >f)rt, it may be -^aid 
that it is not eertain that the lo^s or damaL^t* nuglit not have 
occurred, if there had been no such mi^eonduet or lu gligenee : 
but this fiirnish(“- no ohp'etioii to the re(o^er\. d'lius, if an 
agent has impropi rlv M)Id good'- on a credit, lo a per'^on not 
in good credit, it may l)e '-aid, that he* miirht have sold the geaid*- 
to another pe*rson, aj>parently m good eredit, wdio might have 
failed before the expiration of tin* eredit.' So, in the aho\e ease 
of a los> ])y te‘mpest, or e.iptun*, or othe*r p*Til after ii dt*Mation, 
it may be said, tlnd the like los^ miglit lm\e oeeiirred, if the 
vtj^sel had contrnue*(l on the vewage. l?ut the* law' di-regards 
such siib.adies and nice'tie-, as to cause- and po-sibilities, and it 
acts upon tiu* intelligi])lt' ground, that, wiiere thertf ha- bi'en mis- 
couduei or iu*gbgAi(*e m the agenit, all losse*s and damages oeeur- 
ing aficiwa ds, to winch the property w^ould not have lieen 
exposed, but for such misconduct or iu*gligencc, are fairij attrib- 
utable to it, as a suilieiently proximate cmise, although not 
nece.ssarily the immediate or nearest cause of the loss or dam- 
age. 'riie doctrine, too, may be vindieated upon the broader 
ground of public policy, that no wrongdoer ought to be allowed 
to apportion or qualify his owui wrong; and that, as a lo.ss has 

t Ca(ri*ey r. Darby, 6 Vos ; Paloy on Ajjonry, hy Lloyd, 46, 47; Wren 
u. Kirton, 11 Vos. 38‘2 ; Anto, 200, 20S. 

* Davis r (ranrtt, C Bing. K. 716; Parker r. James, 4 Cam >. K. 11- » 

V. Hall, 1 Wils. 11. 281 ; Max r. Kohorts,^2 East, R. 89; Storv on Bailments, 
§§ 41S, 509. 

3 See* ante, § 202. 
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actually happened, whilst his wrongful act was in operatiol^and 
force, which is fairly attributable to his wrongful act, he ought 
not to be permitted to set up, as a defence, that there was a 
more immediate cause of the loss, acting upon the subject-matter 
at the same time, or a bare pos^ility of loss, if his wrongful Ifet 
had not been doue.^ ^ • • 

^ 220. In the next place, as to the point of the loss or dam- 
age being merely a remote consequence, or accidental mischief, 
from the negligence or omission of the agent. Thus, if an 
agent, who is bound to render an account, and to pay over 
moneys to his principal, at a particular time, should omit so to 
do, whereby the principal should be unable to pay his di'bts, or 
to fulfil his other contracts, and should stop payment and *Ail*in 
business, or be injured in his general credit thereby, the agent 
would not be liable for such injury ; for it is but a remote or 
accidental consequcitcc of the negligence.^ So, if an agent hav- 
ing funds in his hands, should improperly neglect to ship goods 
by a particular ship, according to the orders of hi^ principal ; 
and the ship should duly arrive ; and, if the goods had been on 
board, the principal might, by future re-shipments and specula- 
tions, have made great profits thereon; the agent will not be 
bound to pay for the loss of such possible profits ; for it is a 
mere contingent damage, or an accidental mischief.^ So, if an 
agent, bound to make a shipment to his priiicijial from a foremn 
port, not being limited to any particular sliip, should wholly 
neglect so to do ; and it should appear, that, if the shipment had 
been made, and had safely arrived in due season, the principal 
would have made great profits ; the agent would not be liable 
for such loss of profits; for, as it could not, undiT such circum- 
stances, be absolutely ascertained, whether the shipment would 
have arrived at the port, or in what ship, or at what particular 
time, the loss or damage would be merely contingent and pos- 
sible.^ The same reasoning would apply to a case, when*, by 


1 Davis i. Garrett, 6 Bing. R. 716 Caffrey v. Darbj, 6 Ves. 496. 

2 Short V. Skipwith 1 Brock. Cir. R. 103, 104. See Arrott v. Brown, 6 Whar- 
ton, R. 9. 

3 Bell V, Cunningham, 3 Peters, R. 69, 84, 85 ; S. C. 5 Masop, R. 161 ; Ante, 
§217; Post, §221. 

4 See The Amiable Nancy, S Wheat R. 560, 561 ; Ante, § 21 7 ; Post, § 221 ; 
Smith V. Condry, 1 Howard, Sup. Ct R. 28 ; S. C. 17 Peters, R. 20. 
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the jleglect of an agent to remit money, the principal has been 
prevented fronjL engaging in a profitable speculation in some 
other business by his want of funds. 

§ 221. Ill all cases of this sort, the law contenta itself with 
rules, as to damages, derived^^rom sources, ha^^ing more cer- 
tainty and universality of application ; and founded upon the 
ordinary results of human tran&afctions. Thus, if an agent im- 
properly withholds the money of his principal, he i& made liable 
for the ordinary interest of the country, ln*re it ought to be 
paid, and the incidental expense of reiiiittintr it, if it ought to be 
remitted.' So, if the goods of the principal are negligently lost, 
or tortiously disposed of, by the agent, he i-i made liable for the 
actoAil value of the goods at the time of the loss or the conver- 
sion.^ So in the case above supposed, of a non-shipment of 
goods by an agent, tVherc the ship, by which they were ordered 
to be sent, has safely arrived, the^ prineipal would be entitled to 
recover the actual value of the gooih at the port of arrival; for, 
as tliQ ship has safidy arrived, that is the actual io'^s sustained 
by the principal, by the non-shipment, although that value may 
be greatly enhanecd by the state of the market, beyond what 
the prime cost would have been at the port, where the shipment 
ought to have been luiule.** So, if an aginit i*^ directed to invest 
the funds of liih principal in a particular stock, and he neglects 
so to do, and the stock thereupon ri>e*», the principal is entitled 
to rccovc. the enhaneed value, as if the stock had been pur- 
chased.* But possi])le or probable future profits, or contingent 
atfd speculative gains, would constitute no ju^t ingredients in 
the cstinialc if such loss or daiiiage from the uncertainty of their 
nature, the llucluatmg and changeable elenient& on which they 
depend, and their utter inadequacy and unfitness, as a rule, in 
a great variety of cases, where a wrong has been done to the 
principal.^ 

I Short V. Sklpwitb, 1 Brock. Cir, U. 103, 104, 

9 The Amiable Nanc), 3 Wlarat. R. 5<U>, 561 ; Tope r. Barrett, 1 Mason, R. 
117; Woodward w. Suydam, 11 Ohio (Stanton) U. 3b3. 

3 Cunningham v. Bell, 3 Peter**, R. 84, 85 ; Ante, § 220. 

4 Short V. Skipwith, 1 Brock. Cir, R. 103. 

Bell V. ('unninghatn, 3 Peters, R. 69, 84, 85; S. C. 6 Mason, R. Id i 
Amiable Nancy, 3 Wheat R 660, 561 ; Tide-water Canal Co. r. Arc he, 9 Oill 
& John. K. 479, 635; Smith v. Condry, 1 Howard, Sup. Ct R. 28; b. t. 
17 Peters, K 20 ; Ante, § 220. 
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§ 222, In the place, there must be a real loss, or actual 
damage, and not merely a probable or a possil:^ one. Th^ftre- 
fore, if an agent is ordered to procure a policy of insurance for 
his principal, and neglects to do it; and yet the policy, if pro- 
cured, would not have entitled the principal, in the events which 
happened, to recover the loss or damage, the agent may avail 
himself of that, as a complete matter of defence.^ Thus, if 
the ship to be insured, has deviated from the voyage ; or the 
voyagt', or the insurance, is illegal ; or the principal had no in- 
sura])le interest ; or the voyage, as des(Jribed in the order, would 
not have covered the risk ; in all such cases, the agent, ali hough 
he has not fulfilled his orders, will not be responsible ; for the 
prineipat cannol have sustained any real loss or actual injury by 
the neglect.2 And, in sneh cas<‘s,it will make no differenee, that, 
if the insurance had been made, the iindd-writers might •prob- 
ably have paid the loss or damage without objection ; for the 
right to recover is still an essential ingredient in the case against 
the agent.® So, if the principal would have sustained a loss or 
damage, if his orders^had been complied with, that would be an 
answer to a suit for the breach of them ; for tlicrc must not only 
be a wrong done, but a damage resulting therefrom.** However, 
as has been already stated, it will he jm^'^umt'd, unless the con- 
trary clearly appears, that the priiicij)al, by the breach of his 
orders, has &u^tained‘ some damages, and, if none other are 
established in evidence, he will be entith^d to nominal dam- 
ages.® 

§ 223. It will b(* no excuse for an agent wlio has ri^ndenfed 
himself responsible by his negligeuee, or his deviation from 

1 Tdley on AgoiK}, by Llo>(l, 1^1-21, 74, 7.5, ISf.ush.ill on Insur. B 8, 

§ 2, p 2‘i7-,l05 , 1 Phillips on Insur. ch. 22, p. 510- 02 1 ; 2 Phillips on IiiMir. ch. 
22, p 363 ; TVt, 2.35, 238 

2 Post, §4^ 235, 238 , Pale^ on Agency, by 10-21, 75, 76 ; Marshall on 

Insur. B. 1, ch, 8, 45 2, ]» 300; Delaney u. Stoddart, 1 T. Rep. 22; AVebster v. 
De Tastet, 7 T. Rep. 157; 1 Liverm. on Agency, ch. 8, § 3, p 386-390, (edit. 
1818) 

8 Webster v De Taitet, 7 T. Rep. 157 ; Formin v. Ostvell, 3 Cainji K. 859; 
Paley on Agency, b\ IJoyd, 74-76. Sec De Tastet Crousillar, 2 Wash Cir. 
R. 332 ; 1 Liverm. on Agency, ch. 8, § 3, pp.^86, 388, (edit. 1818.) 

4 Post, § 236. 

* 8 Ante, § 217 ; Marzetti u, Williams, 1 Barn. & ‘Adolph. 415. 



LIABILITIES TO PMNOIPALS. 


267 


ca. vni.] 

orders, that he has, in other transactions, conducted himself so 
w^, that his principal has derived greater advantages therein 
from his uncommon -care, skill, and diligence. For it is his duty 
in all cases, to manage the business of his princi[^l to the best 
advantage, and to his best ability. In this respect, as has been 
very properly said, the case if an agent do(‘s not diflir from that 
of a ‘partner under the Roman law, who was not permitted to 
set off the profits, which the partnership had derived from his 
superior skill, attention, and diligence in one instrince, against 
losses sustained by his rtegligence in other instance's^ Non ob 
earn rem min/us ad ptricnlum socii j)p)iimt, quod up^liii^(nlia ejus 
periisset^ quod in plerisquc ahis mdudria (jus sodtias auita fuis^ 
seL Et hoexx apjndlatioue Impt rator prouunruiril,^ 

§ 224. And not only will an action lie again&t an agent for 
losses and damages occasioned by anj \iolation or neglect of 
his duty ; but, in many cases, where it touches the property of 
the principal, the latter will be entitled to proceed m rc//i, and 
reassert his rights thereto ; a remedy, which iiia) sometimes be 
the only effectual means (as, for example, m case of the insol- 
vene3f of the agent) to secure to the principal an adequate re- 
dresb.3 When, therefore, tli(‘ property of the principal is intrusted 
to the agent for a special purpose, as for example, for sale or 
exchange, if a transfer is made by liim within the scope of the 
authority confided to him, a good title will be conveyed to the 
transferee But when the transfer made in a mode which is 
not within the scope of the authority eonfided to the agent, or 
with which the agent i& not appaienily clothed, or held out to 
the public k be clothed, no title to the property will be passed, 
and it may be rcelaiiiied by the owiier.^ We have already seen, 
that, in the case of a general agent, his acts are valid to bind 


1 1 Li verm, on Agcnc}, p 384, (edit. 1818). 

*Big. Lib. 17, tit 2, 1 2j , S. P. Dig Lib. l7, tit 2, 1. 26. 

3 Paley on Agcnc}, by Lloyd, 335, 337, 338, 340-442. The particular rem- 
edies, which are to be pursued, either in personam^ or i/i /<m, aio more proper 
for a treatise on pleading, than for one, like the present, which only to 
expound the geireral rights ami duties iueident to dgeuc) . See l*i\orin. on 
Agency, ch. 8, § 3, p. 375-386, (edit 1818); Falej on Agency, Llo\d, Pt 2. 
§ 1-4, p. 66-99. 

4 Paley on Agency, by Lloyd, 78, 79, 325, 340, 341 ; 3 Chittj ou Comm, and 
Manuf. 204 ; Boyson u. Coles, 6 M. & Seiw. 14. 
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the principal within the scope of the general authority, with 
which his agency apparently invests him, notwithstanding dny^ 
private secrt‘t instructions, which restrict or vary that authority.^ 
But, if the }!er&on, dealing with such an agent, has notice of 
such instructions or variations, he cannot acquire any title to the 
proptjrty, which is transferred in violation of them.^ 

§ 225. Similar considerations will apjdy to cases of genei;;BLl 
agency, where from the usage of trade, or otherwise, persons, 
dealing with the agent, have knowledge, that he is transcending 
the ordinary and accustomed modes of transacting the Jike busi- 
ness ; for they are presumed to understand the restrictions and 
limitations, thus imposed upon the general agency, and are 
bound by them.^ Thus, a person, dealing with a ]^ctor, or bro- 
ker, is bound to know, that, by law, a factor, or broker, although 
a general agent, is not clothed witlj^ authority to pledge, deposit, 
or transfer the property of liis principal for his own debts ; and, 
if he receives such a deposit, or pledge, the title is invalid, and, 
the«proj)erty may bo reclaimed by the principal.^ And in such 
a case, it is wholly immaterial, whether the pledgee knc‘W that 
the party, with wliom he was dealing, was a factor, or broker, or 
not. If he knew the fact, he was also bound to know the law 
applicable to it. If he did not know the fact, his own ignorance 
would not, ordinarily, enlarge his rights against the principal ; 
since the latter has not held him out to the public as having 
such an authority.® 

§ 226. The same principle applies, wJierc the act of the agent 
is not justified by the usage of trade. Thus, for example, by the 
usage of trade, a sale of goods mfiy, ordinarily, be made l>y a 


1 Auto, § 70-73, 126-133. 

8 Ibid. 

3 Pdley on Agency, by Lloyd, 340, 84L* 

^ Post, §§ 22^i, 389; Paloy on Agency, by Lloyd, 340-342; Id. 218, 219; 
1 LiTcrm. on Agency, 1 >9, 130-149, (edit. 1818); Ante, § 113; Boiiehout w. 
‘Goldsmid, 5 \ Cb 211, 213 ; 3 Chilt} on Comm, and Manuf. 201, 205 ; Van Ain- 
ringe v. P^ody, 1 Mason, 11. 440 * Bojson v. Coles, 6 M & Solw. 14. 

5 Paley on Agen«y, by Llojd, 213-21C, 218-220, 340, 311 ; Newson i . Thorn- 
ton,^ 17; Jdcksoii V Clarke, 1 Young & Jerv. 216 ; Glyn Baker, 18 
East, 501^; Barton o Williams, 5 Barn. & Aid. 395; S C. 3 Bing. R. 189; 
8 Chitty on Comm, and Manuf. 204, 205 ; 2 Kent, Comm. Lect. 41, pp. 625, 626, 
(4th edit.) 
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factor on credit ; but, by the like usage of trade, a sale of stock 
^ by a broker is always understood to be 9 sale for ready nioiiey.^ 
Etcnce, if a broker should soil stock on a credit, the sale would 
be invalid ; and the principal would be entitled to recover it 
back.^ 

§ 227. Cases, indeed, may arise, in wliich the principal may 
be bound; as,^ hv has clothed the agcait with all the rip[)arent 
muniments of an absolute title, and aiiihori/ed him 1 > di'^pose 
of the property, as sole owner, and the pledirci^ has notice of the 
agency.^ Thus, *ilthougJi a broker, (uiiplojed to purchase, ^as, 
ordinarily, no authority t# sell; still, if tin' princiiial ni\eNts him 
with the apparent legal own(*rship, lit* will be bound by a sale 
made by the broker.* [So, where a principal accepted bills of 
ejibhaiige, drawn on him by his agent, jiayable to the order of 
the agent, who agreed to luive them disetuinted for tin* benefit 
of the principal ; and the agent, as-,uiniug to be tlu* owner of the 
bills,- jiledged them to a buna fidt holder, to -'peure monej bor- 
rowed for his own use; il was held, th.it the pinn ipal, ha\iiig 
enabled the agi*nt to hold himself out owner, was bound by 
tin* pledgt*.^] 

§ 228. This latt(*r principle lie^ at tin* foundation of tin* well- 
establislied doctrine, that if an agent is intru*'tcd with the dis- 


‘ Anti*, (lO, lOS, no. 

oil Lloui, 212 213; Willsliiio r. Sini**, 1 Camp. Ik *258; 

§ ‘ 2 * 2*1 

3 l’al(*\ on Agt'iu*v, bv IJojd, *2lS-‘220, 3*25 ; IJov^on i Coles 0 51. k Selw. 

14 ; PoM, § 44 > This tlie \en «liHn ult\, .i’' to the dot trine of the 

nou-e\i>tento of a riglii lo plodue ])> a fa»t(»r As a no^v <picMion, there iui<;ht 
be great rea'^on lo ( ontend, that a tutor, being < lolhed 'v^ith the apparent p«,w- 
seshion and ownershiji, lias a right to pledge, as the exoieise t>f a minor right, 
than that of sellinir Rut the point has been too firnili established b\ adjudica- 
tion lo admit of further jiidiiial eontrovers\. See ante, 73, 11.3, 1*215 133; 
Post, § 419-421 ; and Paley on Agency, by Lloyd, 218-221, note (3) , 1 Liierni. 
on Agency, 149, (edit. 1818). 

4 l*alev on Agency, bj Lloyd, 218-220; Raring r. Corrie, 2 Ram. & Aid. 137, 
145 , 2 Kent, ^ Comm. Le<*t. 41, pp. 62fi, G27, (4th edit ) ; 3 Chit y on Comm, and 
Manuf. 202; Pickering r. Rusk, 15 Last, 38 ; Whitehead r. Tucket t, I.'' Last, 
400; Royson i». (\iles, G M. & Selw. 14; Martini r. Coles, I al. k Sebi. 140; 
Lausatt o. Mppincott, G Serg. k H. 386; Moore u. Clemcntson, 2 Camp. H 22; 
Story on Railments, § 324 326. 

6 Clement u. Leverelt, 12 New Hamp. 317. 
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posal'of negotiable securities or instruments, and he disposes . 
of them by sale, or ple4ge, or otherwise, contrary to the orders ^ 
of his principal, to a bond fide holder without notice, the prin- 
cipal cannot reclaim them ; for it is said, that the title of the' 
holder, in' cases of negotiable instruments, is derived from the 
instrument itself, and not from the title, which the party has, 
from whom he received them.^ But the betteiH^eason is, that 
the principal, in all such cases, holds out the agent, as having 
an unlimited authority to dispose of and use such instrumeilts, 
as l^e may please. And, indeed, negotiable instruments, when 
indorsed in blank, or payable to bearer^ are treated as a sort of 
currency, and pass in the market without inquiry as to the title 
of the holder ; ^ and the negotiability of all instruments would 
be greatly impaired, if not wholly destroyed, by a different dfc-^ 
trine.^ Of course, the .doctrine dom not apply to cases, where, 


* Pdley on Agency, by Llo}d, 90-95, 233-23b; 1 Liverm. w Agency, 304 
305, (edit. 1818) , Coddiiigton ?. I5ay, 5 Johns. Cb. R. 64 ; S. m 20 Johns. R. 
637. 

2 Miller v. Race, 1 Burr. 452 ; Grant r. Vaughan, 3 Buir. R. 1516; Peacock 
17 . Rhodes, Doug. R. 633 ; Bolton v. Puller, 1 Bos. & Pull. 539 ; Collins r. Mar- 
tin, 1 Bos. & Pull. 64S. 

3 Paley on Agency, by Llojd, 233, 234. Questions under this head most 

conuDonly arise, 'where negotiable instruments have come into the hands of 
bankers. The leading pnnciplcs on this subject have been collected by Mr. 
Llojd, in a note to Palcy on Agency, by Llo}d, p. 91, note, whw h, as of goneri^ 
practical utility, is heie transcribed. “ As the subject,” (says he,) “ here treated 
of, is one of groa^ importance to all persons engaged in trade, it m.iy bo well to 
state, concisely, what is conceived to be the present stale of the law affecting it. 
And (1.) A banker js to be considered as the agent of his customer. If piopcrly 
of the customer come into his hands, to be dealt with in a particular manner, ho 
is, as to that property, the factor of the customer, having the rights and liabili- 
ties belonging to that character. (2.) Bills not due, paid in by a customer to 
his banker, arc, in the absence of evidente to the contrary, ])resiimed to be 
placed with liim as an agent to procure the payment of them when due, and in 
such cases the projicrty remains in the customer. Giles v, Perkins, 9 Kast, 12. 
(8.) If they are indorsed by the customer, the legal property in them is changed. 
Lang t7. Smyth, 7 Bing. 284. (4.) And, if they are also discounted by die 

banker for the customer, they become the absolute property of the* banker, and 
of course pass to his assignees, as p%rt of his estate ; Garstairs v. Bates, 3 Qamp. 
301 f and the indorsement is primd facie e-vidence of discounting. Ex parte 
Twogood, 19 Yes. 229. (5.) The taking of the tianker’s acceptances, in ex-* 
change fi>r bilk paid in and indoned, is tantamount to a discounting, and, even 
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upon the face of the instrument, there is a restricted authority; 

or, where the holder has knowledge, or notice, of the validity of 

f • 


thoup;h^tlio banker’s accoptances be disbonored, the bills will, ne\ crtlielo'-s, pass 
to his assi£>nees. Iloriiblowor v. Proud, 2 Barn. 6s. Aid. fn.) But bills may 

be indorsed by the <‘\istomer, (and so the lejfal prop(*rt> be ehanjjed,) and may 
yet remain in the hands of the banker, elolhed with a trust for ihe eustomer ; 
in which (‘ase, as has been already wiid, tbe\ do not pa^s to llie as^ifjnees of the 
banker ujKm bis bankruptcy. And the difliciilt^ in mosi cases is, tf dcbTinine 
whether such a trust e\ists or not. (7.) Wien the l)il Is arc entered diort by 
the banker, that is to sa}, ^vheii thcy^aie enlcicd as bills not \ct a\ailal)le, and 
not earned to the nrcncial cash aerount, there is no d(uil)t that theA <lo not pass 
to the as-ifrnees, but must be piven iiji to the (uMonu i 1 Uom*, 1 *> I (S ) And 
even thoujih the banker lia\e entered lie m in hi** own Iwwiks 'is < vdi, and al- 
lowed his cu^tome^ creilit in aeionnt jienei.ill} npon lie in, tln^ will not, of 
itself, affect the customer, as the banker's bonks <Mn Im* no cMdeiet foi himself 
or bis jis<;ijTnoes. 1 Post*, 230. ('>.J Minh le^'S^ if the cnsloine] luxe exprevsly 

directed the banker to tr(*t p.iwnelit of them when dne, or lorbidden him to 
ne^TOtiato them; or^he eourM of flealinij betwito them rai*-e an mfiieiue of 
such direction or ])rohibition. 1 Bose, 2t.>. (H>.) H the . ustonier haxe ^i\en 

the banker a U||utcd aufbnritx to ncirotiatc them under cen.dn cii*cumstanocs, 
as in rediK tiomf the cash balance, wdun niitaxorablc, or the like : this will, of 
course, not cxti'nd to other, < iu umstani es, oi to moi« Mlb, thin are sutlieient 
for the purpose, and indeed will, of itself, iieiratixe an\ j^emral authorii} to dis- 
pose of them Ibid. (11.) But if a pi neral aulhoritx to negotiate llieiii had 
been either expressly piven, or is to be inferred from tba eourso of dealing 
known and as^Mited to by th<‘ customei, tlnui, it M-enis, the eu'.lomer is to be 
considered as haxinp abandoned all jiropcilx in the bills, which, eoiiseijueiitly, 
pass to the assipnecs. (12 ) AVIiat t iremiistanees ate sniheient to laise the infer- 
ence of siu'n a pciicral authority, is a question ol jjome iiicctx. Lord Kldon seems 
to haxe Iwsmi of opinion, that if the bilU were enti red as cash, with the kiiowl- 
edpe of the enstomer, and h** drew, or xxas entitled to draw, upon the banker, as 
ha>inp iliat cridit in c^h, he wonlil thereby be pn^cluded from recurnnp to tho 
bills speeifjcall} . . Kk parte Sarpeant, 1 Bose, la.t ; K\ parte Sollors, Ibid. 155; 
Ex parte PcJvse, Ibid 232 ; Kx parte, The Wakefield Bank, Ibid.' 243 ; K\ parte 
The LccmIs Bank, Ibid. 251 , and .see Irt \ es. 22i), 2.13; It) Ve.s. 25, S. C. How- 
ever', ill all these rases his lomship held the assipnees to \erv btiict jirrntf of Mich 
a course of dealiiip ; and, in Jo rbsenfe of sueli luoof, decided that tlu‘re was no 
such peiioral auth^ty. The opinion of Lord Kldon, as eoiiveyed in this (//c/mw, 
has been adopted and acted, upon by the present N'^ie-Chaiicclloij^iii a recent 
case of Ex parte Thompson, 1 Mont. 6c Mt Arthur, 312, wliic i was certainly a 
strong caise ; for there, in an account of four xears, there were but three entries 
of a<‘tiial cash paid, — the rest of the entries lieinp eiitirel) of bills, against which 
tho r^itters had been in the habit of drawing very extensively. On the other 
liaml, it is said ihtit it is immaterial whether such a general authority exists, 
either expressly or froiji tho course of dealing, if, at the time of tlie Iwnkruptcy. 
tlio bills, in fact, remained in s|)ocie in the hands -of the bankers, and the cash 
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the title ; ^ or where he has acquired his title by fraud.^ This 

balance were in favor of tho^customer. Arid, at all events, it is iifcisted the ci^ * 
cumstanee of tlie l U'^toiuer taking credit for the bills, and drawing, or considering 
himself entitled tr) draw against them, does not make them the bills of the banker; 
because, in the actual course of trade, such a privilege is a consequence of ]^ay- 
ing in bills Thu former part of this proposition is the opinion of Mr. Deacon, 
and is not without the support of good reasoning, although it must be considered 
as doubtful. Law and Practice of Bankruptcy, vol. 1, p. 432. The latter part 
is borne out by the case of Thompson v. Qilos, 2 Barn. & Cressw. 422 ; and Ex 
parte Armistcad, 2 G. & J. 371. (18.) Tlie right to reclaim*extends not only to 
the specific bills, or securities, but to the substitutes for, or proceeds of them, so 
long as they continue in the same hands and are specifically asccriainable. Vul- 
liamy u. Noble, 3 Mer. 593. (14.) But if the proceeds cannot be distinguished 
from the general stoek of the banker, the right of the general creditors prevails, 
and the customer must come in ratablj with the rest. And herein consists, prin- 
cipally, the evil of the indoising of the lulls b) the customer, as it gives the banker 
the opportunity of negotiating them (15.) Heither can the customer follow them 
into the hands of third partic«!, \i1jo have obtained them bo§S, Jitle, and for value, 
although negotiated by the banker against gooil faith. Ex parte Pease, 1 Rose,^ 
232 ; Collins v. Martin, 1 B. & P. G48 ; Ibid. 546. (16.) The l^^cr, like a fac- 
tor, has a general lien for a<hances made, and a right to b^pideiuiiified for 
liabilities contracted on account of his principal, and the claim of the customer 
will consequently be modified by the state of the account. Therefore, if the cash 
balance' is against the customer, or if the banker has advanced money specifically 
upon the bills remitted, or has accepted other bills for the aecommoilatlon of the 
customer, the assignees will ha\e a right to retain the bills, and even to put them 
in suit, until those sums are re]>aid, and those liabilities discharged ; that is to 
say, they will be entitled to a deduction of the amount in the first case, and to an 
indemnity in the second. Joui-daine v. Lefevre, 1 Esp. N. P. C. 66; Davis u. 
Bowshcr, 5 T. R. 488 ; Scott u. Franklin, 15 East, 428; Bosanquet u. Dudinan, 1 
Stark N. C. P. 1 ; Bolland v. Bygrave, R. & M. 271 ; Ex parte Warring. 2 G. & 
J. 403, and the cases before cited. (1 7.) It is a consequence of the right to an 
indemnit}, tbfh, although the holder of the banker’s a<‘ccptances in favor of the 
customer canndLdirectl) come in, and claim in his place as against the assigneof 
of the banker ; ;^t, if tlie customer also become bankrupt, while these aceepta^es 
are outstanding, as the holders must be satisfied ^fore the assignees of tliftus- 
tomers can be entitled to the bills, the Court of iMkruptey will oriler such an 
arrangement between the two estates, as to render tlie plai|||||of the bilMioiden 
indirectly available. Ev parte Waring, 2 Rose, k82; Ex ^rte Inghs, 19 V«s. 
346 ; Ex parte Parr, Buck, 191.” See also Clark v. Merchants* Bank, 1 Sand- 
ford, Superior Ct. (N. Y.) R. 498. , 

1 Paley on Ageqrv, by Llo>d, 236-238 ; Treutell v. Barandon, 8 Taunt. 100; 
Collins V. Martin, 1 B( s. & Pull. 648 ; Sigourne} v. Lloyd, 8 B. & Cruaam 623 ; 
Post, § 231. 

* Paley on Agency, by Lloyd, 288, 289; Solomons u. Bank of England, U 
East, R. 136, m; Goodman v. Harvey, 4 Adolph, k fellis, 870. What iriU 
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subject will hereafter occur in other connections ; and, therefore, 
may now be passed over without further comment.^ 

§ 229. M\d not only may the principal, in many cases, follow 
his own property into the hands of third persons, where it has 
been transferred or disposed of by an ag(mt, contrary to his in- 
structions, or duty, but tlie principle is still more extensive in its 
reach ; for, if it has been converted into, or invested in other 
property, and can J>e distinctly traced, the principal may follow 
It, wherever he can find it, and as far as it can be thus traced, 
subject, however, to the rights of a bond fide purchaser for a 
valuable consideration without notice, in all cases where the 
latter is entitled to protection.^ It will make no difference, in 
law, as, indeed, it doe.^ not in reason, what change of form, dif- 
ferent from the original, •the properly may have undergone, 
whether it b(* changed into |j(roini‘^tory notes or other securities, 
or info merchandise, or into stock, or into money.^ jH)r the pro- 
duct of the substitute for the original thing still follow’'^ the nature 
of the thing itselfr as long a» it ean be a^'ertaiiit'd to be such ; 
and the righfonly ceases, when the means of Jiseertainment fail; 
which is the case, whtm the subjei*t, being goods is turned into 

aDiount to notice, or fraud, is cas(‘^ a matter of jrivat nicct}. At one 

time, it wa^ thought that receiving a negotiiihle instruuuMit, under <-irciiiU'«tauees 
wbieli migle excite some suspieion, or amount to grovs negligenee in the holder, 
was suniciei.i to invalidate his title. But it is no^ Mettled, that the eoiuluet of 
the^iolder must amount to main ^/rdt and even grons negligenee will not avoid 
his title, (loodman r. Harvey, 4 Adolph, KHin, S70; Arbonin v Anderson, 
1 Adolph Ik Ellis, New 11. 41*8, oUt. In this la^t eaM*, Lord Denman said: 
“ Actiuff upon me case of Goodman v Harvey, whieh gi\e.s the law now provailng 
on this subject, wc must hold that the owner of a bill is entitled tc^reeover upon 
it, if ho has come by it lionestl^ ; that that faet is implied prim/^ucic b) iios-^cs- 
sioi^Mnd that, to meet the inferenee so raised, fraud, felony, or some.stieh matter, 
mul^e proved. Here is a possesMon not so aeeountod for ; ami I think the n^p- 
licatioii entitles the plaintiff ft r»*cover.” Story on Bills of Exchange, §§ IDS, 
194,415,416. 

1 Post, §§ 281,404-406, 419-421. 

* Ante, §§ 227, 228; Post, § 231 ; Taylor r. Pliimer, 3 M. & Selw. 562; I 
Liverm. on 'Agency, 27h-280; Ante, §§ 225, 226 ; Post, § 486-489. 

3 Ibid.; Scott i>. Surman, Willes, li. 400; 'Whitcomb v. Jacob, 1 Salk. 160; 
Ryall V. liollo, 1 Atk. 172; Lane v, Dighton, Ambler, 11. 409; Greene i\ Has- 
kell, 5 Rhode Island, 447 ; Thompson v. Perkins, 8 Mason, R. 282; llountuebie 

Gerard, 2 Wash. Cir.Tl. 212 ; Ched worth uk Edwards, 8 Vts. 49; Leneh v. 
I^nchi 10 Ves. 611 ; Ackson v. Clarke, 1 Younge & Jerv. 216. 
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money, which is mixed and confounded in a general mass of the- 
same description; or when .the subject, being money, has been 
converted into specific property of another kind, having before 
that time lost, as it were, its ear-mark and identity, and become 
incapable of being distinguished from the mass of the comtnbn 
moneys of the agent.^ But money in a bag, or otherwise kept 
apart from oilier money, or guineas, or other coin, marked or 
otherwise* specially designated, for the purpose of being distin- 
guished, is treated as so far ear-marked, as to fall within the rule 
already stated, while it remains in the hands of the agent, or of 
his genera] personal representatives.^ 

§ 230. The same doerine is still more fully acted upon in 
Courts of Equity ; for, if an agent or trustee has wrongfully in- 
vested the money or trust property of the principal, or ceMui que 
trusty in land, and it can be distinctly traced, ecjuity will follow 
it into the land, and hold the legal owner to be a trustee thereof 
for the b(*nefit of the parly, who§e money or trust property has 
been fo invested.'^ * 

1 Ibid , Conard v \tlantit* Insur Company, 1 Potors, Sup. Ct. R. 3SC. fit' 

the owiiiMs of propurry liaNe intiublcd it to an a;*entfor a spori d purpose, and tlie 
a"ent, in violation ol Ins dut}, has unlaw fullj tlfo same to l)o*sold, with 

direttions to roniit the proceeds to a private ^editor of hist own, and such cred- 
itor, upon bcin;:j informed by a letti r from the consii^nce of the consi'jimicnt of 
flic property and directions in refeivnc(‘ to the same, manifests his assent thereto 
by unequivocal act-^, and tlio property is sold bv the consignee, and bills of ex- 
change, pavable to the agents creditor or his order, are purchased with tho^ro- 
ceeds, and remitted in a letter addressed to him, in eompUanec with the directions, 
and the creditor, after receiving notice of the intended remittance, and after man- 
ifesting his assent tbeieto, and after the lemittance is actually made, bufbidbrt? it 
is received, teams for the fir'-t time of the manner in which the agent became 
possessed oi tht^roiiert^ , and of his wrongful acts in reference to it, the original 
owners of the property cannot maintain an action for money had and r^^ved 
against such ci editor, to recover the amount collected by him upon thc^u of 
exchange. Lc Breton v. Peirce, 2 Allen, H.] ^ 

2 Td}lor V. Plumer, 3 M. & Selw. 562, 576; Whitcomb v. Jacoli, 1 Salk. 
161; Scott V. Suiman, Willes, 11. 400; Paley on Agency, by Lloyd, 90-95; 

► Grodfrey v. Furzo, 3 P. Will. 185; 1 Liverm. on Agency, '278, 279, 287. The 
judgment of Lord ElleiiborougL, in Jajlor v, Plumer, 3 M. & Selw. 562, on this 
whole subject, is ypry master^, andKjontains a thorougli review of all the author- 
ities on the subject-m Jitter of the text. See also Jackson v. Clarke, 1 Younga & 
Jer?. 216. 

® Lane v. Bighton, Ambler, IL 409; Lench v. Lendh, 10 Ves. 517; Boy4 o. 
MtiLean, 1 John. Ch. li. 582. 
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§ 231. The foregoing cases turn upon the wrongful conduct of 
the agent in the discharge of his appropriate duties. But the' 
remedy of the principal, to recover back his Own property, is not 
confined to cases where tlierc has been some tortious conversion 
of it. On the contrary, if thefe has been no misconduct in tlie 
agent, the principal is entitled, in all cases, where he can trace 
bis property, whether it be in the hands of the agent, or of his 
representatives or assignees, or of third persons, to reclaim it, 
unless ^yhas been transferred bond fide to a purchaser without 
notice ; robject, however, to the lie# and other rights of the agent.' 
And, in such cases, it is wholly iininatcnal, whclher the property 
^be in its original state, or has been coiiveitt*d into money, or secu- 
rities, or negotiable instruinents, or other j)ropcrt), so only that it 
is distinguishable and separable fiom the other ]>ioptMty and 
asset-^ of the agent, and has an car-mark or othei appropriate 
identitj.'^ Upon this same ground, if an agent pulcha^e'^ prop- 
erty for his principal, and tal||^ a bill of sale in his own name, 
paying the money of his principal therefor, the latter maj compel 
the afint to transfer tin* property to him.'^ Thl^ i-* a \ery im- 
portant right, especially in eases of the bankruptcy, insoUency, 
or deajh of the agent. 

§ 231 a. Cases i|>iy also arise, where agents will be respon- 
sible to tindr principals for money of the Ijitter, reeei\<d by sub- 
agents, i It hough the money has never reached the hands of the 
agents. Thus, for exainplq, if an agent is emplovtul to collect 
and receive payment of bills of exchange, due to the principal, 
and the agent transmits them to hh own private agent to recover 
the money on the same bills, and dWers such sub-agent to place 
tlie amount, when received, to his (the agent’s) credit, payment 
to such Hub-agent is payment to the original awnt ; and the 
prwcipal will be entitled to recover the amount from the agent, 
al^ough the same ma||be lost by the failure and insolvency of 
the sub-agent ; for in sucli case, the loss properly falls on the 


* \ Liverm. on Agency, 275-277, (edit 1818) ; AnU*, §§ 227, 229. 

8 Xaylur w. Piuiiier, 8 M. S, Selw. 562; Veil r. MilelielU Adm’rs, 4 Wasli- 
Cir. R. 105; Tbouip^on v. IVikiuH, 3 Atason, U. 232, beott i\ Suiman, AVillef, 
Ik 400; Faley oii Agency, b} Llojd, 90-95; Jackson r. CUrkc, 1 Y. A Jerv. 
216; Ante, §$ 228, 229. 

^ Hall 0 , Sprigg, 7 Mill. Louiti. II. 245. 
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agent, and not on the principal.^ A fortiori^ this doctrine will 
apply, where the amount in the hands^of the sub-agent is drawn 
for by the agent, by a bill in favor of a third person, and the bill 
has been accepted by the sub-agent before his failure and insol* 
vencj.® 

§ 232. The remarks, which have been already made, as to the 
responbibility of agents to their principals, apply not only to 
cases of a sole agency, but also to those of a joint agency. 
Where joint agents are employed, who have a common interest, 
they are liable for the acts, foisconduct, and omissiom of each 
other, in violation of their duty. Thus, for example, joint fac- 
tors are liable for each other's doings and omissions ; and i^ 
will be no dibcharge of one. that the business has been, in fact^ 
wholly transacted by the other, with the knowledge of the prin- 
cipal ; for in such cases, tin* principal still trusts to the joint 
responsibility.^ And if the joint agents are to receive a joint 
commission, or to share in the ||fofits of their business, it will 
make no difference in their responsibility to the principal, that it 
is privately agreed b(‘i\\eeii themselves, that neither i^ll be 
liable for the acts or lo-sca* of the other, but each is to be liable 
only for his own.*^ ^ 

§ 233. The Roman law’' adopted a similai^octrine, as founded 
in a most persuasive* equity. Thu-^, in the Digest, the language 
of Sctevola is approved ; Duobus quis mandavit negotiomm ad- 
ministrati onem ; qu^situm^est^ an vnu^qiiisquc mandati judicio in 
solidvm teneatnr ? Responds ; vnnmquemque pro solido conveniri 
debere; dummodo el vfroque non amplius debito exigatur.^ 

§ 234.' The liabilities of agents, which we have been thus far 
considering, arc those which arise by the general principles of 
law^, indcpendimt of any special contracts made by the partic- 
ular parties. It is, of course, competent for the parties to vary, 
or restrict, or enhirgc, these general liabilities, by contract, ac- 


1 Taber v, Perrott, 2 (lallis. R. 565; Ante, § 201 ; Post, § 429. 

2 Ibid. 

3 Palcj" on Agency, by Llo\d, 52, 58 ; 1 Liverrn. on Agenc}-, cL 4, § 1, p, 

79- 84, (edit. 1818) , Wells v. Ross, 7 Taunt 403. 

4 Paley on Agency, hy Llo^d, o2, 58 ; 1 Liverm. on Agency, ch. 4, § 1, p. 

80- 87, (edit. 1818) ; G()dfrey v. Saunders, 8 Wils. R. 94 ; Waugh v* Carver, 2 H. 




[. Lib. 17, tit. !, 1. 60, § 2 ; 1 Domat, B. 1, tit. 15, § 8, art. 13. 
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cording to their pleasure, with the exception, that no contract 
can be valid, which stipulates to exempt agei^ts from responsi- 
bility for their own fraudulent acts. * Such a stipulation would 
be against good morals and public policy, and would be treated 
therefore as nUerly void.^ In a treatise, like the j)resent, it is 
not necessary to con&id(T, what would be the true interpretation 
or result of particular stipulations of this sort. Coniraets for 
a del credere commission, which amount to a guaranty of debts 
contracted on sales by factors, and others, are, howc'vcr, of so 
common and general a charac1(*r, that they may be properly 
taken notice of, as an appropriite illustritu)n of the enlarged 
responsibility of agt'rit*', resulting from (‘ontrack The nature 
and elfect of this species of contract ha^ been alieady con- 
sidered.- 


CHAPTER IX. 

DEFENCES OF AGENTS AG ViNsT PUlNCIP\Ls. 

^ 235. In this connection, the consideration naturally arises of 
those matters, which may properly be urged by agents, by way 
of defen<*c or excuse, to repel the actions and claims brought 
against t^'cm by their principaU, for \i()lations or enni-^sions of 
duty, or other delinquencies, topehing their agencies. Some of 
these have been already iiicidentalij ineiitiont*d ; but a short 
recapitulatioii, in this place, may not bef without use. lii the 
first place, the agent may insist, as a matter of defence, that the 
subject-matter of the agency is an illegal, or an immoral trans- 
action, or IS founded in fraud, or against public policy ; in all 
which cases, the principal will not be allowed to maintain any 
suit for redress of any sort against the agent, touching that trans- 
action.^ And this doctrine not only applies to suits founded 

^ Story on Bailm. § S2 ; Dig. Lib 50, tit. 17, I 23 , Jones on Bailm. Hi 48, 
Heinecc. Elem. Jurist Inst. Ps. 8, Lib. 8, tit. 14, § 785. ^ 

• » Ante, §§88, 112, 215. • 

® Ante, §§ 195, 222 ; Paley on Agency, by Llo>d, 8, 20, 74, 75 ; Baxivcll v 
Christie, Cowp. R. 395 ; Webster v. Do Tastet, 7 T. R. 1^7 ; Biuipbon r. Nicholas, 



m 


AGBKCT. 


[CB. IX. 

Iipon matters of account, or receipts of nloney, or non-fulfilment 
of contracts by the agent in the course of such illegal transac- 
tions, or flowing therefrom ; but it applies equally to the recovery 
back of the proi)erty, which has been intrusted to him, when it 
has been actually employed in such illegal, fraudulent, or im- 
moral purposes. Thus, if goods are intrusted to an agent, to be 
smuggled into a country, and sold there against its laws, the 
principal will be equally disabled to maintain a suit against tho 
agent in the courts of that country for the goods themselves, as 
he will be to maintain a suit for the proceeds of the goods, if 
sold.^ The rule, in all such cases, is, Melior est conditio possU 

dcnttiS^ A 

3 Mces. & Wel&b. 240 ; Story on Conflict of Laws, § 243-262; 1 Stor} on E(|uity 
Jurisp. § 296-308; 1 Li\crm on Agcnc},th. 1,§ 2, p. 14-22; Thomson v. Thom- 
son, 7 Ves. 470; Canaan v.^r^oe, .3 Barn. & Aid 179; Langton r. Hughes, 1 M. 

& Sclw. 593 ; Le Ginm v (TOiivcrucur, 1 John. Cases, 436. 

1 Ibid.; Post, § 314-347. ^ 

2 Edgar v. Fowler, 3 East, R. 222. The doctrine in the tcjit is (I conceive) 
the true doctrine, notwithstanding some apparent discrepancies in the author- 
ities. Pei haps, whore moneys or goods, arc depositc*d with an agent, to effect 
an illegal object, and before an) thing is done, the principal repents, arnl revokes 
the ordei'', ho may roco\or back the money; for he may have, until there is 
some part execution of the authority, a locus pu nitentia?. See Ex parte^Bulmer^ 
13 Ves. ^*13 ; Taylor v. Lendey, 9 East, R. 49 ; Ilastelow r. Jackson, 8 Bam. Be 
Cress w. 222. But, if the moi^ys, or goods, have been actually put into a course 
of execution of the illegal purpose, it will be otherwise. Thus, if goods have 
been delivered to an agent, to be smuggled into the country, and they have been 
actually shipped and snuggled into the country, the principal cannot recover 
them from the agent who withholds them from him. So, if moneys arc Invested 
in goods for a like purpose, tfte money, or goods, cannot afterwards be recovered 
by the princijial from the agent. In such cases the right to recover is necessarily 
founded upon the ver)’ contract for illegal purposes. But, where the recovery ; 
from an agent is not sought through, or up8h, the illegal contract, but upon a 
new collateral contract, not illegal, there it may be recovered. Thus, if an agent 
has received mone) from third persons for his principal by his authority, which 
money accrued from an illegal transai tion between the principal and such third ^ 
persons, who had no r onncction with the agent, the principal may recover it 
from his agent, for, as between them, the receipt of money for the principal 

is upon a legal contrac t, although the money itself accrued under a former illegal 
transaction. It is ^pon some ground of this sort, that we are to understand the 
cased of Faikney v. l^^nous, 4 Burr. R. 2069, and Petrie v. Hanney, 8 T. JfflSp* * 
4109 419 ; Thomson v ^omson, 7 Yes. 470 ; Fanner v. RusseH, 1 Bos. k 
2H ; Tenant v. Elliot, 1 Bos. & Pull. 8. See Ex parte Bulmer, 18 Ves. SI8 { ^ 
Steers V. Laehley, # T.-R. 61 ; Booth v. Hodgson, 6 T. B. 405; Sullivan e. 
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§ 236. In the next place, as we have seen, it is a good defence, 
or rather a good excuse, that the m||conduct of the agent has 
been followed by||p losa or damage whatsoever to the principal, 
for then the rule apphe‘^,,that although it is a wrong, yet it is 
without any damagp; and, to maintain an action, both muA 
concur; for Damnum absqni and Injuria absque danmo^ 

arCj in general, equally objections to any recovery^ 

4 237. In the next place, the igoit may defend hip^self by 
showing, that, although he has\iolittd iii'^lructions or orders, 
or he has not otherwise perfonmd his uinhrt iking, jit, he has 
acted under an overwln lining necessitj, oi his bfcn prt\cnted 
from actirtg by i like talamitj , or, tint whit ht has done has 
been from an unexpected or unlorcsein imfrgincj, to winch the 
instructions or order*- did not, or could not ipplj , or if tlic\ did 
apply, that he was conijM Ikd to irt in order lo prcM nt i gic itcr 
loss, or absolute ruin, to his princ ipal - 

§23^ In the next pi ice, it is a good iiii^ur of chfenn to 
an action, brought by the piincipal ag iin*'t his igint lor negli- 
gence in the perform inc( ot his dutj,thit, it tlu ict hid been 
properly done*, the principal could ha\c diriNid no benefit troin 
it, but it would ha\e been iiierclj \oid, upon grounds ot public 


Greaves, 6 T K 40b ii , Pik j on Agtii i, Tin! j>i> 12*' 1 Livi rm <m 
Agcnc'\,ch § 7, p 407 170 (lJu ISls) In leCld -oin )t th ( i-e- Inve 
been ^leaily doubled, and cspieullv 1 iiLnei i UeMums, 1 11 ui K 20(.J, and 
Petne i Ilanncj, 3 1 11 4 IS See Vubtit < Mi/ bos \ Pull Ci 
naan v Brjte, 3 Barn A Aid 17) Ben lt> i Bi^nold o Bun \ All 335, 
Ex parte DanHs, 14 Vts 1 n in Caiuan i Bijce, 5 Bun»iv \ld 173, it was 
held, that moiic/, lent to a paitj to Ik ipplicd b\ tlu bunouei to ^cttlo illegal 
transactions, could not be i^eovcred tioin the boriowei So in MeKinnell t 
Kobinson, 3 Aloes & Wck 431, it held, tint moiu>, lent tor ^inun^ to the 
boi lower, could not be xceoveicd iioiu the UUei indeed, it ditli ult to 

pereciie, how eithei iiione^, oi gooas, placed in the liiiuU ot an a^jciit loi ilk^^il 
purposoH, can be recoveted back \ \ the piincipal, ab the dcliccn ot the nionci, 
or goods, IS in part execution ot bueh pin poses , ind the possession ot the agent 
IS a direct result of the agieemeiit to execute such piitpostb But bce Palej on 
Agency, by Llo>d, 64-66 

1 Ante, § 222, Post, § 238 

^ Ante, §§ 85, 118, lU3-i97, 208, 3 Chittj on Comm and ALinuf eh h 
p 21S; The Gratitudlne, 1 Rob K 257, 340, 1 Liiciiu on A^tiiij, eh 8, § 2, 
pp 368, 369, (edit. 1818) , Dusar v. Pent, 4 Biun R 361 , Foircbtici i Boaid 
nian, 1 Story^ It 43. 

23 ^ 
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poUcy.^ Upon this groand it was formerly. held, that, if an 
agent sells goods to be d||ivered at a future day, and, at the 
time, the principal neither has the goods, n^has entered into 
any prior contract to buy them, nor has any reasonable expec* 
tition of receiving them on consignment, but he means to 
into the market and buy the goods, which the agent has con- 
tracted to deliver, no action will lie against the agent for any 
negligence in such sale ; because the principal himself cannot^ 
maintain an action upon such a contract of sale made by him- • 
self ; since such a contract amounts, on the part of th^ vendor, 
to a wager on the price of the commodity, and is attended with 
such mischievous consequences, as to be prohibited •by public 
policy.^ This case has been since overruled ; ® but, although it 
can no longer be relied on, as a fit illustration of the doctrine 
above stated ; yet there can be no doubt, that the principle, on 
which it is founded, is entirely correct, that the principal cannot 
avail himself of a right of action against his agent for negligence 

1 Ante, §§ 222, 235. 

2 Bi\an V. Lewis, 1 Rjaii U Mood. R, 386. • 

3 Ilibblc white v McMormo, 6 Meos U Welsh 202. In this case Mr. Baron 
Parke said . “ I have alwa} s cntcrtahicd considerable doubt and susjncion as tQ, 
the correctn(.‘*s of Lord Tenteidcii’s doctrine in Bryan r. Lewis ; itekeiteda 
good deal of surprise in my mind at the time ; and, when examined, I think it is 
untenable. I canhot sec wHkt principle of law is at all aficcted by a man*s being 
allowed to Contract for the sale of goods, of which he has not possession fit the 
time of the bargain, and has no reasonable expectation of receiving. Such a 
contract does not amount to a wagci, inasmuch as both the coniracfing parties 
are not cognizant bf the fact, that the goods are not in the vendor’b possession ; 
and, even if it were a wager, it is not illegal, because it has no necessary ten- 
dency to injuie third parties. ^The dictum of Lord Tenterden certainly was 
not a hasty obahrvation, thrown out b} hii]||because it appears from the case of 
Lorymer r. Smith, that he had entertained and expressed similar notions fonV ' 
years before. lie did not, indeed, in that case, say that such a contract was void, 
but only, that it was of a kind not to be encouraged; and the strong opinion hn 
afterwardb expressed appears to have gradually formed in his mind during thlf 
interval, and was, no doubt, confirmed by the effects of the unfortunate mer- 
cantile speculations throughout the country about that time. * There is no indi- 
cation in any of the books of such a doctrine having ever been promqjigated 

* from the Bench, bntil the case of Lorymor ii. Smith, in the yeUr 181^2 ; 

^ MO case, which has since been decided on that authority. Not onfy, 
ilie ^ubt expressed by Bosanquet, J., in Wells v. Porter, well fbtte^dtbllt 
doctrine is clearly contrary to law ” Mr Baron Aldorson and Mr. tiiaton 
fully supported the same doctrine. Ante, § 49, note. 
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or misconduct in a contract between^ them, which, is against 
public policy. Supposing, however, the case really to be, in 
the understanding; and contemplation of both parties, a mere 
wager on the future state of the markets, although in th§ form 
of a contract of sale, there can be little doubt, that it ought to 
Jbe deemed a gaming speculation, which no Court should enforce 
or encourage, and which, at least in States where mt re wages 
are held to be void at the common law, as against public policy, 
would be held incapable of sustaining any action for any breach 
of the contract^ 


I By the civil law, tlffngs not in existent e. or possOsMon, oi ownership, might 


be Bohl. Thus tor example, fruits, which ‘‘hall lx* gatluiLd and are not in 
existence, animals not jet born, the next grapes of a Miit jaitl, the ^ine of the 
next Miitage maj' be sold. Nec emptio nee \enditio sme r< , (pia* \eiit at, potest 
intelligi. Et tamen fructus, et partus futun lecte ementur; ut, (uin editus esset 
partus, jam tunc, cum eontrattiim e-set negofum, stndilio facta intelhgitur. 
Dig. Lib. 18, tit. ly 1. 8 ; Potliiei , Paml ].<ib Ifi, tit. 1, n. l-o. Here, the distinc- 
tion is clearly taken between an oxetuUd sale, and a tontia« t of bale, or execu- 
tory sale. Each is good. Sod, si id egerit \enditor, tie iia^x atur, aut fiant, ex 
empto agi posse. Dig. Lib. 18, tit 1, 1. s: Pothitr, I’and. Lib l6, tit 1, n. 6; 
Fothier, Coiitrat do Vonle, n. 5-7. So, a mete hope, or expectation lu a thing, 
could he sold; as for examph*, the mxt draught of a fish net, or cajiture by a 
bird-trap, oi bird shot. Alujuando tamAi,et sme le, Acnditio intelhgitur, \eluti, 
cam quasi alca emitur; quod fit, cum captus piscMum, aoI tuium, vel missilium 
emitur; emptio cnim contrahitur, ilianisi nihi^ incident, quia spei emptio osU 
Dig. Lib. IS, lit. 1, 1. 8, § 1. See also l*othier, Pand Lih is, tit. 1, n. s, 1 Do- 
mit, B. 1, tit 2, § 4, art 3, 4 ; Ilein. Elem Jur. liistit Lib. .S, tit 24, § 905 ; 
Pothier, Contrat de Vente, n. 5-7. See Mr. Cushing’s \ahiable translation of 
Pothi8r on Sale, n 5-7, pp 4, 5, So, bj' the cimI law, a sale, and a contract of 
of slilc, coulu be made by a person who was not owner, e\en without the consent 
tlie owner. B^'m alicnaiii distraheie quern posse, nulla duhitatio est ; naiu emptio 
esi etvenditio. Sod res ciiiptori aiiferri flotest Dig Lib. Xb^^tit 1, 1 28; Po- 
thicr, Pand. Lib. 18, tit. 1, n. 18; 1 Domat, B 1, tit 2, §4, art 13, Pothier, 
Contrat dc Vonte, n. 7 ; Pothier on Oblig. n. 133, 136. Contiaets for the sale of 


things, which the seller has not, at the time, arc verj' (vimmoii in ston'k-Jobbing 
traimctions ; and, if the doctrine in the case of Brjant v\ Lewis, (i Ryan & 
Mood. ^ 886, ante, § 288) lie correct, then, it would seem, that upon the piin- 
ciples of the common law, no action could be maintained oj the seller for the 
price, upon a sale of stock, deliverable at a future daj , whu h tlio seller did not 
li^en own, or had not a title to ; but which he meant to buy in the matket or 
thliday of delivery. And, if the buyer also knew the facts, be could not 
tait^intafal an action for the non-delivery under the same coiitrict. It would seem, 
tint caiB of Cud r. Butter, 1 P. Will. 570 ; S. C. 5 Vin Abndg. p. 588, pi. 

^ 81, that such stock contracts were not properly the subjects of an immediate sale, 
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§ 239. But the most itnportant point of defence, usually oc- 
curring in practice to suits for breaches of duty by agents, is 
that, which involves the question of a ratification by the princi- 
pal, of. the actb, or doings, or omissions of his ag^nt. Where 
the principal, upon a full knowledge of all the circumstances of 
the case,^ deliberately ratifies the acts, doings of omissions of. 
his agent, he will be bound thereby, as fully to all intents and 
purpobe&,2 if iiad originally given him direct authority in 
the premises, to the extent, which such acts, doings, or omis- 
sionb reach. The maxim of the common law is, and it has 
been fully adopted into maritime and commercial jurisprudence ; 
Omnis ratihabitio retroirahitur^ et mandator priori eequipara^ 
tur? This most useful and convenient rule was as fully recog- 
nized in the Roman law ; Si quis ratum habuerit^ quod gestuin 
est<i obstringiiur nuuidati actioned Rati enini habilio mandato 
comparalur.^ And the same rule wa& applied, (as Cujacius in- 
forms us,) even to the case^of an unauthorized person, {negotio- ’ 
rum gestor,) who interfered in the concerns of another party; 
Rafihabito tamen Jacit, ut vidcatur negotium meum gestum^ et crit 
mutua actio negoliorum geUorum. Verum esty esse negotiorvm 
gestorum actioneniy si ratum habnero ; sed tentari pptesty esse 
etiam mandati actionem. Nam^atihabitio duplicem vim habet^ 


^ince no sale can be without a pre&ent thing, on which it can operate. But they 
might properly constitute the subject ot a contract of sale, to operate and take 
eflect m futuro. See 2 Black. Comm. 446. 

[1 This IS essential. Haideinan v. Ford, 12 Georgia, 205 ; Billings v. jldorrow, 
7 Calif. 171 ; Pittsburgh Railroad v. Ga/zam, 32 Penn St. R. 340.] • 

2 Fnxione v. Tagliaferro, 10 E F. Moore, P. C. 174. 

3 Post, § 445 , Co. Litt. 207 , Wolf v. Ilorncastle, 1 Bos. &Pul}. 816 ; 1 Llverm. 
on Agency, ch. 2, § 4, pp 44, 47, (e<|it 1818 ;) .3 Chitty on Comm, and Manuf. 
197, 198 ; Armstrong v. Gilchrist, 2 Johns. Cas. 424 ; 4 Coke, Ins. 817 ; Paley 
on Agency, by Llojd, 324 , Smith on Merc. Law, 47, 60 ; Odiorne w. Maxey, 
IS Mass. R. 178 ; Conn r. Penn, 1 Peters, Cir. R. 496 ; Pratt i). Putnam, 18 
Mass. R. 361 ; Fisher ti. Willard, 13 Mass. R. 879 ; Boynton v. Turner, 18 Mass. 
B. 391 ; Copeland v. Meuhants’ Insur. Co. 6 Pkk. 198 , Prince v. Clark, I Barn. 
& Cressw. R. 186 , Horsley v. Bell, 1 Blown, Ch. R. 101, note ; S. C. Ambler, 
B. 770; Den v. Wright, 1 Peters, Cir. R. 72 ; Breedlove v. Wamack, 14 Mat^ 
tin. B. 181 ; Buchanqan t. Upshaw, 1 Howard, Sup Ct. R. 56 ; S. C. 17 Peters, 

^ 

4 Dig. Lib. 50, tit. 17 J. 60 ; 1 Livenn. on Agency, ch. 2, § 4, p. 44 ; Pothi^r, 
Fandi Lib. 17, tit. 1, n 19. 

ft Dig. Lib. 4«, tit. 8, 1. 12, §4. 
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ut aJienum negotium meum faciat^ et habeat etiam i int mandatO 
Pothier has commented on this doctrine in the following terms ; 
Et negoHorum gestorum actionilvs locus esf, quia sine mandato 
gestum est ; et mandati etiam agi potest projfter ratihahitionem^ 
qu(B (BQuipollet mandato. EUctio est utriusque actionis.^ Pothier 
has added : Quinetiam et ratihabitio mandato aquipoUett? The 
modern nations of continental Europe, following the civil law, 
have adopted the same enlarged policy.^ , 

§ 240. At llie common law, however, there is a distini||ion 
between the ratification of act«^, which arc void, and the ratifi- 
cation of* acts, which are voidable. In the former case, the 
ratification is inoperative for any pfirpo^'C what&oever; in the 
latter, full validity is given to the act^.* The groundwork of 
this distinction seems to be, that a ratification of a void act 
only confirms it in its invalidity ; tthich is a subt(‘ltj in reason- 
ing, more dependent upon artificial and technical rules, than 
expressive of the res^ intent of the parties.® 

§ 241. The principle is applied with far more justice and 
propriety to cases of contracts, and acts, w Inch are illegal, or 
immoral, or against public policy ; for, in such case*?, tlie orig- 
inal contracts, or acts, being void, ought not to be allowed to 
acquire any validity from their being subsequently confirmed ; 
since the same noxious qualities adhere to the ratification, as 
existed in the original transaction ; and, therefore, the maxim 

1 Cujac ad. L, 60, de Reg durib (Lib. 50, tit 17, 1. 60,) Tome 8, col. 784, 
(Neap. edit. J 758.) 

•Pothier, land. Lib 17, tit. 1, n. 19, note, (2); Pothier on Oblig. n. 75; 
1 Itiverm. on Agorw), ih. 2, § 4, pp 44, 45, 50-52, and note, (edit 1818 ) 

® Pothier, Pand. Lib. 1 7, tit. 1, n. 19 , Id Bib 11, tit. 3, n 18. 

^ Pothier on Oblig. 76. Sec the circtt of a latificatiou of the of a sub- 
agent, poat, $ 389. 

•Co. Litt. 295 b, 306 b; and Ibid. Ilarg. and Butler's note (1); (lilh. on 
Tenures, 75; Dyer, Hop. 263, pi. 37 , 1 btuiy on L4piit} Juriq). $ 307 ; Com. 
Dig. OSnJirmatioHt D. 1. 

• Wilkinson w. Ltdand, 2 Peters, R. 661, 662. In deeds of confirmation, the 
distinction turns upon the Je^al effect of the wofds, “ ratify, approve and con- 
firm ; ” for if the words, “ gi^ e and grant ” be also in the deed, it will fake effect, 
nol ^ a confirmation, but as a grant. Sec Co. Litt. 295 b, 307 a. Loul (^ke 
aaya: “A confirmation doth not strengthen a voiil estate; for a lonfirmalion 
may make a voidable or defeasible estate good, but it cannot work u[)on an 
estate that is void in law.** Co. Litt. 295 b ; Com. Dig. Cotifirrnaumf D. 1. 
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may well be applied ; (^md ah initio non valetj tracib temporis 
non conualescif.^ 

§ 242. But, whatever may be the force of this distinction in 
the form(T clasb of cases, (that is to say, in cases not illegal, 
immoral, or against public policy,) when understood in its true 
meaning, and with its true limitations, it is not applicable to 
cases of agency, where a party assumes to act, not for himself, 
bgt for another, without any authority whatsoever, or by an ex- 
c^^f the authority delegated to him.^ In all such cases, if the 
principal subsequently ratifies the act, he is bound by it, whether 
it be for his detriment, or for his advantage ; and whether it be 
founded upon a tort, or upon a contract.® And a ratification, 
once deliberately made, with a full knowledge of all the material 
circumstances, cannot be recalled.* Of course, this doctrine is to 
be understood with the qualification, that if the act of the agent 
be in the name of his principal, by an instrument [necessarily]® 
under seal, without authority, the ratification must be under seal 
also; since (as we have seen) the principal is not bound by any 
act of his agent under seal, unless the authority of the principal 
has also been originally given to the agent under his seal.® A 

1 1 Story on I-quit} Junsp. § 307. 

2 See Merrifield y. Pairilt, 11 Cush. 598. 

3 7 II. 4, p. 35, 4 Inst. 317 ; Ila^edoin v Olherson, 2 M. & Sclw. 485; Lu- 
cena v, Craufurd, 5 Bos. & Pull. 209; Ilouth v. Thompson, 13 East, 274; Paley 
on Agency, by Llojd, 112-115, 171, 172, 324, and note; Wilson v. Poulter, 2 
Str. K. 659; Td}Ior v. Plumcr, 3 M. & Selw. 502, 580; 1 Liverm. on Agency, 
44-52, Id. 391-39G, (edit. 1818); Rogers y. Kneelaiid, 10 Wend. R 218; Lench 
V. Lench, 10 Ves. 517, Kelly y. Munbon, 7 Mass. K. 319. This point arose as 
long ago as in the Yeai Book, 7 Henry 4, p 35. There a party justified, as bail- 
iff, taking a heriot, for services due to the lord ; and the issue was on the point, 
that he was not bailifi , and it was held, that, if ho took the heriot, claiming 
property therein lor himseli, the subsequent agreement of the lord would not 
amount to a ratification, making him bailiff at the time. But, if he took at the 
time, as bail ill of the lord, and not for himself, without command of the lord, yet 
the subsequent ratification made good, his act, and made him bailiff at the tilAe. 
The same point was held b^ Anderson, C. J., in Godbolt, 109, and was cited by 
Taddy,.as cAinscJ, and not defied in Hagedorn v. Oli verson, 2 Maul. & Selw. 
487, 488. See ^lso«Morire y. Hush, Ilob. R. 63 ; Post, § 246, note. 

^ Post, § 250 ; Brec s Jones, 16 Texas, 461. 

3 If the act of the agent was unnecessarily under seal, it might be ratified by 
parol. 

6 Ante, § # ; Wells y. Evans, 20 Wend. K. 251 ; Blood y. Goodrich, 12 Wend. 
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ratificalioi||cannot, in this respect, stand upon a* higher ground, 
than an origin^ authority.^ [And, generally, if the adoption of 
any particular form or mode is necessary to confer the* authority 
in th^ first instance, there can be no valid ratification except in 
the same manner.^] ♦ 

§ 243. Hence it follows, that, if an agent ha^, by a deviation 
from his orders, or by any other iniscondnct, or omission of duty, 
become responsible to his prin<‘ipal for damages, he wil^ b(' dis- 
charged therefrom by the ratification of his acts, or omi-^sion% by 
the principal, if made with a full knowledge of all the fact‘^ and 
circumstances.^ This latter is a mo>t imf)ortan1 qualification of 
the do(*trine, and indispensable to its leg.il, a*' well a» its equita- 
ble operation.* For, if the ratification bj the jirmcipal be with- 
out Mieh knowledge, it will .not be obligatory uj>on him, ^diether 
his want ol knowledge arise from th« designed, or tin* undesigned, 
concealment or misrepresentation of tin* agent, or from Ills mere 
iniioecnt inadvertence.^' 


K. .V2j ; Iluntir v. P.uker, 7 Mtes N. W< Mi .122, 34.1, Mon on Paitn 117- 
122; Contisi. Ca<h v. Sln*|)bchl. 1 1 Tuk. H M»o, Anic, ^ 2.)2, Skin- 

ner V. Dayton, ill John. K. jl.l; (iiain r. Seton, 1 JIall. 262, Stoi} on Taitii. 

§§121,12i. 

t Antt‘, r>loo(l V. (loodiKh, AWnd. H. (JS , S (’ 12 A\cnd. R .52.); 
Hanford v. Nair, 9 Wend. R. o\ ; WilK <. lAans, 2u Wind R ifil ; Hunter 
V. Parker, < ivlees. & Welhb. 322, 343 ; Mor\ on IMrtn 117-l.i2, llibblcwliito 
V, McMorine, C Meos. A, WeUb 200, 21 1, 21.), Morji on P.utn 121, 122. note; 
McNaugbtoii v., Partridge, 11 Ohio IL 22.1. Rut ‘'eeeoniia, Cad\ < Sliejiberd, 

11 Pick. 4O0; Skinner v. Da}ton, 19 Jolm. R 'iM, (naiii /. Seton, 1 Hall, 11. 
262 ; Ante, § 4o ; Post, § 232. 

® De&patcb Line of iVkeU e. Bellani) M.iniif. Co. 12 New llamp 232. 

3 1 Li\erm.on Ageiic}, 44, 50, 328, 329, 391, 392, 394, (edit. 1H18); Paloy 
on Agencj, by Llo}d, 31, JU, 171, 329; Siuiili v. Cologan, 2 T. K. JS8, note; 
Towle V. !tackson, 1 John. Oa^. 110; Cod wise r. ll.ieker, 1 Cain. 11. 526; (.'dimes 
•r. fileeckef, 12 John. 11. 300; Owings v. Hull, 9 Peters, R. b07; Thorndike v, 
Godfrey, 8 Greenl. K. 429. 

^ Nixon V, Palmer, 4 Seld. 401. 

8 Sde Copeland w. I^lercbants’ Ins. Co. 6 Pick. 202, 204 ; Bell t*. Cunningham, 

8 Peters, R. 69, 81; Horsfall v. Faunfleroy, 10 Barn. & Cressvr. 755 ;*Owihgs e. 
Hull, 9 Peters, R. 607 ; Thorndike v. Godfre\, 8 Greenl. 429.* Upon the same ^ 
^und, in Horsfall ». Fannlleroy, 10 Barn. & Cressw. 755, Mr. Jiwtieo Parke 
held, that, where an agent has stated to his principal, and the latter has honujitie 
adopted, a contract, different from that, under whieL the purcha.se w'as aetu.tlly 
Ibiade, the seller caquot call upon the principal for payment ; because the seller 
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§ 244. A ratification, also, when fairly made, viffi bi^ve the 
same effect as an original authority hasi, to bjpd the {Principal, 
not only in regard to the agenf himself, but in regard to third 
persons.^ Therefore, a tortious act, done by an agen%^Which 
would, if authorized, give aoi action for damages 'to a third per- 
son against the principal, will, if subseqi^ently ratified by the^ 
principal, give the sarrffe right to damages against him ; as mtich 
^o, as if the action were founded on a ratified contract gf thig^ 
ag^t.2 In short, the act is treated throughout, as if it J^vere 
originally authorized by the principal ; for the ratification relates 
back to the time of the inception of the transaction, and has a 
complete retroactive efficacy ; or, as the maxim above cited ex- 
presses it, Omnis ratihabiiio retrotrahitur. Hence it is, that, if 
the agent has made a contract witljout authority from his prin- 
cipal, or bejond his authority, and it is afterwards ratified, the 
principal may generally "-ue, and be sued thereon, in the same 
manner, and with the same effect, as if he had originally given 
the authority. Therefore, if a person, without authority, has 
made a purchase o^ goods for his principal, and Has signed a 
bought note therefor, if the principal, after full knowledge of the 
transaction, ratifies it, that will make the signing a good signing 
within the statute of frauds, so as to bind both the parties to the 
contract." In like manner, the agent will be entitled to the same 


sues on the contract, under whic li the goods were really sold ; and he is, there- 
fore, bound to show, that the piincipal authoiized, or ratified the contiact, and 
not a difl< rent one, substituted b) tbe>agcnt. 

1 Smith on Men Law, 60, (2d edit); Id ch 5, § 4, p. 108, (2d edit. 1848) ; 
Paley on Ageniv, b) Llo}d, 171, 172, 211; Frothingham v. Haley, 3 Mass. 11. 
68, 70; Lout v, Padelford, 10 Mass. R. 230, McClean r. Dunn, 4 Bing. R 722; 
Soames i\ Spencer, 1 Dowl & R}. 32; Spittle v. Lavender, 2 Brod. & Bing. 452, 
Rogers o, Knceland, 10 Wend. R. 218. How far, and when, a ratiiicafiou by the 
principal of the unauthorized acts of his agent will operate to give him rights 
against thud persons, we shall hcieafler have occasion to consider. See, On 
the point, Paley on Agency, bj Lloyd, 343-347 ; Id. 191, noth (c) ; Post, § 245 ; 
Stainer v, Tysen, 3 Hill, R. 279 , Marr v, Plunier, 3 Greenl. R. 73 , Buchannigt 
V. Upshaw, 1 Ilowaid, Sup. Ct. R. 56 ; S C. 17 Peters, 11. 70. 

• Rogers u« Ki< eland, 10 Wend. R. 218. 

5 Maclean Dunn, 4 Bing. R. 722 ; Kinnitz r. Surry, cited Pale} on Agency, 
bjf Lloyd, 171, note, Soames v, Spencer, 1 Dowl. & Ry. 32. Lord Chief Justice 
in delivering the opipion of the Court, in Maclean v. Dunn, 4 Bing. R. 72l| 
mid : Has been argued ^hat the subsequent adoption of the contract by 2>an4|^ 
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rights and lemedies, and to the same compensatibfis, and will be 
subject to th^ same duties and responsibilities, as if he had been 
acting within the scope of an acknowledged original authority.^ 
But, although the ratifipatiou.of an unauthorized act of 
an ft^t, acting without any au11i#ri1y, or beyond iiis authority, 
will thus, in general, i>ind the principal, not only as to his agent, 
but as to third persons, and give the ordinary rights and reme- 
dies, both for and agaiii'st liiin ; yet thn doetriiK* is to be Kceiveil 
with^some qualifiealions, or, rather, is not univer-^ally applica- 
ble,® Where an act is beneficial to the principal, and does not 
create an immediate right to ha\e '-oiiie oiIkt a(*t or ‘duty per- 
formed by a third person, but amounts ^nnpl\ 1o liie assertion of 
a. right on the part of the principal, the re the luU^ Nceins generally 
applicable. Thu*^, for t‘xamplc, if a coiitmual t liiiin, or s/h entry 


will not take this iab«* v»ut of llu opi'iatioii of tla* ot ftaud^, and it has 

bcci^ iiiDistcd, that llie n^riit 4ioiild h.o*' In^ authoiit\ at tlio tiiiiv* the cOTilra(‘t is 

filtered into. If sueh had been tlu int( ntion ui tin leuisl ituu , it ^^ouP liaAe 

* • 

l)een expressed liiorc tleaily. 15ut the slatuti onli reHniK*" ^(nue note oi inomo- 
raiidum in writing, to be siirned b\ the to be ( hdi^M‘d, oi lii< aijent. there- 

unto lawfully aulhoiuetl , lea\nii; us to tin. rules ot coiimioii hiw, as to tlu* inotle 
iQ which the agqnt is to ro#**ot‘ his audionti Now, m ,ill oilu r tase^. a •‘ulne- 
qupnt sanction is coiisuUred tlu* s mu* in t ih » t as asst nt at the tunc. ()iiinii» 
ratihabitio n*trotrahitur, et iiiaiidatu .1 (pii]>aratui. And, in iii\ opinion, the sub- 
sequent sar t on of a eoiitraet, sinriieil b> .in aumt, takes it out ot the operation 
of the statut'* more satisraett^rib than .in authonti {:i\en bctoiehand. Where 
the authority is given beforehand, tlu pait\ must tiiist to his agent, it it hi givun 
8ubse<]uciitiy to the eontrael, the paitv knows ihat all has been done .u wording 
to his wishes. Hut in Kiimit/ v Sun where the biokei, who bigiied the bro- 
ker's note upon a sale of corn, was the seller’s ai^ent, Lonl rdlenlHirough held, 
that, if the buyer acted upon the note, that w’a** such an .ulnption of liis agency 
as made his note sufEcient within the statute of ti'audb. And in Soaines v Sj>en- 
eci, where, A and B, being jointly iiitercbUd in a qiiantiU of oil, A entered into 
a contract for the sale of it, without the authorit} 01 knowleilge of H, who, upon 
receiving information of the ein mustaiiee, retuseil to be bound, but atbi wards 
assented by parol, and samples were tleli\ered to the vendees , it was held, in an 
action against the vendees, that IVs subsequent ratifieatiou of the eontraet ix*n- 
dered it binding; and tlmt it was to be eoiibidered as a (ontraet in writing within 
the statute of frauds. That is an express decision on the ixiinl, that iimler the 
statute of frauds the ratiEiation of the princij>al relates back to tlie time when 
the agent made the eontraet.*’ 

t See Palay on Agency, by Lloyd, SI; Cornwall w. AVilsoni^l 50S ; Hop- 
kins V. MoUineoz, 4 Wond. R. 465. 

* Post, § 246. 

AGEftOT. 24 
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to avoid a fine, or an entry for condition broken, is made by a 
person having no present authority, the principal may bring an 
action iupon any of these acts, and his ratification or adoption of 
them will ‘supply the want of an^original authority.^ 

§ 246. On the other hand, if the act done by such '^person 
vlrould, if authorized, create a right to have some act or duty 
performed by a third jferson, so as to subject him to damages or 
losses, for the non-performance of that act or duty, or would 
defeat a right or an estate already vested in the latter, there the 
subsequent ratification or adoption of tHfe unauthorized act by 
the principal will not give validity to it, so as to bind such third 
person to the consequences. Thus, if a lease contains a condi- 
tion, that it may be determined by either party upon six months’ 
notice; such ncil ice, given by an unauthorized person for the 
landlord; although subsequently ratified and adopted by the lat- 
ter, will not be a^ valid notice to determine the Icase.^ The 
ground of this decision is, that it is a notice to defeat an estate, 
and the tenant is entitled to such notice as he can act upon \fith 
certainty at the tirnoiwlien he receives it, so that he may deliver 
up the possession at the end of the si\ months, without being 
liable to further claims in respect to th(‘ remainder of the term.^ 
The case K distinguishable from that of “an entry without au- 
thority, for a condition broken ; because, in the latter case, the 
third person’s act is not to depend upon the validity of the 
entry at the time when it is made. 'I’he* rule, Omnis ratihor 
bitio retrotrahitur^ et mamlato priori wquiparatur^ seems appli- 
cable only to cases, where the conduct of the parties, on whom 
it is to operate, not being relerable to any agreement, cannot, in 
the meantime, depend on the fact, whether there be a ratification 
or not.^ 


1 Paley on Afrenr^, by Llo>fl, 845, Co. Litt. 258 a, Fitcliett v, Adams, 2 
Strange, R 1128, Goodtitle v. Woodward, 3 Bam & Aid. 689. See note to 
§ 246. 

2 Buron v Denman, 2 Ki(ch. R. 167. 

3 Right d. Fislwr o Cuthell, 5 East, 491 , Doe d. Mann v. Walters, 10 Bard. & 

Creasw. €26; Palej on Agency, by Lloyd, 190, note, (c) ; Id. 343-347. The 
same point was expressly held in Doe d. Lyster v, Goldwin, 2 Adolph. & £11. 
New B. 143. * 

4 Bight d. Fisher v Cuthell, 5 East, 498-600 ; Doe d. Mann v, Walters, 10 
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§ 247. Upon similar grounds, a deiDand upon a debtor, and 
refusal by him to pay a debt made by an unauthorized agent, 
will not take away tlie right of the debtor to plead a prior tender 
of the debt to tlie principal ; for, as the agent had no autl^rity 
to make the demand, payment to liiin would ha^ e discharged 
the debtor from the debt. The subsequent^ adoption of the act 
by, the principal would not vary the right of the debtor in such a 
case, since he could not safely pay to one, vvlio vvfts without au- 
thority at the lime to receive the money, and to give a discharge.^ 
So, a demand of good«5, made by an uiiauthon/ed person, will 
not, although subsequently adopted by tlie principal, be evidence 
to support an action of tiover tor a conversion .i<^iiinst the party 
in whose possession the goods were, and ol whom they w^ere 
demanded.*'^ So, a demand made by a per-^iii not authorized, of 
payment of a pronll•^sory lude or ot a bill ol e\clicinge, wull not, 
even though alterwards raiilied bj the lioldei, eon^lilutc a good 
demand upon the party, so as to nitike him liable fir damages 

Barn & CresW G2C. S P Doc <1 L^stci i (i 2 V«Iulj>h 1 11 Niw U. 

143. The on this sii}»)C(taii not cntiiih in haiiiion\ with (mh otlier 

Thus, in Hoc v Picrcc, 2 Camp K ‘Xi imiImI n<»tKi to <pi i h\ a Mew aid ot 
a corporation, was licld ratified and bindnif; b\ the unponlion brinjrin;; a suit, 
foandid upon that notice. And iii (loodtitle t oodw luI d barn Aid 0S9, 
a notice to nut, given b} an agent loi M\tial tiuMcts puntl} iiitoK'^ticb but 
acting by a wiittcn aulhont}, signed b\ some onb ot tin tnisUes, was held good 
by the adoption of all the trustees, b> bunging a suit then on And the Court 
held, that the maxim, (hums uitthfilnfio 7tttotjahifui , a]}\)hoi\ to the case This 
last case may, however bo now suppoited on anotlu’* disUmt ground, that the 
notice b) some of the trustees wa** good oiiginall} tor all. Doe r. Summersett, 

1 Barn, k Adolph K. 13o. l>ut the ground ot tin. dicibion, as stated in 3 Barn. 
A Aid. 689, is ceitainly incoubistcnt with the easts ot Right v Cuthell, 5 East, 
491, and Doe Walters, 10 Barn. & Cres^w 626, and Doe d L}8ter v (ioldwln, 

2 Adolph. & Ell. New 11. 113. See Mr Llovd’s note to Pale) on Agency, by 
Lloyd, 190, note (c) It must be cdnntted, that the distinction betwien the eifect 
of a ratification entoicing the light of the prim ipil, as, for example, an enti} to 
avoid a fine, or for condition broken, and the efTeet ot a ratifu aiiun in a ease 
where the other |>arty is to do some att, or to suflbr some loss i Hereby, is one of 
considerable nh^t},and slauds upon leasoning not very salistaetor) or very clear 
See ante, § 242, note. 

* Cooie V* Callawav, 1 Esp R 115; Coles v. Bell, 1 Camp R 478, note, 
Paley on Agencjuby LIbyd, 34.’>, 346. 

® Solomons a. Pawes, 1 Esp. Rep 83 , Paley on Agency, b} I loyd, 343, 346, 
346. 
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for his default in payment.^ So, notice of the dishonor 
promissory note, or of a bill of exchange, by a dtere strangst^ ‘ 
,^not a party to the same bill, or authorized thereto, will not^bO a 
goo^ notice to bind an indorser or drawer.*^ So, also, where A 
does an act as a^nt for B, without any communication with C, 

C cannot, by afterwards adopting that act, make A his agent, 
and thereby incur any liability, or take any benefit under the act 
of A.® Let ut now return to the effect of a ratification by the ^ 
principal in ordinary cases. 

§ 248. As, from what has been already said, the principal thus " 
acquires a right to elect, whether he will adopt the unauthorized 
act, or not, it must be admitted, that tlie parties do not generally 
stand upon equal terms ; sin(*c the principal may alwaj^s elect to 
ratify the act, if it i#for his benefit, and to disavow it, if it is to 
his injury. But this consequence has never been allowed to 
overcome the force of the general doctrine. Thus, for example, 
where an ^authorized agent procured an insurance to be made 
upon a certain ^lip lor the benefit of the owner thereof ; and the 
ship was lost during the voyage ; and long after the loss the 
owner ratified tlie iiisnianee, and a suit was brought against the 
underwriteis ; it uas held to be no objection to the recovery, that 
the ratification was not until long alter the loss, and that the 
owner would not ha\e been bound to pay the premium, if the 
ship had safely arrived. F'or the agent had still a right to effect 
the insurance, and to take the chance of its being adopted ; and 
he could not have recovered back tKe premium, paid by him to 
the underwriters, upon the ground, that ho had no authority, and 
that, therefore, there was no interest insured ; because the under- 
writers would have borne the risk, until there had been a disa- 
vowal by the principal.^ 


1 Freeman v Bo} nton, 7 11 4S3 ; B ink of Utica r. Smith, 18 Jolinti. 230; 

Chitt) on Bills, ch 9, p 39S, (8lh edit 1833 ) 

2 Tinddl ?> Brown, 1 T It 167, Stanton v Blossom, 14 Mass R 116, Stewart 
V, Kennet, 2 Camp K 177 , Bx parte Baiclay, 7 Ves. 697 , Chittj on Bills, ch 8, 
p. 868, (8tli odil 1833) , Stoi> on Jhlls of Exchange, §§ 803, 304. 

3 Wilson V. Tuflii.ian, 6 Mann. & Grang 236. 

^ Hagedorn v Ghverson, 2 M & Sclw 485 , Routh v, Thompson, IS East, R. 
279; 1 LKsnn on Agency, 49, 395, 396, (edit. 1818) also Emerigon, 
Tome 1, oh. § 8, p 142-146; 3 Kent, Comm Lect. 48, pp. 200, 261, (4th 
edit) ; 1 Phillips on Insur ^h. 22, p 519 ; 2 Phillips on'^nsur ch. 22, p. 857-858$ 
Barlow v. Leckie, 4 J B. Moore, U. 8. 



DEFENCES AGAINST PBINOlPALS. 


281 


CH. IX*] « 

§1^9. And not only will the principal be bound by a ratifica- 
tion of the unauthorized act of his agent ; but if the latter has 
iinpr 9 perly substituted another agent under him, the ratifica- ^ 
tioii by the principal of the acts of the sub-agent will, 4^ all 
intents and purposes, bind him, in the same manner, as W he 
had originally given to tlie agent a power of sifl)stitution.^ The 
Roman law recognized the same doctrine. Sed et in ipsnm pro^ 
curatorem^ si omniuvi rerum procurator ca/, dari dehebit instil 
toria, Sed cl si guis, meam ran ^(renSy prwposuerif, et ratum 
habuerOj idem cril dicendum?' (Id esty dari dtbtbif institoria actio.) 

§ 250. Another consideration, very important in ea&es of this 
sort, is, that the principal cannot, ol hi'' o\mi uicn* authority, rat- 
ify a transaction in part, and lepudiati it a> lo the re^T. lie 
must either adopt the whole, or none.^ A^H lu nee the general 
rule is deduced, that, where a ratilication (^stal)ll•^hecl, as to a 
part, it operates as a conllriuation of tht* whole of that particular 
transaction of the agent.* It ma} addi li, that a ratification, 
once deliberately made, upon full knowledge ol jill fin* material 
circumstances, become^', to instantly oblig.itoi>. and Ctinnot after- 
wards be revoked or ri*callcd. * 

§251. Where a contract, w Inch has been origimilly made by 
an agent without authoritj, ia afterwald^ ratified by the princi- 
pal, that ratilicat ion will, in general, ielie\e the agent from all 


* Pdley on Agcnc} , b} Llo} (1,171, and note. Id 17), 17()^ bloic i* Sutton, 

SMeiiV. 2<(); Soames c. Spciuer, 1 Dowl \ K > 12 IlmdoiNon r. batiiwall, 
1 Y. & Jerv. SH7 ; Kinnit? i Sum\, cited on Aginc/, l)\ Llo}d, 171, 

note; Smith r. Colog.in, 2 T li. IbS, ii, , o C Intt} on Couiiu and Alanuf. 2u6 ; 
Coles r. Trecothitk, il Vis. 2 *^ 0 , 251, 252. 

* Dig. Lib. 14, tiL 3, 1. (», 7 , Potliier l*and Lib 1 4, tit 3, n. IS. 

3 Smith on Merc. Law, 6e, (3d edit) , Id lIi 5, § 1, p 10s, (3d edit 1S43) ; 
Wilson V. Puller, 2 Sti 859 ; billon v II} de, 1 Atk 12s , Smith e Hudson, 4 T, 
R. 211;,lIovil r. Pack, 7 Eaht, R. 16 4; Pale} on Aireiic}, b} Lloyd, 31 , Td. 113, 
114, 171, 17*2, 325, I indU*} v. Bieedlo\e, 16 Maitin, R 105 , 3 Chitt} on Comm, 
and Maiiuf. 197, 198 ; Cornwall v. Wilson, 1 Vcs. 509, Newall v llurlbert, 2 
Vermont K. 351 , Benedict r. Smith, 10 Paige, R. 120, Farmers Loan & Trust 
Co. V. Walworth, 1 Comstock, 434, Menkens v. Watson, 27 Missouri, 163. 

4 Ibid. ; Ferguson v. Carrington, 9 Barn. & Cressw. 59 , Corning v. Southland, 
3 Hill, R. 652 ; Menkens v. Watson, 27 Missouri, 163. 

3 3 Chitty on Conun and Manid. 197, 198 , Smith v. Cologan, 2 T. R. 188, note; 
Paley on Agency, by LWd, 171, 172; Clarke’s Executors v. Van Keimsd}k, 9 
Caanch| R* 153 ; Ante, ^V42. 
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responsibility on the contract, if it purports to be executed by 
him merely as an agent, although without such ratification he 
\ would be liable to the other contracting party for his misrepre- 
sen^tion or mistake of authority. Thus, if a person should in 
his^vn name, but in the character of agent of the owner, sign a 
written agrocmeift for the sale of an estate, without any author- 
ity from the. owner, and the latter should afterwards sign the 
same agreement, and declare thereon, that he sanctioned and 
approved of the agent’s having signed it in his behalf, the agent 
will no longer be personally liable on the contract ; but hts prin- 
cipal only will be liable, even although the agent without such 
ratification, might have been liable thereon.^ 

§ 251 a. One other consi(l(*ra1ioii is important to be borne in 
mind. It is, that a|pitification can only be effectual between the 
parties, when the act ^ dune by the agent avowedly for, or on 
account of the principal, and not when it is done for, or on ac- 
count of the agent hinis(‘lf, or of some third j)ersoii. This would 
seem to be an obvious deduction from the veiVy nature of a rat- 
ification, which presupposes the act to be done for another, but 
without competent authority from him ; and therefore gives the 
same effect to the act as if it had been done by the authority of' 
tho party for whom it purported to have been done andashis' 
own act. llene<' it has been laid down as a maxim of the canon 
law, Ratum gins habere non potest^ quod ipshts nomine non esi 
gestum? The same rule was early recogiu/ed in the common 


1 Spittle i;. Lmrender, 2 Brod. & Bin<r. 452; J'ost, § 27S, note. See Collins v, 
ButN, 10 Wend. 309; Lucas v. Barrett, 1 Greene, (Towa,) Bep. 511. Whether 
a per^'On who has signed an in^'trument, as agent, but without authority, will be 
responsible, eith«*r on the instrument itself, or by a spe< ial action on the case, to 
the other part}, if his prlinupal afterwanls ratifies his act, has been a matter of 
some diversity of judicial ojiiiiion. In “fll^allou w. Talbot, 16 Mass. 11. 461, the 
Supreme Court of Massachusetts held incidentally, that he will not b(3 liable after 
such a ratification. In Rossiter v. Rossiter, 8 Wend. R. 494, the Sujireme Court 
of New York intimated a diflerent opinion. See also Palmer y. Stejdiens, 1 Dc- 
nio, R. 4 72. T’pon principle, it would seem, that the ratification will make the 
instrument binding on the principal, in the same manner, and to thasame extent, 
as if he had originally authorised it; and, of course, the agent will not, under 
such circumstances, render himself personally liable, unless, by the form of the 
instrument, he has included a personal liability. Post, § 264, note. 

9 See the learned note of the Reporter to the 'casg^of Wilson v. Tununan, 6 
Mann, k Orang. 239, note (a). 0 
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law, and has been recently explained in the most satisfactory 
manner.^ 

§ 252. Having stated the general nature and effect of a ratift 
cation^ it remains to consider, what acts of the principal will 
amount to a ratification. Whenev(‘r there is an express assent 
to, or an express confirmation of, the transaction, there can be 
but little difficulty in applying the doctrine. If the act of the 
agent purports to be under ‘^eal, and in the name of tli^' princi- 
pal, as to be his deed, the ratification also must, as we have 
seei^^e by an instrument under seal.^ Bui, in other cases, how- 
ever informal the instrument maj be in its structure and^ lan- 
guage, if it can be gathered from the eontinits, that an (*xpress 
ratification is intended, that will sulliee. 

§ 253. But by far tlie largest ela-- of Gilse'^ of ratifications of 
unsealed contracts arisen by implieatioii from the acts and pro- 
ceedings of lh(‘ principal i)t jmis: for it i- b\ no inean> necessary, 
that there should be any po^if^\e or direct e‘»nfiriiiation.® And, 


' Wilson r. Tuniman, G M.imi K Grans» 2.JG On tins (Mia‘<ion Ian 1 Chit f 
Justice Timl.ill 'i.'inl “ That an at t tltmt, toi ant>tlit t, In a i)t'rson, in>t a^sninini: 
to act for hniiM'lt, but for suih othei peiMui, ihouj^h ^Mtlloul *iii> jiKicdcnt au- 
thority ^hatevci, Ihtoiiics the at t of tlu* itiinci{)nl if "uiKniucntb Jaiififtl In 
him, is the known anti woll-ostablishetl iiitf of lau In that (a^e the piiin ij»al is 
bound by tho act, whothor it In* for Ins lUinuit nt tir hl^ ad\ant.\"t‘, and wlKUher 
it be ft)un \d on a ttirl or a contiact, to tho miiu t. \.ti nt as b\, and Mitli all the 
con^etjuoiu Ob nhiih l()llo%\ fioiii, the same at t tloiio In his pioMOU" authority. 
Such wa*' the precise tlistinction taken in the You-Uook, 7 lien 4, fo. that 

if the biiilill totik the ht»riot, claimiiirt projicrt} in it himself, the siihseipient 
agreement of tlic lord would not auiount tn a raiifieation of hi> aulhtirity, as 
baililf at the time ; but if In^ took it, at the lime, as bulill of the lonl, the subse- 
quent ratifn at loii In tho loid made him bail i if at the time The same distinc- 
tion is also laid ilown In Amleison, i\ J., In (lodboll's Reports, lOJ). ‘ If one Uci\o 
cause to di^tiain rii} goods, ^md a stfanger, of his onii nroni, 'without an} war- 
rant or authoftt} gi\en him b\ the other, takes im ooods, not as bailfc' or ser- 
vant to tho other, and I bring an action of titspass airaiiisPhiin, can he ext use 
himself by sa}ing that he did it as his baililf or servant? can he also father his 
niisdoineanoi upon another ? lie cannot ; for once he was a trespasser, aiul his 
intent was manliest.’ ” 

2 Ante, §§ 49, 2t2 ; Hlood v. GocMlrieli, 9 Wend. G8 ; S. C. 3 2 Wend. R. 565 : 
Hanford o. JM’Nair, 9 Wend. R. 57. But see oontik, McNaughten r. Partridge, 
11 Ohio R. 223; Cady r. Sliepherd, U Pick. 400; Ante, §$ 49, 51, 125, 242; 
Story on Partnership, § 122, note. 

3 3 Chitty on Comna and Manul’, 197, 198 ; 1 Liverm. on Agency, 45, (edit. 

1818 .) 
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for this purpose, the acts and conduct of the principal are con- 
strued liberally in favor of the agent.^ Where the evidence is 
doubtful, and may admit of different interpretations, there it 
seems^ proper to submit the question for the decision of the jury. 
But, where they can justly lead to no safe or satisfactory con- 
clusion, a ratification ought not to be presumed.^ Slight circum- 
stances and small matters will sometimes suffice to raise the 
presumption of a ratification.^ [Thus, where a principal, on being 
informed of a purchase by his agent, in the name of the nunci- 
pal, did not deny the agent’s authority to make the purWase, 
but merely complained of the manner in which it had been ex- 
ercised, he was held to have admitted the right of the agent to 
bind hlm.^] But, whenever the acts and conduct of the principal 
are inconsistent with any other supposition, the presumption of 
a ratification becomes, of course, far more violent and conclu- 
sive. Thus, for example, if an agent who is einj>loycd to pur- 
chase goods at a limited price should exceed that limit, and the 
principal, after full knowledge of the facts, should receive them 
on his own account', without objection, it would be presumed, 
that he intended to ratify the transaction.^ And, a fortiori^ if 
the principal should not only receive, but should sell them on his 
own account.’^ The same conclusion would arise, under similar 
circumstances, if the agent had no authority whatsoever to make 
any purchase. So, if an agent should sell goods contrary to his 


1 Tcrril v. Flower, 6 Martin, R. 684 ; 1 Liverm. on Agen(‘y, 1194 ; (edit 1818) ; 
Codwi^e V. Hacker, 1 Caines, R. 520 ; Loraiiic v. Cartwright, 3 Wash. Cir. R. 
151 ; Brync v. Doughty, 13 Georgia, 46. 

2 Sec *Pi*nn. &.c. Steam Navigation Co. r. Dandridgo, 8 Gill Johns. U 248 ; 
Horton V. Townes, C Lt‘igh, Virg. R. 47 ; Crooker v. Appleton, 25 Maine R. 131 ; 
Barnard y. Wheeler, 24 Maine R. 412 ; Bryant v, Moore, 26 Maine R. 84. 

3 3 Clijtty on Comm, and Maiiuf 197, 1^; Paley on Agi*ney, by Llo^d, 171, 
172 ; Wwd *). Evans, Salk. R. 142 ; S. C. 2 Ld. Ra^iii. 928 ; Tfibrold r. Smith, 
11 Mod.R.t-7; <min V Penn, I Peterh, Cir. R. 496 ; Lorainc v. Cartwright, 
3 Wash. Cii R. 151 ; Richmond ManuPg Co. v. Starks, 4 Mason, U. 296 , Bank 
of Columbia v. Paterson’s Adm’rs, 7 Crauch, 299; Terril v. Flowei, 0 Martin, 
B. 584 ; Rogers v. Kueoland, 13 Wend. 114 ; Cod wise v. Hacker, 1 Caines, R. 
526 

4 Johnson v. Joneia, 4 Barbour, Sup. Ct. R. (N. Y.) 369. 

8 Paley on Agency, by Lloyd, 113-115; Odiornc v, Maxey, 13 Mass. R. 178 ; 
Clark's Ex'rs v. Van Reimsdyk, 9 branch, R. 153. 

0 See WillLoks v. Hollingsworth, 6 Wheat R. 241, 259. 
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instructions, and the principal should afterwards receive the pro- 
ceeds without objection, it would amount to a ratification of the 
sale.^ ^ So, if a ])crson slioukl sign or indorse a note, as agent 
for another, without authority, and llic principal should after- 
wards, upon a full knowlcge, p^oml'^c to pay it accordingly, that 
would amount to a ratification of tiie aetj'-^ [without any new 
consideration.®] 

§ 2o4. So, if a parfy should receive a note for collection, and 
should improperly convert it to his own use, and affi^rwards 
the principal, upon notice of all the facts should take the 
agent’s own note for the amount, he would be bound thcrel)y ; 
and^c could not afterwards reco\er the iijune\ from a third 
person, to \\ hoin the convtTted note htid l)een paid.* So, if a 
per''On should, .witliout authority, make a eontr ict to borrow 
money for a corpi»ration, and the inonej ‘should be applied to 
the benefit of the corporation, which should afierwardh recognize 
it as a debt, by paying interest thereon, and passing accounts 
relative thereto, it would amount to a ratification of the borrow- 
ing of the money, on the part of the corporation.’' 

^ 200 . Long actpucscencc, aLo, wiiliout objection, and even 
the sih'iice of the iiriiicijml, will, in many cases, amount to a 
conclu'^ive jiresumption of the ratification of an unauthorized 
act; cspeciallj, wh<*rc such acquiescence is otherwise not to be 
aeeoiinti for; or sucli silence is cither conliarj to the duty of 
the princ’oal, or it has a tendency to mislcail the agent.^ Thus, 
for eicamplc, if an agent, without authority, should eompromiae 


1 Foiifster r. Boardumn, 1 Stoi\, U 13, l\iliuc*Tton i. llnxforil, 4 Denio, 
R 106. 

8 Ffiin r Harrison, 4 'f 11, 177; Fit/palruk r. School Comini'-Moiu rs, 7 
IIumplirejM, 224, I>ong r. (’olnnn, 11 Ma^s. U. i)S ; Dow v Spenin, 29 Mis- 
souri, SS7. 

3 C )tnni(‘i< ial Bank v Waricn 15 N Y. Hop. (1 Smith.) 577. ^ 

^ 1 Livorm. on Agency, 47, 48, (edit 181S) , C’uslmnn t\ Loker, 2 Mass R. 
106. 

5 EfJiKCOpal (Miant S(K*iet\ v. Episcopal Chureli in JDedhain, 1 I’lek R. 372. 

® Coimdor r Hitter, 4 Wash ('n R 549; Enek e Johnbon, 6 Mass R 193; 
Ainoij e. Hamilton. 17 Miss R. 103; Towle r. Stevenson, 1 Johns. Cas. 110; 
Aimstrongr. (Hkhie^l, 2 Johns Oas 121; Pitts t>. Shubert, 11 i^ouis. Rep 2dh ; 
Kingston r. Kincaid, 1 Wash. Cir U. 153 ; Forrestier v. Boanl nan, 1 Stoij, R. 
48; Ante, g '>o ; Non is r. CcM'k, 1 Curtis 464 1 Owsley r. Woolliopter, 14 Geor 
gia, 121 ; Wright u. Boynton, 37 N. il. li. 0. 
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a debt of his principal, who, after knowledge of the fact, should 
make no objection, but acquiesce, for a length of tinip, in the 
act, .he would be held bound by it.^ [But it has been said that 
if an agent has a special and limited authority to sell his prin- 
cipal’s property, and sells it in violation of that authority, it is 
not the duty of the principal to seek the purchaser and notify 
him of his claim ; and his mere omission to do so will not ordi- 
narily be a ratification of the sale.®] 

[§ 255 a. So, where an agent took a demand for collection, 
and received in payment bills of a bank, the solvency of which 
he did not know, and took the guaranty of the d(‘btor, with 
surety, that the bills were good, and, upon making his conAuct 
known to his principal, the latter received the money and guar- 
anty, saying he would see what could be done with the money, 
and he kept it two or three months before* he ascertained its 
value, when the bills proved to have been worth but twenty 
cents on the dollar, at the time they were received by the 
agent ; it was held, m an action of account for tlie deficiency, 
that the principal had acquiesced, by his conduct, in the doings 
of the agent.®] 

§ 256. Where an agency actually exists, the mere acquies- 
cence of the principal may well give rise to the presumption 
of an intentional ratification of the act.^ The presumption is 
far less strong, and the mere fact of acquiescence may be deemed 
far less cogent, where no such relation of agency exists, at the 
time, between the parties. However, if there are peculiar rela- 
tions of a different sort between the parties, such as that of 
father and son, the presumption of a ratification will become 
more vehement, and the duty of disavowal on the part of the 
principal more urgent, when the facts are brought to his 
knowledge. 

§ 257. The Roman law, which upon this subject, seems to 
have proceeded upon the same principles as our law, j)uts the 


1 1 Liverm. on Agency, 45-47, (edit. 1818) ; Arm«>lrong v. Gilchrist, 2 Johns. 
Gas. 424; Crane v Bodwell, 25 Missis. 507 ; Abbe v. Hood, 6 McLean, 100. 

® White V. Langdbii SO Verm. 599. 

9 Pickett V. Pierson, 17 Vermont R. 470. 

< Courcier v, Ritter, 4 Wash. Cir. R. 549 ; Amory v, Hamilton, 1 7 Mass R. 
lOS ; Erick v» Johnson, 6 Mass. R. 193 ; Fitzsimmons v. Jo*)lin, 21 Vermont, R. 
129 ; Johnson o. Jones, 4 Barbour, Sup. Ct R. (N. Y.) 369. 
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case of a son, who should borrow money in the absence of his 
father, as if by the authority of the father, and should write to 
him to pay the money to the lender ; and it declarers, that, if the 
father does not approve of the loan, he ought immediately to 
make known his dissent to the lender, otherwise he will be 
deemed tacitly to have ratified it.^ A fortiori^ the father will be 
deemed tp have ratified the act of borrowing, if he has com- 
menced paying the debt. Hoc ampHus cessabit Scnatus^consuU 
fum, 61 patrr solvere c(Pjnt, quod /iliusfamilias mutuum sumpserit, 
quasi rahnn habiu rit? 

§ 2-“)S. Jn n'spcct to silence, whether it operates as a presump- 
tive ])roof of ratification, may esseiituilly depend upon the par- 
ticular rclailons bctwetui the parties, and the habits of business, 
and the usagcjj of trade. In the ordinary course of business 
between merchants and their corrchpondents, it is understood 
to be the duty of the one party, receiving a letter from the 


i Di«;. I-ib. 14, tit. 0, 1. , Pgtliiei, rtind. Lib 11, tit. (>, n 6 , 1 Lntnn. on 
ArJ^nc}, IS, 49, fediL IHIK ) The pa-'vi;'!* is fiom I’aulu-, and is as follows Si 
Filinsfanulia'i, absento palro, quasi f \ inandatu k ju> poi'uniam ac< (]»i*rit, taMS'^et, 
et rid Patrein btora'* onii^it, ut oam pocuniani in provintMa vihoret; debel J\iter, 
si actum Iiln sui improbat, continuo testationem intcrpoucrc (.ontiaria* voluntatis. 
Dig. Lib 14, tit. 0, 1 16. JVithicr add^ Aboqinn vidctui tacitc rat mu habere. 
Pothicr, I’and. Lib. 14, tit. 6, n. 6, n. The la.^e-* ( ited in the text, as put in 
the Homan i.iw, arose umler the ISIacodoiiian Decree, ("O (ailed,) made to pre- 
vent vourig aeir* from running into extraiaganct, bv soi n tli l) 0 ^ro^ving money 
during tin lives of their fathers, upon a snuil.ir poluv to that which go\ erns in 
our law in relation to post-obit bonds But siiU thej illu«^trate the general prin- 
ciple. The mar rclalionshi[) between the parties in such cases furnishes a pre- 
sumption of appiohatioii uiile.^ there is a dissent Euicngon, sur Assur. Tom. 2, 
ch. 6, § 6, n. 2, jip. Ill, 14.^. Gothodfmlus, in his commentary on the text of 
the Digest, says . Literas qm lecipit eoiijunctionis favore, presumitur proliare 
ea omnia, qua* in literis compri hensa sunt, nisi continuo, sou illico, contradicat 
Gothodfred. ad Siuiatus Consul. Maecd. Dig. Lib. 14, tit. 6, I, 16, Cujacina 
puts the (ase expiessl} upon the ground of an iiiqilied ratification, from the 
silence of tlie fatlnu'. Verum, non tain epistola ipsa habetur pro ratihahitione, 
quam tacilus consiMisus patris accipieiitis epistolam missam a iilio, qui certc pro 
ratiliabiiione est. Cujac. ad L. 69, penult fl. mandati, (Dig. Lib. 17, tit 1, 1. 69, 
§ 5,) C’ujacii Opera, I'om. 6, col. 630, E ; Cujac. ad, L, 6 AT. ad. Sen.* Consult 
Maced (Dig. Lib. 14, tit 6, 1. 10,) Cujac. Opera, Tom. 6, col. £26, E ; 1 Emeri- 
goii, A.ssur. ch. 6, § 6, p. 146 ; 1 Livenii. on Agency, p. 48, md notes, (edit. 
1818.) 

* Pothier, Pand. Lib. 14, tit 6, n. 6 ; Dig. Lib. 14, tit 6, 1. 7, § 16. 
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other^ to answer the same within a reasonable time ; and if he 
does not, it is presumed that he admits the propriety of the 
acts of his correspondent, and confirms and adopts them. This 
presumption seems now, in favor of commerce, to be universally 
acted upon. And, thert'fore, if the principal having received 
information, by a letter from his agent, of his acts, touching the 
business of his principal, does nut, within a reasonfible time, 
express his dissent to the agent, he is deemed to approve his 
acts, and his silence amounts to a ratification of them.^ Nor is 
this a principle peculiar to our jurisprudence. It has received 
the sanction of the Roman law ; ^ and has also been fully recog- 
nized by modern commercial jurists on the continent of Europe.® 
Even if no such prior relation of principal and agent has existed 
between tfce parties, yet, if a party, who has acted for anotlier, 
gives notice thereof to the principal, and the latter makes no 
reply, or no objection, it will, in many cases, afford a presump- 
tion, that he ratifies the act.^ 


1 Liverm. on Agciu*}, [.}). 49, 306, (i*dit. ISIS); Pah'y on Agency, by 

Lloyd, 31; rrince i\ Clarke, 1 Barn. ('resaw. 186; Bell r. Ciiniiingliaiii, 
8 Peters, R. 09, 81 ; Cairnes r. Bleccker, 12 Johns. 11. 300; Coun ier v. Ritter, 
4 Wash. Cir. R. 049 ; Vianna v. Barclay, 3 Cowen, R. 281 ; Norris i’. Cook, 
1 Curtis, Ct. 464; B^edin v, Lubarry, 14 Serg. ^ Rawle, 30; Richmond Manuf. 
Co. V. Starks, i Mason, 296. * 

2 Ante, § 257, and note. 

3 1 Einerigon, Assur. ch- 5, § 6, p. 145; Straeclia, De Aflsccur. gil. 11, n. 47 ; 
Casaregis, Disc. 30, n. 68 ; JW. 102, n. .54 ; Disc. 131, n. 7 ; Disc. 225, n. 64 ; 
1 Liverm. on Agency, 49, and note, (edit. 1818) ; Id. 396, and note. 

4 Mr. Livermore seems to doubt this. Ills language is, (1 Liverm. on Agency, 
p. 60, edit. 1818) : “ When the relation of principal ami agent does in fact 
exist, although in the particular transaction the agent has exceeded hi^ author- 
ity, an Intention to ratify will always be presumed J'rom the sih'nce of the prin- 
cipal, who has received a letMkr, iuforming him what has been done un his 
account. But, where the person doing the business, is a mere volunteer, who 
has officiously interfered in the affairs of another person, and Las fiffocted an 
insurance, or made a jturchase for him, without any cblor of authority, 1 do not 
conceive that U^e other person is bound to answer a letter from the intermeddler, 
informing him of the contracts so made in his name, nor that his silence can be 
COttstruecl into a ratification. Certainly no case has gone this length, and the 
opinion of the great Cujas is, that this is no ratification.” Tlie citation from 
Cojas, above refenred to in § 257, note, is probably that on which the learned 
author relied ; and if it is, it does not fully support his own ])osition. Perhaps, 
in the oases of the intermeddling of mere strangers, it would be difficult to find 
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§ 2o9./In many casos, also, a ratification will be inferred from 
other collateral circumstances. Thus, if the principal, wjiose 
goods have been sold without his authority, should sue the pur- 
chaser for the debt due th(Tef(»r, that would amoiuit to a ratifica- 
tion of the sale; for the syit would not, upon any t»ther ground, 
be maintainable in tliat forni.^ So, if a fuctor j^hould sell goods 
for a price below liis limits, and should send an aecouni of .->ales 
to hift principal, who should make no obji etion, but should draw 
for tlu; balance, admitted to b^ due on tiie account, it would 
amount to a ratilieali«)n of the ''ule.- So, if ilit* principal .•»hould 
sue the agent for the money ri'eeived by limi upon ^neh sale, that 
would also amount to a ratilieatiun.' S(^ if a b.u lor should pur- 


aii} onuj'U U iiiUlioiitv foi nq |iu-itu»ii, .i'* tint llu ipal ^^^)ukh ill 

all ( s, he bound t<» answn tlu |u i>* ui, u }i«i a*"*imu tl to lu In'- a'«u ni. .nid, if 
hu did not, Ins sili uri siiould be (oiiotiiu'l into .i i itilu atioii . and tlu du^tiino 
ot tlu* Koinaii Ia\v, ti** to a Xu^otioinni (b-ttn. i" nut ivoiabb t'> ii. llul, on tbo 
otliui band. It would bi* diilimlt to '‘i\,ibat Iiis •‘luiu* oiujbl in no < to be 
construed tis a iiitdiuation Isim 1 Li\» un 011 ALieiu.}. It, ')J. (iibt. Isis)* 
Anil , ^ ll llu*a(f 1 “ funtn tftr donu loi tlu* ap]» ui ni biiilitof tlu ]>rin- 
iip.il, It would 1h* harsh to si\, tbit O'* buinj dom* b\ a stran'_ui dot ^ not iMiiitle 

linn to the bom lit ot tlu* 'ilomool tbo prim ip il. a> a i>H''nmptiM i at i beat ion, 
wlu'p bo has bad hill noth 1 ol llu* at t, and b i^- 'lono nodmu i'» lopiubato it 

1 l*.ib } on ,.Vtron(*\ , b\ IJo\d, I'iJand imlo : Id 17*J. 17^1, \\ lUon i. l*oultoi, 
‘J Ml sjn, Smith r. Ihulson, 1 I. U. 211, Foriiuson 1 . ( .iriinuton, J) Ibun. & 
Crc'^-w .> > , IVtors ?*. l>,ill(*'»tior, .> Pu k. ria, ‘* 0 o, oou , ('opt land i\ I bo !Moro. 
Jns ( o U I'l 1 IDS: 11 nil i. l>uoiI\, 2n N. llain]». li. Ill, Dodno l\ Lambert, 
2 liosw. 570. 

2 Kiohnioml Manuf. Lo. v. Starlv*<, I ^[ason, IL 21^tJ. 

l*a!o} (»ri \irom>,b\ Llo\d, 17 2,17:1, Wilson r. JVuiltt r. 2 Str. Sal); llnlloil 
r. Ihdo, I Atk. Tis • Simth r Ilodsoii, 4 T. U. 211, HomI i Pack, 7 Hast, 11. 
10 1, loG . Zmo r. Voidollo, 1» Loui". K. al Hut soo Iluntoi i\ IVnisoprlO Hast, 
11. 37 s, 304; Fonoinoro r. W wStatos, Dali. H. 3a7 , Kollov r ^iiins»n, 7 Ma>s. 
310; Woodwanl v Siodaui, 11 Ohio U. 30:5. In Piters r. Hallo^tior, 3 Pick. 11. 
405, :>0j, the Oomt iiolil, tb.d tbo more brinpiii;r ot a sun in asslmipsit, b\ the 
nssijiuoos, uiidor a bill of ladinp, foi the proooods ol a o.iipo wioiiirfully sohhby 
tbo ina tor to iroditois of tbo assjipnor, who had iloduOod tlioir dobt ihorofroin, 
lor wliioli .sum tho suit was broiiplit apaiiist Iho oretlitors, but which suit was djs- 
oontnimi} bolbio u liial, and troxor brought fur the gtMids against tho oroditor-', 
was not an adirinaiioo of tho salo ; it appearing, that, bed'oro tho suit in assumpsit 
was bionuht, tho assignoos liad writtoii to the creditors, saying, that llio whole 
oargt) holomji'd to ihoin, and that tho money was ]>aid wrongful y, ami tlaiining 
to ha\o it n*|)aid. Tho assignot's, thorofore, had full knowlodgo of all tho facts; 
hut soi*m to h.ivo brought the action of assumpsit under a mistake of the law. 

AOKNCV. 25 
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chase goods contrary to his orders ; and the principal should, by 
letter, refuse to accept the contract ; but yet, having received the 
goods, he should afterwards sell them, not on his factor’s account, 
but on his own account ; that would amount to a ratification of 
the purchase.^ [And if the act of one professing to be authorized 

Perhaps it may be thought, that the doctrine of this case, upon this point, may 
require further consideration, since the action of assumpsit may be treated as a 
waiver of the tort. But then, upon the Authority of Hunter v. Prinsep, 10 East, 
R. 378, 394, ought it so to be treated ? 

1 Cornwall v. Wilson, 1 Ves. 509 ; 1 Liverm. on Agency, 395, 39G, (edit. 1818); 
Paley on Agency, by Lloyd, 28, 29, 31. The case of Hunter i\ Prinsep, 10 East, 
R. 378, 394, seems to present an apparent exception to the rule, although it may 
be distinguished from the other ca^es. There, the master of a ship, which was 
wrecked in a foreign port, sold tin? cargo, and remitted the proi*eeds to the own- 
ers of the ship; and the owner of the cargo^broiight an .action for money had and 
received to his use. It was contended, that, by this form of action, the plaintiff 
had affirmed the master’s act in selling the goods ; and that, consequently, the 
owners of the ship had a right to relaiii for the freight, pro rata ; for the sale so 
affirmed had dispensed with the prosecution of the voyage. But it was held, that 
the plaintiff might recover without any deduction for freight : and that the only 
effect of this form of action was to waive any complaint, with a view to damages, 
of the tortious act, by which the goods were converted into money; and t») <‘on- 
fine the plaintiff’s right to recover the net proceeds of the sale. Dn that occa- 
sion, Lord Ellenborough said : “ The fallacy of the argunufiit, on the part of the 
defendants, appears to us to consist in attributing more effect to the mere fbnn of 
this action, than really belongs to it. In bringing an action for money bad and 
received, instead of trover, the plaintiff does no more than waive any complaint, 
with a view to damages, of the tortious act, by wffii< h the goods were con\erted 
into money ; and takes to the net proceeds of the sale, as the value of tlie goods ; 
subject, of course, to all the consequences of considering the demand in question 
as a debt, and, amongst others, to that of the defendants liaving a right of sel-ofl* 
if they should happen to liave any counter demand against the plaintiff.*' See 
also Taylor v. Pluincr, 3 M. & Selw. 502, 579, 580, where the doctrine is estab- 
lished, that the owner is entitled to pursue his property, in whosever hands he 
may find it, and into whatever other Ibriii it may have been converted. UjX)n 
this, ground the action in llunter v. Prinsep, 10 East, 11. 378, was maintainable, 
although the goods had been illegally converted into money, as the money was 
the money of the plaintiffi AVhether the doctrine in these cases is reconcilable 
with the decision in Wilson v. Poulter, 2 Str. 859, and Bollori v. Hyde, 1 Atk. 
128, may admit of some doubt ; for in each of these cases, the property, which 
the assignecs^sued, was their own, according to the principles established in Tay* 
lor V. Plumer, S M. & Selw. 562 ; and, consequently, they might sue for it in the 
veiy form which fhey adopted, without confirming the conversion. See post, 

§ 389 ; Paley on Agency, by Lloyd, 173, 174, and notes, ibid.; Jackson v. Clarke, 

1 Y. & Jerv. 216 ; Peters v. Ballestier, 3 Pick. 495, 505, 506 ; Fenemore v. U. 
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as agent of a corporation, in the sale or mortgage of property, be 
such as will admit of a ratification without any formal instru- 
ment or express vote, and the- consideration come to the use of 
the corporation, and is retained, that will be evidence of a ratifi- 
cation.^] 

§ 260 , In many cases, also, a ratification will be inferred from 
the mere habits of dealing between the jxirties, even wlierc the 
course of dealing between them may not amount to satisfactory 
Igroof of an original authority.- Thus, if a broker has been ac- 
customed in some instances to settle losses on policies for his 
principal in a particular manner, without any objection being 
made, or with the subsequent acqui(‘S(*eiice of his principal, and 
he should afterx^ards settle oilier j)olicies in the same manner, to 
which no objection should be made vbiliin a rea.st>nable time, a 
presumption would arise of an implied ratificTition, even though 
the prineipal miglit, in some other cases, liax e•e\p^es^t‘d a disap- 
probation of that mode of sellh'inent.’" 


CHAPTER X. 

LIABILITIES OF AGENTS TO THIRD PERSONS, ON CONTRACTS. 

• 

§ 261 . us, in tlie next phu'e, proceed to the consideration 

of the liai ilitics of agents to third ptTsons. 1 'liis may be either 
on contmets, or on torts. And first, on contracts. In general, 
when a man is known to be acting and contracting merely as 
the agent ol another, wli<» is also known as the principal, his 
acts and contracts, if la* j)ossesses full^authority for the purpose, 
will be deemed the nets and contracts of the principal only, and 
will involve no personal responsibility on the part of tlie agent, 


States, 3 Dali. R. 357; Vernon v. llankey, 2 Term 11. 113, 121; Kelley.^?. Mun- 
son, 7 Mass. R. 31.9; Wlllinks r. Hollingsworth, 6 Wheat, li. 240; 2 Smith’s 
Leading Cases, 81, and note, (2d edit.) 

1 Despatch Line of Packets r. Ikdlauiy Manuf. Co. 12 X. Hamp. R. 237, 

« Ante, § 96, 

® See Talcy on Agency, by Lloyd, 280-282. 
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' unless the other circumstances of the case lead to the conclusion, 
that he has either expressly or impliedly incurred, or intended to 
' incur, such personal responsibilitjL^ If a different rule were to 
prevail, it would greatly embarrass all the transactions of parties, 
and especially those of a commercial nature through the instru-^ 
mentality of agents ; since the latter could never escape a per- 
sonal responsibility, in the execution of a mere authority, by any 
precautions whatsoever. This was one of the embarrassments 
growing out of the strict rule of the Roman civil* law, whereby 
acts done, and contracts made, through the instrumentality of 
agents, did not, ordinarily, bind the principals, ex directo^ to each 
other, so as to create mutual obligations and rights of action by 
and between them.^ The remedy was limited to the immediate 

1 3 Cliitty on Coinrn. and 21 1, 212 ; Post, § 263 ; Paley on Afreucy, by 

Lloyd, .T68, 369; Patc*rson r. Gandesequi, lo Ka>t, 62; Ex parte llartop, 12 
Ves. 852 \ Owen v. Goocli, 2 Esp. R. 567 ; ^lanri v. HeflTernan, 13 Johns. R. 5S, 
77; Smith on Merc. Law, 7S, 79; fTohnson r. (Vill)}', 3 1\ Will. 277 ; 2 Kent, 
Comm. Loet. 41, pp. 629, 630, (.*ld*odit.) : Uathbone v. Budlonjr, Johns. R. 1 ; 
Meyer v. Barker, 6 Binn. 234 ; Waring t*. Cox, 1 Miller, I^uis. H. 198; Thom- 

* son r. Davenport, 9 Barn. & Crejjsw. 78. See also Mr. Smiths able note to this 
case, in his Leading Cases, Vol. 2, p. 222-227; Thomas’s iflt’or v. Etlwards, 2 
Mccs. & AVelsb. 215 ; Halglit v. Solder, 30 Barbour, 224 ; Krurtibliaar U Lude- 
ling, 3 Miller, Louis. R. 642; La Farge v. Ripley, 16 Martin, R. 308 ; Zacharic 
V. Nash, 13 Louis. R. 21; Smith on Merc. Law, p. 140, (3d edit. 1843); Camp- 
bell V. Baker, 2 Watts, R. 8.3. Mr. Chancellor Kent, in his learned C'ommenta- 
ries, uses the follow'ing laiiffuage : “ It is a general rule, standing on strong foun- 
dations, and ptTvading every system of jurisprudenee, that, where an agent is 
duly constituted, and names his principal, and eon tracts in his name, the princi- 
pal is responsible, and not the agent.” 2 Kent, 6omm. Lect. 41, pp. 629, 630, 
(4lh edit.) ; Ante, § 1.54, 155 ; Post, § 263-270. 

2 Ante, § 163 ; Post, §g 271, 425, 426. Mr. Livermore has remarked, 2 JJvcrm. 
on Agency, pp. 253, 254 (edit. 1818), upon this jieculiarity of the Roman 

He says: “ The Roman lawyers made a distinction between a promise, made in 
the name of a third person, that such third person shoidd do a particular act, and 
an engagement to procure him to do it. In the first case they held, that the agent 
was not bound ; in the last, that he wfis. It is a principle of the Roman law, that 
no^person can stipulate, or promisfe, except for himself. If, therefore, tlohn had 
promised Peter, that Paul should give him a sum of money, or do for him any 
;jparticular act, ^either John nor Paul would, by that Jaw, have incurred any Obli- 
gation. But, if the promise had been, to procu’re Paul to give the money, or to 
vdo the act, this would have been a valid undertaking on the part of John, which 
would have made him responsible to Peter. In the first case, it is said, that it 
does not appear to have been the intention of the •party, who made the promise, 
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parties to the act, or contract, The agent (and not his principal) 
had a direct remedy against the person, with whom he acted, or 
contracted ; a^d the latter had a direct remedy, upon the same 
act, or contract, against the agent personally, and against him 

to bind himself; that there is no consent from him to give, or to do; or if there 
were, that he has not expressed it ; and, therefore, there can be no obligation. 

Iroiii the nature of the act to be done, ho\^e^er, the presumption was often ad- 
mitted, that the person promising did not ]>roniise simply lor another, but that he 
bad engaged hiniselt for the porfonnance, altliough not so expressed; as, if a per- 
son promised, that another would be his surely ; or if, the agent’s authority being 
doubted, he promi.scd, that his i^rineipal shf>ulfl ratify lii-s a' l, Vinnius says, that 
in Holland, and in ino.st parts of Kuropc, he, wdio promises for the performance of 
another, is under.'ttood to engage himself for that peiiormanee.” 'fhe texts of the 
Roman haw, which he oitci, are as folloAVs : “ Si (pii? aliuiii daturuin faelurum\e quid 
.promiscrir, non obligabitur; veluti, si spondeat Titiuin tpiinquf aureos daturuni. 

Quod si, cfTLM'turum so, iit Titius daret, .spoponderit, obligator. In-^t. Lib. 3, tit. 

20, § 3. Itaque alius, jn^o alio, promittens dalurum faeturiunve euni, non obli- 
gatur; nam de se queunpie promittere o|»ortet. TJ. Lib. 4r>, til. 1, 1. 83, Introd. 

Nemo autein alienum faolurn ]»roinillondo obligatur. lb Lib. 40, tit. 1,1. 38, 
liitrod. Sieut reu^ pnneipali.> imn dlias, quani si dc siia per.'^oiia ])roinittat, obli- 
gatur: Ila fidi'jussores non alia" teiientiir, quam .si so quid datu»- 0 " vel faeturos 
prouiittant. Nam reuin principalem datimim vel facturum alujuid tm.-tra ])romit- 
tunt; (|uia factum alienum inutdlter pnaniiiitur. D. Lib. 4«b tit. 1, 1. Go.’* 

“ Qiiotiens (pils alium si"ti proniillit, nee adjiui picnain, ([mia, vel >er\um suum, 

vel hominem liberum,) quivritur, an etumniitatur stipulalio V El CVlsu.s ait, etsi 

non est huie stipuhtllonl additmn, ni?i steterlt. ptenain daii ; in id, (juanti interest 

sisti, coiitineri. Et venini est, (piod C’eUus ail : naui qui ahum sisli proinittit, hoc 

promittit, i ' "C aeturuin, ut stet. i). 40, tit. 1, 1. SI. Et vide 1). Lib. 13, tit. 5, 

i. M, § 2, e„ Jj. Lib. 45, tit. 1, 1. 8S.” The language of the Code ou this very 

point is very direct; (\;rlissknum eniin, est, ex alterius eontra«;tu tieminem obli- 

gari. Cod. Lib. 4, lit. 12, 1. 3f Vinnius, in his eomuientary on the piissage, in 3 

Instil. Lib. 3, dt. 2o, § 8, n. l,staUs the reasoning, on which the distinction is 

founded, in the following words : “ Qui alium dalurum aut facturum promittit, neque 

ipse obligator, neque alium obligaU Cur aliiiin non obliget, ratio manlfesta est, 

quia nemo ex contractu alterius obligari potest, 1. 3, C. ne ux. pro mar. Cur ipse 

non obligctur, du:e oausie smit: iina, quia non eon.scntit, ut det aut facial: altera, 

quia, etsi proponamus, eum dare aut faeere velle, tameii verbi.s id non promittit ; 

quorum utrurmiue per se solum ex regulis edhimunibus stipulationum satis est ad 

impediciidaui verbordin obligationem. De sc igitur quciuque promittere opor- 

tet, si eum obligari volumus. 1). 1. inter. H3, in pr. de verb. obi. 8ed an n<m 

saltern haotenus eum, qui alium daturum aut fueturuiu proinisit, obligari dieimus, 

ut curare dobeat, ut ilie alius det, aut facial ? Dieendum est, iie hactenus quidem 

eum obligari ; alioqui stipulatio ha^c non esset inutilis ; sed fac turn alienum utili- 

tur promitteretur, contra quam in uuiversum definit llermogon. L. sieut 66, de ' 

fidejuHB. & Ulpian. 1. stipulatio, 38, in pr. de verb, obi." * 

25 * 
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only.i It was to core tUis defect in the administration of justice 
in commercial transactions, that the Praetor interfered, and, in 
the case of shopkeepers, and owners and employers of ships, oft 
other persons engaged in trade, made them (as we have seen) 
directly liable for the acts done, and for the contracts made by 
the clerks, ship-masters, and other agents, (called InstUores,) 
employed by them, within the scope of their ordinary business,^ 
However, in cases where the principal was so bound, the agent, 
acting as Institor, was not, ordinarily, deemed to be personally 
bound, when he openly acted in the name of his principal, and 
not in his own.*^ 


1 Ante, § ]6li; 1 StJiir, Instit. bv Broilie, B. 1, tit. 12, §§ Ifi, 8C; £rsk. Inst. 
B. 3, tit. 3, §§ 43, 4f» ; 2 J^iverm. on Ajrcin’v, eli. 11, pp. 353, 354 (edit. 1818). 
The only remedy, by the ajjent, in sueh cases, was against his principal, to com- 
pel him to a personal and strict pcrlbnnancc ot* what the agent, in his behalf, had 
undertaken should bo done. See 1 lloniat, li. 1, tit. 15, § 2, art. 1, § G ; Id. § 1, 
art. 11; Id. 4it. 17, § 2, art. 1. 

2 Ante, §§ 8, 88, 12S; 1 Dornat, B. 1. tit. IG, § 3, art. 1-3 ; Dig. Lib. 14, tit 3, 

1. 1 ; Pothier, Pand. bib. 14, tit. 1, n. i), 10, 17. 18 ; Id. tit. 8, n. 1-4 ; Dig. Lib. 
14, tit 3, 1. 1, 3, 1 ; Ersk. In.'^t. lb .3, tit. 3, 43, 46 ; 1 Stair, In?t. B. 1, tit 12, 

§§ 16, 18, 19. The language of the Digest on this sulyect is: AOijuum Prffitori 
visum est, sicut cominoda seiitimus ex actu Ii\stitorum, ita etiam obligari nos ex 
contractibus ipsorum, et convoniri. Dig. Lib. 14. til. 3. 1. 1 ; Pothier, Pand. Lib. 
14, tit. 3, n. 1 ; Jd. tit 1, n. 1, 2. In the.se ca‘<es, although the PraHor gave an 
action against the principal, in fa\or of third per,>oni» dealing with liia agent, in- 
stitor, or shipmaster, yet his edict tlid not giv(i a recipro(‘al action by the prin- 
cipal against such third j)crson, and the remedy was doul)tcd. l)ig. Lib. 14, tit. 
1, 1. 1, $ 18; Id. tit 3, 1. 1 ; Pothier, Pand. J^ib. 14, tit 1, n. 18; Id. tit 3, n. 4, 
and Pothier’s note, (3.) who suggc.sts that the eijuity is reciprocal. 

3 1 Domat, B. 1, tit. 16, 3, art 8 ; Dig. Lib. W, tit. 3, 1. 20; Pothier, Pand. 

Lib. 14, tit 1, 11 . 9, 10, 17, 18: Id. tit 3, n. 2; Kr.sk. Inst. B. 8, tit. 3, § 46; 
Pothier on Oblig. n. 7 4, 447-44 0; 1 Emerigon, Asstir. ch. 5, § 3, pp. 137, 138. 
The case put in the Digest is that of a banker, wbo.se agent wrote a letter, as 
agent of his principal, informing anothi^r person of a sum of money put to 'his 
credit for which it was held,’ that the agent was not personally resiionsible 
therefor.* Lucius Titiiis men.ste nummularia*, fjnam exeree.bat, habuit libertum 
prsepositnm. Ts Gain Stdo eavit is ha*c verba. “ OetaVius Tenninalis, rem agens 
Octavii Felieis, Doinitio Felici, Salutcm. Ilabes penesirnensam patron! mei 
denarios mille, quos denarios vobis numerare debebo pridie kalcndas Matas*" 
Qumsitum est, Lneio I’ilio defuncto sine ha'r<'de, l»onis ejus venditis, an ex epis- 
tola jure conveniri Xcmiinalis pos.sit V Respondit, nec jure his verbis nbligatuoit 
nee ceqif Rate m convenitiidi eum supere.sse; qtnim id Institoris officio, ad fideth 
mensse protestandam, hot ipsisset. Dig. Lib. 14, tit. 3, 1. 20 ; Pothier, Pand. Lib. 14, 

Hit 3, n. 2 ; 2 Eqperigon, Assur. ch. 4, § 12, pp. 465, 466 ; Ersk. Inst. B. 3, tit. 3, 
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§ 262, The rule of our law, which ordinarily jexempts agents 
who are acting within the scope of their authority, from all lia- 
bility, is certainly founded in general convenience and sound 
poUcy.^ And it has, accordingly, been generally adopted by the 
modern commercial nations of Europe.^ But our law does not, 
any more than the law of those nations, exempt the agent from 
personal responsibility, where he chooses, by his own act or con- 
tract, voluntarily to inciir it, or where, from his own conduct, 
or the form of the act or contract, it is necessarily irnolied, or 
created, by operation of law.^ Perhaps, after all, the Roman law 
did not, in this respect, dififer so essentially in principle from ours, 
as at first view it would seem to difler. That law held the agent 
(as we have seen)^ to be j)ersonallK' liable, in eases where hi; was 
the sole iinmediate party to the conlraet ; but if he was named 
and acted solely as agent for a known principal, he was ordina- 
rily exempted from liability/' The principal dilVerenee bet\v(;en 

§46; 1 Doniat, 15. K til. IG, § 3. art. S: 2 Livorni. on rli. 11, p. 247, 

and noti*. Anil ajiain it san! . Itnn: '^i prociiraton iniCuam pr» viniam 
dedcro tni eontcniplationc, ut rriMliton-ni tinmi, vrl tuuin illK'ivt , a'lvor'sus 

te lu'gotionini gostorum liahrbo artioiu-m ; 1*1:111, <*imi »[iio coiitraxi, 

nullam. l>ig. Lib. 3, til. ,j, 1. G, § I ; Lotlii**r. I'aiirl. Li!». 3, t’t. o, n. 4. 

A 2 Kent, Comm. Lert. 41, jip. G2r*, t»3a, ( nli i-ilit.) 

® 1 Stair, Inst, hy Broilic, 15, I, tit. 12, IG, IS, 1 1* : Kr>K. Tnst. B. .3, fit. 3, 
§§ 45, 46; 1 Doinat, 15. l,.tit. 16, jj .3, ait. S; Pothior 0*11 < Mtlig. 11. 74, 447--14f>; 

1 J)omat, Ii. 1, tit. 16, § 3, art. S; I Kmorigon, A*'>iir. i li. 3. pp. 137, 138; 

2 Emcngii.., Assnr. oh. 4, § 12, p. 465 ; r«>tliii*r, 'IValti* -lo A-'iir. n. 96. Kuier- 

igon lays lown (2 Kmcrigon, Assur. eh. 4.^ I J, p. 465) tlu* 'gonoral rulo. in 
these wonls: Kn regie gi'iieralc*. It* eommiaisionaliv, qiii j>roiin‘t, ipii stipule, ipii 
agil cn sa qunlite de propose, ne s’oblige ]ia< en son noni pr»>]»re. 11 est simple 

miuistre ot e.vdcutour. 11 ost tona a rien de plus i[u a exhiber son mandat. 
Mats le couunissloniiairc, qhi eontraete on son noiu, s’oblige sans distiiu-tiou vis-a- 
vis da tiers avVe qui il eontraete, paree qu'on ignore sa qualite, et qu'il est eense 
pluldt agir pour soi, quo p»)ur autrni. I’titiiis meo nomine, qiiam pro alio. Post, 
§271, 

2 Pothier on Oblig. n. 74,447, 448; Palcy on Agcney, by Lloyd, 368, 369; 
Ante, § 261 ; Post, § 263-270. 

4 Ante, § 261 and note ; Dig. Lib. 14, tit. ,3, 1. 20 ; PotUier, Pand. Lib.^l4» tit. 
.9, n. 2 ; 1 iloipat, B. 1, tit. 1C, § ;t, art. S ; Pothicr on Oblig. n. 74, 44 7, ^48 ; 2 
Liverm. on Agcney, 248, 249, note, (edit. 18is.) 

® Domat has laid down the doetrinc in the following terms » “Factors and 
agents, who treat only in this quality, (i. c. as agents,) arc not bound in their own 
names by the engagements which they eontract on account of the business which 
is intrusted to them, and in the name of their masters.” 1 Doo^at, B. 1, tit. 16, 
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our law and the Roman law seems to have be^n, that ordinax^^t/ 
and independently of the Preetor’s Edict, the agent could con^ 
tract only in his own name, and hot in that of his principal, and 
the latter was not directly bound thereby.^ 

^ 263. In regard to the liability of agents to third persons, it 
may, then, be laid down as a general rule, subject to tlie excep- 
tions hereafter stated ; (1) That, when an agent executes a deed, 
or other instrument, in the name of his principed, he is not 
personally bound thereby ; (2) That when he makes an oral or 
verbal contract, as agent for another, and at the same time 
he names his principal, he is not personally bound thereby 
(3) And as a corollary from the preceding propositions, or, 
rather, as a generalization of^ them, that, when, in making a 
contract, no credit is given to himself, as agent, but credit is 
exclusivefy given to his principal, he is not personally liable 
thereon.^ Indeed, in most cases of purchases, and sales, and 


§ 3, art. 8, by Stralian. See also 1 Emcrigon, Assur. cb. 5, § 3, p. 137-139, who 
lays down the same rule as that in the text, that the agent is not personally bound, 
where he contracts in the name of his principal. Ills language is, (as we have 
seeit,) that, by the general rule, the agent, (Ic cominissionnairc,) who acts in thi% 
quality, is not held in his own proper name. Ante, § 262, note. It is also a rule, 
that he who acts on account of a friend, or for a person to be named, is not bound 
personally, and acquires Nothing for himself, when he names the person for* whom 
he has acted, or whom be has pointed out. This designation (nomination) has a 
retroaetive eflect to the time of the contract, wliich considered as if it had been 
made by the person named. He admits, however, that in cases of insurance, 
usage has overborne tlie theory, and made the agent personally liable. But in 
such cases the ag(;nt for the insurance, although he contracts on account of an- 
other, becomes liim.self aparty to the contract. Ibid. Our law on ibis very point 
conforms to tbe usage stated by Eruerigon ; and the like doctrine is supporU'.d by 
Valin and Pothier. 2 Valin, Comm. Liv. 3, tit 6, art. 3, pp. 33, 34 ; Pothier, 
Assur. n. 96; 2 Emerigon, Assur. ch. 4, § 12, pp. 465, 467. 

1 2 Valin, Comm. Liv. 3, tit 6, art 3, pp. 33, 34 ; Pothier, Assur. n. 96 ; 
2 Emerigon, Assur. ch. 4, § 12, pp. 465, 46 7. 

2 [But see Lord Campbell, C. J., in Parker v. Winlow, 7 El. & BI. 946,\hat 
the qualification of Lord Erskine was that the agent must name his principal, 

the person to be responsible.”] 

2 Paley on Agency, by Lloyd, 368, 369 j Goodbaylie’s case, Dyer, R. 280, b. 
Marg. ; Owen v. Goe^b, 2 Esp. K. 567 ; 3 Liverrn. on Agency, cb. 11, pp. 245, 
246, (edit 1818); 3 Chi tty on Comm, and Manuf. 211, 212; Meyer v. Barked, 
6 284 ; Johnson f’. Ogllby, 3 P. Will. 277 ; Dubois v. Delaware & Hudson 

Canal Co. 4 Wepd. It 285 ; 4 Kent, Comm. Lect 41, pp. 631, 632, (4th edit.) ; 
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contracts for labor and services, through %e instrumentality 
bf'an agent, the ‘great question is, to whom credit is given, 
whether to the principal alone, or to the agent alone, or to 
both.^ 

§ 264. Let us proceed, then, to the important inquiry? in what 
cases an agent is personally resj)onsible to third persons for acts 
done, or for contracts made with them, in the nairiC; or on behalf 
of his principal. And, in th(‘ first i)laee, it may be seated, that, 
wherever a party undertakes 1o do any act, ns the agent of an- 
other, if he does nut [K)ss(‘>s any authority from the principal 
thereft)r, or if he exce(‘ds the authority <lelegaU*d to him, he will 
[in some form of action] lx* pei>onally responsible therefor to 
the person, with whom he (h'alin^ for or on account of his 
princij)al,- [both for the amount of tlie contra(‘t, and for the costs 


Hall r. lluutooii, 17 Voriiwjiit 11. *Ji-l : ('olxin r. Iloiljrunl,., J Appeal 

Cases, (X. Y.) In Kx p.irtf llarrnp, 1** W:-. ."O'J, Loid C’iiatKt llor l']iskine 

said: “Xo rule of la'V ir< In-tter or st.'uub ii]>nu a ."trouper founda- 

tion, than thiM; that where an agent name'' his prinelpal. ‘.; e prinei pal i?. rt sponsi- 
ble, not ihe agent. But, fur the applij’aiion of I hat rnle, tlu* agent inu.'st name 
hii prlneipal, as the petxm to lu‘ re^.pimsihle. In t]>e <'oininon ease of an uphol- 
sterer, employed to furni.sh a hoit'e ; »lealing hiin'^elf in nnl\ one l)nineli of busi- 
ness, he applies toother jtersons tu furni.>li thu^e artirh - inA>lneh lie dues not 
deal. Those persons know tlie huu>e is mine, 'I’hat i^ e.\j>re-^l\ statetl to them. 
Hut it does not follow, that I, thungh tlie jieixm to have the enjoyment of the 
articles furnished, am respon.sil)le. tSuppuM" anuther case. A person instructs 
ail attorn - y to bring an a<*tioii, wliu emphns hi> own stationer, generally em- 
ploy ed by mm. The client ha.s nuthing to du uiih the staiium r, if the attorney 
becomes insoKimt. The client pays the atiornex. The st^iiiuner, therefuve, has 
no remedy against the rdient.” Tpon a similar ground, where goods were con- 
signed to A. B. for the London (ias (’ompany, or his assign^, he or they jxiying 
freight, and the goods were delberod to A. B., it wa< held, that he was not liable 
for the freight. Amos c. Temporley, 8 Mees. it Wtdsh. 71»S, S05. See the Eng- 
lish .Jurist, Mareh 11, IK-Lh p. 7.5. See Post, §§ *>74, See also 2 Liverra. 

on Ageiii’y, ch. 11, p. 24 7, note, (edit. ISIS.) 

• Paley on Agency, by Lloyd. .167, ;170; (Iraham v. Stamper, 2 Vern. 146; 
pos^ §§ 266-270, 270; 2 Kent, ('omni. Lect. 41,j>p. 632, 633, (4th edit.) 

® Paley on Ageney, by Lloyd, 386, 3S7 ; Polhill r. Walter, 3 Barn. & Adolph. 
113; Parrott r. Wella, 2 Vern. 11. 127; Baylev oiT Bills, eh. 2, § 7, (5th edit.) ; 
3 Chitty on Comm, and Manuf. 212 : 2 Livenn. on Ageney, 255, 25G, (edit, 
1818); Siimner »?. Williams, 8 Mass. 11. 1 78 ; Bowen v, Morris, 2 Taunt. 385, 
3^6; East India Co. v, Ilenslov, 1 Esp. IL 112; Smith on Merc. Law, 79, 80, 
(2<3 edit); 2 Kent, Cwin. Lect. 41, p. 629-632, (4th edit): Johnson t>. Ogilby, 
3 P; Will. 278, 279; Meech r. Smith, 7 Wend. U. 315; Dusenbury v, Ellis, 
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incurred, if any, by the other party in a fruitless suit against the 
supposed principal.^] There can be no doubt, that this is, and 
ought -to be, the rule of law in the case of a fraudulent repre- 
sentation made by the agent, that he has due authority to act 
for the principal ; for it is an intentional deceit. The same rule 
may justly apply, where the agent has no such authority, and he 
knows it, and he nevertheless undertakes to act for the principal, 
although he intends no fraud.^ But another case may be put, 
which may seem to admit of more doubt ; and that is, wher^ 
the party undertakes to act, as. an agent, for the principal, bond 
Jide^ believing that he has due authority ; but, in point of fact, 
he has no authority, and, therefore, he acts under an innocent 
mistake. In this 'last case, however, the agent is held bylaw 
to be equally as responsible, as he is in the two former cases, 
although iie is guilty of no intentional fraud or moral turpitude.® 
This whole doctrine proceeds upon a plain principle of justice ; 
for every person, so acting for another, by a natural, If not by a 
necessary, implication, holds himself out, as having competent 
authority to dc the act ; and he thereby draws the other party 
into a reciprocal engagement. In short, the signature of the 
agent amounts to an affirmation, that he has authority to do the 
particular act ; or, at all events, that he bond fide believes himself 
to have that authority.^ If he has no such authority, and acts 

3 John. Cas. 70 ; per Lord Holt, in Holt's Rep. 309. See Woodes r. Dennett, 
9 N. Hamp. R. 55", Jo]|^8 v. Downman, 4 Adolph. & Ell. N. S. 287, note; Down^ 
man u. Jones, 9 Jurist, p. 454-458, (1845) ; Palmer y. Stephens, 1 Denio, K. 471 ; 
Pitman v. Kintner, 5 Blackford, R. 250. 

1 [Randell v, Trimcn, 38 Eng. Law & Eq. R.’276 ; 18 Com. Bench R. 786. 

And see Collon y. Wright, 8 El. & Bl. 648.] • ^ 

2 Downman r. Jones, 9 Jurist, p. 454-458, (1845.) 

3 Randell y. Trimcn, 37 Eng. Law & Eq. R. 280 ; 18 Com. B. 786; Smout f. 
Ilbery, 10 Mees. & Welsh. 1, 9, 10. See Downman y. Jones, 9 Jurist, p. 454-458, 

y (1845.) 

4 Post, § 265; Layng v. Stewart, 1 Watts & Serg. R. 222 ; Polhill v. W^ter, 
8 Barn. & Adolph. 114; [iong y. Colburn, 11 Mass. R. 97 ; Dusenbury y. Ellis, 
8 John. Cas. 70 ; Ballou v. Talbot, 16 Mass. R. 461 ; Meech v. Smith, 7 Wend. 
R. 316 ; Feeter y. Heath, 11 Wend. R. 477 ; Paley on Agency, by Lloyd, 886, 
387. There is no doubt of the personal liability of the agent in all cases, where 
he falsely affirms, that ha has authority ; as ho does, when he signs the instru- 
ment, as agent of his principal, and knows that he has no {uithority. But, another 
question (as we see by the text) has been made, whether he is liable, when he 
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bond fide^ still he does a wrong to the other party ; and if that 
wrong produces an injury to the latter, owing to his confidence 
in the truth of an express or implied assertion of authority by 
the agent, it is perfectly just, that hfe, who makes such an asser- 
tion, should be personally responsible for the consequences, rather 
than that the injury should be borne by the other party, who has 
been misled by it.^ Indeed, it is a plain principle of equity, as 
well as of law, that where one of two innocent persons must 
suffer a loss, he ought to bear it, who has been the sole means 
of producing it, by inducing the other to place a fdse confi- 
dence in his acts, and to repose upon the truth of his state- 
mcnts.2 

§ 264 a. But although an agent, who undertakes to act for a 
principal without authority, or exceeds his authority, is responsi- 
ble [in some way] to the other contracting ’party therefor; yet it 
may sometimes, under such circumstances, become a nice ques- 

supposes that he Las authority, ancJ lie has none ; a?, for exainjilc, where he mis- 
construes the instrument, conferring authority on him ; or. wliere the instrument, 
conferring the authority, turns out to be a forgery, ami he sJipposed it to be gen- 
uine. Jn Polhill V, Walter, 3 Bam. & Adolph. Ill, J^ord 'rentorden, in deliver- 
ing tlie ppinion of the Court, seems to have thought, that the right of action was 
founded solely upon there being an allirmaliun of authority, wIumi the party 
knew it to be false ; and that, therefore, if the jiarty aefed under the authority 
of a forged instrument, supposing it to be genuine, he would not be responsible. 
But, there is great reason to doubt this doctrine ; for, if a iierson represents liim- 
seli’ as lia' ing authority to do an act wIumi he has not, and the other side is drawn 
into a contract with him, and the contract becomes void for want ^f such au- 
thority, the damage is the same to the party who confided in such I'eprescntation, 
whether the party making it, acted with a knowledge of its falsity or not. In 
short, he undertakes for the truth of his representation. No such distinction 
was relied^on dn Dusenbury v. KHis, 3 John. Cas. TO; Rossiter v. Rossiter, 8 
Wend. R. 494 ; Ballou v. Talbot, IG Alass. R. 461 ; in all which cases the note 
was signed, or indorsed, without authority from the piliieipal. The Court there 
put the liability of the agent upon the general ground, that he acted without 
authority. The distinction of Lord Tenfierden is now entirely overthrown in 
the recent case of Smout a. Jlbery, 10 Mees. & Welsh. 1,^9, 10. See also the 
Tery able note of Mr. Smith, to the case of Thomson v. Davenport, 9 Bam. & 
Cressw. 78, in his “Leading Cases,” Vol. 2, p. 222-227 ; Post, § 265 a, note. 
As to what would be the effect of a subsequeul ratification by the principal, and 
whether it would take away any right of action against the agent, see ante, §*244, 
and note. 

^ Smout V. Ilbery, 10 Mees. & Welsh. 1, 9, 10 ; Post, § 265 a. 

9 Ante, § 56. See Campbell v. Hillman, 15 B. Mouroe, 515. 



AGENCY; 


[CH. X. 

^ o£ coniirEtctjs iggcIg him gs sind iii tihc 

of His principal, in what manner the remedy is to be 


{E^gHt^against him, whether by an action ex directo against him 
ia|K)4 the contract itself, or by a special action on the case, for 
^ihe wrong done thereby to the other bontracting party. It seems 
clear, that in no case can an agent be sued on the very instru- 
,ment itself, as a contracting party, unless there are 'apt words 
therein, so to charge him. .Thus, if a person, acting as agent for 
another, should without authority, or exceeding his authority, 
make and execute a deed m the name of his principal, apd not 
in his own name, the agent would not be liable thereon, although 
it would not bind the principal.^ But, suppose there are apt 


J Stetson r. Tattcn, 2 Oreenl. R 358; Post, 274 a, 277, 278; Ante, § 49, 
note; Wells v. Evans, 20 Wernl. 11. 251 ; Ante, § 49, note. [See Abbey v. 
Chase, 6 Cush. 54, where the defendant signed his name as agent to a sealed 
%istrument, the body of the covenant being in the name of the principal “ by 
their agent, &c.,” Metcalf, tf. said : “ It does not appear whether the de- 
fendant had authority to bind the Hadley Falls Company, by deed or other- 
wise. lint in the view which we take of the ease, that ipjostion is immaterial. 
“We deem it very manifest, on inspection of the instrument in suit, that it was 
the intention of the defendant to bind the company and not to bind himself; and 
that the plaintiff must liave so understood the contract. And if tliis had betm 
a simple contract, executed by an authorized agent, the law would have given 
effect to that intention. The company, and not the defendant, w'oiild have been 
bound. The authorities on this point are nuiiHirons and decisive. ^Northampton 
Bank v, Pepoon, 11 Mass. 292 ; Andrews v. Estes, 2 Fairf. 270; New Enghuid 
Ins. Co. V. jDeWolf, 8 Pick. 56 ; Rice v. Gove, 22 Pick. 161; Bayley on Bills, 
(2d Am. ed.) 72, 73. But when a sealed instrument is executed by an agent 
or Attorney, for the principal, the strict technical rule of the common law, which 
hai|, never been relaxed in England or in this commonwealth, requires that it be 
executed in the name of the principal, in order to make it his deed. ^Brinley y. 
Mann, 2 Cush. 337. In such cases, says Story, J., ‘the law looks not to the in- 
^tent alone, but to the fact, whether that intent has been executed in such a man- 
ner as to possess a legal validity.* 5 Peters, 350. Sec also Locke v. Alexander, 
,j 1 Hawks, 416. The plaintiff *s counsel, in aj)plylng this strict rule to the instru- 
ment in suit, contends that it does not bind the Hadley Falls Company, and that, 
as the defendant has not bound the company, he has bound himself. But in de- 
ciding whether the defendant .has or has not bound himself, we need not decide 
whether he has or has not bound the company. 4'or it does not necessarily 
. fbllow, that a contract, made by an authorized ^gent, which does not bind the 
principal, becomes the 'agent’s conf^fact, and makes him answerable if it is not 
pei^rmed* This depends upon the lega^ effect of the terms of the contract. If 
the agent employs such terms as legally import an undertaking by the principal 
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words in the instrument, which may charge hinr p«s(Bnmy, tpd 
yet he signs the same in his own name as^agent of Roother^ 


only, the contract is the principars, and he alone is bound by it. But if the terms 
of the contract legally import a personal undertaking of the agent, and not of the 
principal, then it is the contract of the agent, and he alone 'is answerable for a 
breach of it. So when one who has no authority 4^0 act as another's agent, as* 
sunics so to act, and makes either a deed or a simple contract, in the name of the 
other, he is not personally liable on the covenants in the deed, or on the promise 
in the simple contract, unless it contains apt wotHs to hind him personally. Stet- 
son V. P^hen, 2 Grccnl. 308 ; Ballou r. Talbot, 16 Mass. 461; Delius v. Cawthorn, 

2 Dev. 90. The only remedy against him, in this Cominoii wealth, is an action 
on the case for falsely assuming authority to act as agent. See also 13 Ad. & EL 
N. K. 744. 

* ^ 

“ Tlicsc principles lead us the coiiclusiou that the ruling at the tri^l of this 
case was wj*ong, and that the defendant is iioi chargeable in the present action. 
The instrument sued on purjiorts to be, and was intended to be, a deed inter 
parfea, namely, the Hadley Falls Company and the i)laiutin'. The defendant, as 
^ent t»r the oempany, signed his own name, juerely adding thereto the word 
‘agent,’ and ailixed his own seal; the plaintilT signed his name and alTixed his 
seal ; and these acts were done as tlie acts of tin* parlies befcu'c named. It seems 
to us impossible to charge the defendant, on this instriiimi^it. as on a contract 
made, by him with the*j)laintiir. If any words ha<l been iiioertcd in the instni- 
* ment, expressing the defendant’s personal undertaking to fuHil the contract on 
behalf of the company, he would have been personally bound, altliough the in- 
strument was prepared as a deed inter partes. Saliiu' r. Kingly, Garth. 76, and 
Holt, 210. But no such words are found iii the instrument. 

We cannot distinguish this e^se, in principle, from that of Hopkips r. Mchaf- 
fey, 11 S. & R. 126. In that case, articles of agreement Averc made between an 
incorpe tited turnpike company, of the one part, and Ho^^iiis, of tlie other part, 
by whi< a Liupkins agreed to huish the mason -work of a certain bridge, and find 
all the materials; and the corporation agreed to pay hi^ a certain sum for said 
work and materials. The conclusion of the agreement was thus : ‘ For the trufc 
and laithfui )lbrfonnance of the covenants, agreements, and stipulations in these 
presents contained, the parties hereto bind themselves, each to the other, in the 
. penal sum of two thousand dollars. In witness whereof, the said parties to those 
presents have hereunto interchangeably set their hands, and aflixed their soals. 
James MchafFy, [seal]. Joseph Hopkins, [sehl]. Signed by the president in be- 
half of the president, managers, and company of the Manchester Turnpike-road, 
and by Joseph Hopkins, on his part, in presence of William Child.* An action 
of covenant broken was brought by Hopkins, against MehaflTy, the president ; but 
it was decided that he was not liable. Gibson, C. J., said : ‘ The paper is not the 
defendant’s deed. He sealed and delivered it undoubtedly ; but there is some- 
thing more than sealing and delivery necessary to a deed. It ought to contain 
the proper parts of a contract ; and in instrument there are no obligatory 
words applicable to the person of the defSdanU Even the seiSing and deliveiy 

▲GSNCT. * 26 
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question may be presented under a different aspect. Thus, 
for example, if an agd'nt should, without due authority, make , 
a promissory note,' saying in it, I promise to pay,” &c., and^ 
sign it “ C. D. by A. B. his agent,” or “ A. B. agent of C. D.”; in 
such a case, may the words as to the agency, be rejected, and 
the agent be held personally answerable as the promisee of the 
note? Upon this point the authorities do not seeifi to be en- 
tirefy agreed.^ 


were as tbo president, and in behalf of the corporation. If the defeS^ant had 
authority to contract for the corporation, although he has done so informally, 
there cannot be a doubt, that as the work has been done, the plaintiff may have 
an action of some sort again^ it. But he never treated on the basis of the de- 
fendant being personally answerable ; and to peAit him to maintain this action 
would permit him to have, what was not in the contemplation of either party, re- 
, course to the person of the agent.* Sec also Townsend v. Corning, 23 Wend. 435, 
and Townsend r. IIubba7’d, 4 Hill, 351.** 

^ See Downman v. Jimes, 4 Q. B. Rep. 235, note. In cases where a person 
executes an instrument in the name of another without authority, there is some 
diversity of judicial opinion, as to the form of action in which the agent is to be 
made liable for the breach of duty. In England, it has been intimated that the 
suit must be by a special action on the case. Polhill v, Walter, 3 Barn. & Adolph. 
114; Lewis v. Nicholson, 18 Q. B. 503; 12 Eng. Law & Eq. R. 430, and Ben-* 
nett*s note. The same doctrine has been asserted in Massachusetts. Loug u. 
Colburn, 11 Mass. R. 97 ; Ballou v. Talbot, 16 Mass. R. 461 ; Jefts v, York, 4 Cush. 
371, an important case on this subject; S. C. 10 Cush. R. 392 ; and in Pennsyl- 
vania, in Hopkins v. Mehaifcy, 11 Serg. & R. 129. And see Moor v. Wilson, 
6 Foster, 332. [But more recently it has been adjudged in the Exchequer 
Chamber, that the ag^nt is liable upon an implied contract that he has authority 
to bind his principal. Collen v. Wright, 8 El. & Bl. 646 ; 7 Id. 301. But see the 
very able dissenting opinion of Cock burn, C. J., in that case. It seems now well 
settled, that an agent is not liable on a written contract itself, made by him in t])|^ 
name of his principal, merely because he had no authority to execute such a con- 
tract. ^ Jenkins v. Hutchinson, 13 Q. B. Hep. 744; Lewis v. Nicholson, 18 Id. 
503.] In New York, [and some pther States,] it has been held, that an notion 
may, under such circumstances, be maintained upo^ the instrument, as if it were 
executed by the agent personally. Thus, if an agent, without authority, should 
sign a note in the name of another, it has been held that he may be sued thereon, 
as if it were his own note. Dusenbury w. Ellis, 3 Johns. Cas. 70 ; Roberts v. 
Button, 14 Verm. 1 95 ; Royce v. Allen, 28 Id. 236 ; Ante, § 251, note. See also 
WbHe V. Skinner, 13 Johns. R. 307 ; Meech v. Smith, 7 Wend. R. 315 ; Palmer 
p, jS[t6ven8, 1 Denio, 471. [But in New York this rule is limited to cases where 
there was a want of authority in Jact to execute the contract. Walker v. Bank 
of New York, 3 Seld. 582.] See furt^, Byarr v. Doores, 20 Misso. R. 284 ; Coff- 
Bian V. HarrisoilJ 24 Id. 524 Cunningham v. Soules, 7 Wend. R. 106 ; Stetson 
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§ 265, This doctrine, however, as to the liability of the agent, 
where he contracts in the name, and for the benefit of the princi- 
pal, without having due authority, is founded upon the supposi- 
tion, that the want of authority is unknown to the other party, 
or, if known, that the agent undertakes to guarantee a ratifica- 
tion of the act by the principal. But circumstances may arisft, 
in which the agent would not, or might not, be held to be 
personally liable, if he acted without authority, if that want of 
authority was known to both parties, or unknown to both par- 
ties. Thus, if, at the time of the contract, the agent should 
declare that he ha(f no authority, but that he thought his prin- 
cipal would ratify the act, as being for his benefit ; and, at the 
same time, he should declare that he only acted as expressive of 
his opinion and belief, and did not intend to bind himself person- 
ally, if the principal should not ratify it, and this was fully un- 
derstood and agreed to on the other side ; in such a case, there * 
would not seem to be any legal ground upon which, in case of a 
non-ratification by the principal, the agent, thus acting bond fide^ 
could be held personally responsible. 

§ 265 a. But let us suppose another case, where an agent con- 
tracts in the name of 4iis principal, having afi original authority 
so to do ; and it turns out that, unknown to both parties, the 
authority has been revoked by the death of the principal, so that, 
in contemplation of law, there exists no principal ; the question 
will then arise, whether, inasmuch as neither the principal, nor 
his legi J representative, is bound by the contract,^ the agent who 
has acied bond fide^ will, under such circumstances, be responsible 
to the other contracting party for any loss or damage sustained 


V. Patten, 2 Green!. E. 858 ; 2 Kent, Comm. Lect. 41, pp. 631, 632, (4th edit) ; 
Chitty on Contr. 211. See also Woodes y. Dennett,. 9 N. Hamp. R. 55 ; Royer 
V. Allen, 2 Wms. (Verm.) 236 ; Bank of Hamburg u. Wray, 4 Strobh. 87; Pet- 
tingell V. M'Gregor, 1% N. Hamp. R. 180 ; Grafton Bank v. Flanders, 4 Id. 289 ; 
Mahew y.' Prince, 11 Mass. R. 54; 2 Kent, Comm. Lect 41, pp. 531, 682, (4th 
edit.); Clay v. Oakley, 17 Martin, R. 138; Perkins w. Washington Ins. Co. 4 
Cowen, R. 469, 645; Feeter v. Heath, 11 Wend. R. 477 ; Harper v. Little, 
2 Greenl. R. 14 ; Lazarils v» Shearer, 2 Ala. R. 452, 718, N. S. However, if an 
agent, in purchasing goods, should exceed his authority, he may be properly 
treated as the purchaser, since no other person would be liable. Hampton v. 
Speckenagle, 9 Serg. & R. 212. 

1 Blades y. Free, 9 Barn. & Cress. 167.* 
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ib^reby. It has been recently held, upon very full considei^oil^ 
und upon reasoning entirely, satisftfctory, that the agent vna Hot, 
under such circumstancJes, be responsible ; upon the ground, that 
the continuance of the life of the principal must be deemed to 
be a fact equally within the conteinplati^ df both parties, as 
the basis of the contract ; and, consequenuy, neither is deceived 
or misled by the other, as to the conditions essential to give it 
validity. In short, each understands that the contract pro<?eedfl 
upon the presumption, that the principal is still living, and capa- 
ble of being bound by the contract, and that the agent only stip- 
ulates for good faith, and the existence of an original authority 
to make the contract. If, at the time, the agent should bond fide 
say to the other party, I know not whether my principal is dead 
or living ; but, if living, I warrant him bound by the contract ; 

’ no doubt could be entertained, that, if the principal were dead 
" at the time, and his death were unknown to both parties, the 
the agent would be absolved from all responsibility ; for the 
other party, in such a case, takes the contract sub modo^ and con- 
ditionally. Now, in legal contemplation, there is no distinction 
between such an express undertaking, and an implied engage- 
ment to the same effect, virtually understo6d at the time by both 
parties, from the very circumstances of the case.^ 

1 Smout u. llbery, 10 Mees. Welsh R. 1. [Ste Randcll v Trimcn, 88 Eng. 
Law & Eq. R. 280; S C. 18 Coni Bendi Rep 780; Carngcr v. Whitting- 
ton, 26 Missouri, 318.] Tn this case, a man, who was in the habrt of dealing 
with the plciintiir, for meal supplied lo his liousc, went abroad, leaving his wife 
and family resident in England, and died abioad. The aetion was brought 
against the wife, lor mcdl bupphed after the death of the hubband, which was 
unknown to both paities; and it was held, that the wife was not liable, llfl 
Baron Alderson, in delivering the* opinion of the Court, baid: “ We took time fo 
consider thib quo'-tlon, and to examine the authorities on this subject, winch is 
one of some difficulty The point, Low far an agent is personall} liable who, 
having in fact no authoiity, professes to bind his urincipal, has on various occa- 
sions been di&eussed. There is no doubt, that, in the case of a fraudulent mis- 
representation of his authoiity, with an intention to deceive, the agent would be 
personally responsible. But, independent^ of this, which is perfectly free from 
doubt, there bcem to be still two other classes of eases, in which an agent who, 
without actual authority, makes d contract in the name of his principal, is per- 
sonally liable, even where no pi oof of buth frauduhmt intention can be given. 
First, where he has no authority, and knows it, but nevertheless makes the con- 
tract, as haviilg such authority. In that case, on the plainest principles of justice, 
he is liable. For he induces the other party to enter into the contract, on wha^ 
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^ 266. In the next place, a person codbacting as agent, will 
be personally responsible, where at the time of making the 

^mounts to a misrepresentation of a fact peculiarly within his own knowledge ; 
and it is but jubt, that he who does so should be considered as holding himself 
out as one having competent authority to contract, and as guaranteeing the con- 
sequences arising from any want of such author^. But there is a third class, in 
which the Courts have held, tliat, where a party, making the contract as agent, 
bond Jide believes that such authority is v€*sted in him, but he has in fact no such 
authority, he is stilj personally liable. In these cases, it is true, the agent is not 
a^uated by any fraudulent motives ; nor hah he made any statement which he 
kTOWh to be untrue. But still his liability dependh on the same principles as 
before. It is a wrong, dlHering only in degree, but not in its essence, from the 
former case, to state as true what the individual making such statement does not 
know to be true, even though he does not know it to b(‘ false, but believ^es, with- 
out sufTicient grounds, that the statement will ultimately turnout to be correct. 
And, if that wrong produ(‘es injury to a third person, who is wholly ignorant of 
the grounds on which such b4ief of the supjioseil agent i^ founded, and who has 
relied on the correctness of his «‘i8.sertioii, it equally that he who makes 
such assertion, should be personally liable for its (*onse({uci#*es. On examination 
ot the authorities, we are satisfied that all the ca^es in which the agent .has been 
held personally responsible, will be found to arranjie themselves under one or 
other of these three classes. In all of them it will he foun<l, that he has either 
been guilty of some fraud, lias inailc some statement which he knew to be false, or 
has stated to be true what he did not know lo be true ; omitting, at the same time, 
to gpre such information to the other contractinij party as would enable him, 
equally with himfelf, to judge as to the authority uiulcr which he proposed to 
act Of the first, it is not necessary to cite anv instance, rolhill v. Walter is 
an instance of the second ; and the cases where the agent never had any author- 
ity to co ^ract at all, but believed that he had, as when he acted on a forged war- 
rant of attorney, which ^ thought to be genuine, and tbc like, are instances of 
the third class. To these ma} be added those cited bv Mr. Justice Story, in his 
book oil Agency, p. 261, note 3, (§ 264, ii. 2.) The present case seems to us 
ID b(‘ disti.iguishabic from all these authorities. Here the agent had, in fact, full 
authority originally to contract, and did contract in the name of the principal. 
There is no ground for saying, that in representing her authority us continuing, 
die did any wrong whatever. There was no^mala fuhs on her part; no want 
of due diligence in acquiring^knowledge of the revocation ; no omission to state 
any fact within her knowledge relating to it ; and the revocation itself was by 
the act of God. The continuance pf the life of the principal was, under these 
circumstances, a.fact equally within the knowledge of both contracting parties. 
If, then, the true principle derivable from the cases is, that there must be some 
wrong OP omission of right on the part of the agent, in order to make him per- 
sonally liable on a contract made in the name of bis principal, it will follow, that 
the agent is not responsible in such a case as the present. And to this con- 
clusion we have come. We were, in tJ||||||feoursc of the argument, pressed with 
the difficulty, that, if the defendant b^Rt personally liable, there is no one 
26* 
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contract, he does not disclose the fact of his agency ; but 
tl'eats with the other party, as beifig himself the principal 
in such a case, it follows irresistibly, that credit is given to Mm 
on account of the contract.^ Thus, if a factor, or broker, or 
other agent, buying goods in his own n^e for his principal, 
will be responsible to the seller therefor in every case, where 
his agency is not discloseC.^ But we are not, therefore, to infer, 

- __ j ______ 

liable on this contract at all ; for Blades ?>. Free has decided, that in such case 
the executors of the husband arc not liable. This may be so ; but wo do not 
think, that, if it be so, it affords to us a sufficient ground for holding the def^Pll!^ , 
ant liable. In the ordinary case of a iMfe, who makes a contract in her hue- 
band’s lifetime, for which the husband is not liable, the same consequence fol- 
lows. In that case, as here, no one is liable upon the contiact so made. Our 
judgment, on the present occasion, is founded on general principles, applicable 
to all agents. But we think it right also tO advert to the circumstance that this 
is the case of a married woman, whose situation ^ a contracting party, is of a 
peculiar nature. A person, who, contracts with an ordinary agent, contracts 
with one capable of contracting in his own name ; but be who contracts with a 
married woman knows, that she is m general incapable of making any contract, 
by which she is pcrsonall} bound. The contract, therefore, made with the hus- 
band by her instrumentality, maj be considered as equivalent to one mAe by 
the husband exclusively of the agent. Now, if a contract werC made on the terms 
that the agent, having a* detei minable authority, bound bis principal, but ex- 
pressly iftipulatc d, that he should not be personall} liable himself, it seems u^uite 
reasonable, that, in the absence of ail mala /ides on the part>of the agent, no 
responsibility should rest upon him. And, as it appears lo us, a married woman, 
situated as the defendant was in this case, may faiily bo considered as an agent 
so stipulating for herself; and on this limited ground, therefore, we think she 
would not l)c liable, under such circumstances as these.” See post, § 496. 

1 Winsor v, Griggs, 5 Cush. 210 ; Owen r. Gooch, 2 tap. ft. 667 ; Post, § 291 ; 
Ex parte Ilartop, 12 Ves. 352 ; J*aterson v. Gandasequi, 15 East, 62, 68 ; 3 Chitty 
on Comm, and Mainif 211 ; Mauri v. lleffernan, 13 John. R. 58, 77 ; 2 Livermi 
on Agenc}, 245-247, 257, (edit. 1818) , 2 Kent, Comm. Lect. 41, pp. 630, 631, 
(4th edit.) ; Stack pole o. Arnold, 11 Mass. R. 27; James v. Bixby, 11 Mass. R. 
34, 37, 38 ; Bedford v. Jacobs, 16 Martin, R. 630; Brockway v, Allen, 1 7 Wend. 
B..40, 43; 2 Kent, Comm. Lect 41, p. 629-631, (4th edit); Hyde w. Wol^ 

4 Miller, Louis.* R. 234 ; Tam tor v. Prendergast, 3 Hill, R. 72; Corlies v. Gum- 
ming, 6 Cowen, R. 181 ; Rathbon v. Budlong, 15 John. R. 1 ; Wstfing v. Mason, 

18 Wend. R 426 ; Mills v. Hunt, 20 Wend. U. 431 ; Bedford v, Jacobs, 4 Mil- 
der, Louis. R 528, Beebe v, Roberts, 12 Wend. R. 413; Raymond v. Crown & 
JBagle Mills, 2 Metcalf, R. 319 ; Smith on Merc. Law, pp. 134, 136, 140, 141, 
(34 edit.. 1848) ; Upton v. Gray, 2 Greenl. R. 373 ; Keen u. Sprague, 3 Greenl. 

77 ; Parker v. Honaldson, 2 Watts & Serg. 9 ; McClellan r. Parker, 37 Mis- 
souri, 163; ^ 

2 Paley on Agency, b} Lloyd, 371072 ; Moifan v. Cadar, cited ibi4U note ; * 
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that the principal may not also, when he is afterwards discov- 
ered) be liable for the paymetit of the price of the same goods ; 
for, in many cases of this sort, as we shall hereafter abundantly 
see, the principal and agent may both be severally liable upon 
the same contract.^ 

§ 267. The same principle will apply to contracts made by 
agents, where they arc known to be agents, and acting in that 
character, but the name of their principal is not disclosed ; for, 
until such disclosure, it is impossible to suppose, that the other 
lUlll^tcacting party is willing to enter into a contract, onerating 
tne agent) and trusting to an unknown principal, who may be 
insolvent, or incapable of binding hirnbclf.^ Thus where a con- 
tract is made with an auctioneer for the purchase of goods at 
a pubbe sale, and no disclosure i*' made of the principal on 
whose behalf the commodity is sold, the auctioneer will be liable 
to the purchaser to complete the contract, although from the 
nature of public sales, it is plain that he acts as agent only.® 


2 Kent, Comm. Le(t. 41, ])p. 031, (4tli edit ) , Sco Ddlc i’ ILumtrey, 1 EUi!>, 

lil. & Ellis, 1004 ; (jillett v, Olfoi, 18 C. B ‘Ui , 3 ( lutt} on Comm, diid Manuf. 
211; Smith on Merc. Law, 7b, 70, (2d edit); Id th 5, § 5. p 134-136; UO, 
141, (3d edit. 1843.) f 

1 Pateison v. Ganddbcqui, 15 East, II. 62, Gb, 69 ; Simtli on Mcic Law, 78, 79, 
(2d edit) ; Id. ch. 5, § 5, p. 134-13^ 1 10, 111, (3d edit J st3) , Thompson r. 
Davenport, 9 Bam. & CieshW. 78, 88; Jone^ v Littlodale, 6 Adolph, b. Ellib, 
486, P< ntz V, Stanton, 10 AVend. R. 271. In Joiic^ i; Littledalc, 6 Adolph. 6l 
Ellis, 4b ), Lord Denman, speaking on this point, said “ There is no doubt, that 
evidcnei is admissible on behalf of one uf tin* tontiactnii; parties, to show, that 
tlie otlior was agent only, though coiiti acting in his own name , and bO to fiK the 
real pimdpal. But it is clear, that, il the agent contracts in such a form as to 
make Inmseif personally rcsponbible, he (*annut aflerwaids, Tvhcthci his principal 
were, or were not, known at the time of the contract, relieve him&elt from that 
respoiibibidty. Taintor r. Prendergast, 3 Hill, R. 72; Higgins i Senior, J 
Mees. & AVelsb. 834; Ante, § 264; Post, 269, 270; Kjmer v. Suwercropp, 
1 Camp. K.^109 ; Raymond v. Crown & Eagle Mills, 2 IMetcalf, R. 319; Post, 
$$ 269, 270, 2t^ ; Hastings Lovcrlng, 2 Pick. R. 221 ; 2 Kent, Comm. Loot. 
41, p. 680, (4th edit.) ; Paige w. Stone, 10 Metcalf, R. 160. 

® Winsor v, Griggs, 5 Cush. 210; Paley on Ageiic), by Lloyd, 372, 373; 

8 Ghiity on Comm, and Maiiuf. 211 ; Paterson v. Gandasequi, 18 East, R. 62, 08, 
89; Ex parte Hartop, 1 2 Vcs. 852; Smith on Merc. Law, 78, 79, (2d edit); 
Id. ch.4, § 5, p. 134-136, 140, 141, (3d edit. 1843) ; Thompson r. Davenport, 

9 Bam. & Cressw. 78, 88; 2 Kent, Comn^ Lcct. 41, p. 620-631, (^th edit.) 

® Hanson w. BolSerdean, Peake, Rep; 120 ; Paley on Agency, by Lloyd, 372, 



AGENCr. 


[on. 


Soj 'if the agent should, at the time of the purchase of the goodS| 
acknowledge that he is purchasing for another person, but should 
not then name him ; in such a case he would be held personally 
liable, although the principal, when discovered, might also be 
liable for the debt.^ [So where a person signed a receipt for 


378; Jonfs v, Littlcdale, 6 Adolph. & Ellis, R. 486. [See Gillett v. Ofibr, 18 
C. B. 913.] 

1 Thompson v. Davenport, 9 Bam. & Cressw. 78, 88 ; So^ith on Mere. Law, 
66, 78, 79, (2d edit.) ; Id. ch. 5, § 5, p. 134-136, 140, 141, (3d edit. 1843.) j|| 
Thompson Davenport, 9 Barn. & Cressw. 78, 86, 87, Lord Teuterden 
' ** 1 take it to be a general rule, that if a person sells goods, (supposing, at the time 
of the contract, he is dealing with a jtrincipal,) but after#ards discovers that the 
person with whom he has been dealing is not the principal in the transaction, 
but agent for a third person, though he may in the meantime have debited the 
agent with it, he may afterwards recover the amount from the real principal, sub- 
ject, however, to this qualification, that the state of the account between the prin- 
cipal and the agent is not altered to the prejudice of the principal. On the other 
hand, if, at the time of the sale, the seller knows, not only that the person who is 
nominally dealing with him, is not principal, but agent, and also knows who the 
principal really is, and, notwithstanding all that knowledge, chooses to make the 
agent his debtor, dealing with him and him alone, Ih^n, ac(‘ording to the cases of 
Addison v. Gkiidasequi, and Paterson v. Gandascciui, the seller cannot afterwards, 
on the failure of the agent, turn round and charge the principal, having once 
made hi? election, at the time when he had the power of choosing between the 
one and the other. The present is a middle case. At the time of the dealing for 
the goods, the plain tills were informed thatiM’Kunc, who came to them to buy the 
goods, was dealing for another, that is, that he was an agent, but they were not 
informed who the principal was. They had notv therefore, at that time, the means 
of making their election. It is true, that they might, jterhaps, have obtained those 
means, if they had made further inquiry ; but they made no further inquiry . Not 
knowing who the principal really was, they had not the jiower, at that instant, of 
making their election. That being so, it seems to me that this middle case falls, 
in substance and elfec't, within the first proposition which 1 have mentioned, die 
case of a person not known to be an agent; and not within the second, where the 
buyer is not merely known to be agent, but the name of his principal is also 
known.’* Mr. Justice Barley added: “ Where a purchase is made by an ageht, 
the agent does not, oi necessity, so contract as to make himself personally liable ; 
but he may do so. If he docs make himself personally liable, it does not foUow 
that the principal may not be liable also, subject to this qualification, that the 
principal shall not be prejudiced by being made personally liable, if the justice of 
the ease is, that he should not be personally liable, if the principal has paid the 
agent, or if the state of accounts between the agent here and the principal would 
make it unjust that tho seller should call on the principal, the fact of payment, or 
such a state o|'^ccounts, would be an answer to the action brought by the seller, 
where he had looked to the responbibility of the agent. But the seller who knows 



LIAB0.ITIES TO THIRD PERSONS. 


CH. X.] 


80 d 


goods to lie forwarded over several railroad lineB> but he did not 
^sclose for what corporations he acted, nor did the othei; party 
know, and there were several routes and companies which would 
satisfy the description given in the receipt, which was signed 
« G. W, for the corporations,” G. W. was held not liable on said 
receipt, for the loss of the goods, although he was not agent for 
one of the companies over whose road he sent the goods, an^ 
although after their loss he verbally promised to pay for them.^] 


who the principal is, and, instead of debitinpf that principal, ^ehits the a^ent, is 
COTsidored, according to the authorities which have been referred to, as consent- 
ing to look to the agent only, and is thereby precluded from looking to the prin- 
cipal. Hut there arc cas» which establish this position, that, although he debits 
the agent, who has contraRed in such a way as to make himself ]U‘rsonally liabI6, 
yet, unless the seller docs something to exonerate tin* principal, and to say that 
he will look to the agent only, he is at liberty to look to the ])rincipal, when Uiat 
principal is discovered. •In the present ca^se, the seller knew that there was a 
priiidpal; but there is no authority to show, that m(*re knowledge that there is a 
principal destroys the right of the seller to look to that principal, as soon as he 
knows who that principal is, provided he did not know who. he was at the time 
when the purchase was originally made. It is said, tliat the seller ought to have 
asked the name of the principal, and charged him with tlic price of the goods. 
By omitting to do so, he might have lost his right to claim payment from the prin- 
cipal had the latter paid the agent, or had the stale ot the accounts between the 
principal and the agent been sucli, as to make it unjust that the former iftould be 
called upon to make the payment. But, in a ease eircuinstanced as this case is, 
where it does not appear but that the man wlio has had the goods, has not paid 
for them, what is the justice of the case ? Jliat he should pay for them to the 
seller, or to the solvent agent, oi^to the estate of the insolvent agent, who has 
made no payment in respect of these goods. Hie justice of the case is, as it seems 
to me, all on one side, namely, that the seller shall be paid, and that the buyer, 
(the principal,) shall be the person to pay him, provided he has not paid any- 
body else. NoW, upon the evidence, it appears that the defendant had the goods, 
and has not paid for them, either to M’Kiine, or to the present plaintiffs, or to 
anybody else ” See Paige v. Stone, 10 Metcalf, R. ICO. 

1 [Lyon V, Williams, 5 Gray, 557. Dewey, J., said : The case stated is • 
clearly a case of agency, and that agency disclosed upon the face of the contract. 
Such being the case, the action for any breach of the contract should be brought 
ageunst the principal. 

“No doubt, in many cases, the agent, by tbc recitals in the contract, and by 
the form of his signature to the contract, imposes upon himself the responsibility 
of the performance of the contract. But here the written contract is in direct 
terms that of others, and not of the defendant. ‘ The several railroad companies 
between Boston and Zanesville agree,' and the defendant signs * for the corpora- 
tions.' The contract also limits the extent of the liability cf each Qf the railroad 
.corponfitions to its own line. 
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§^26.8. It is partly upon this ground, and partly upon the 
groun^ of general convenience, and the usage of trade, that the 
general rule obtains, that agents or factors, acting for meychants 
resident in a foreign country, (as, for example, in France or Ger- 
many,) are held personally liable upon all contracts made by them 
for their employers ; and this [it is sometimes said] without any 
distinction, whether they describe themselves in the contract as 
agents, or not. In such cases, the ordinary presumption is, that 
credit Js given to the agents or factors and no1j|||pnly, that credit 


But it is said that the names of the^e corporations are not stated. This is 
true ; but they are capable of being made certain by proper iiKjuiry, and the 
j^laintilf was content to take a contract thus generally (Ssignating the parties with 
whom the liability was to rest for the safe and proper conveyance of the goods. 
If WQ are correct in the view we have taken as to who are the parties to the 
contract, no difficulty arises as to the other points takem by the plaintiff. If the 
defendant, as servant of the railroad corporation which first received the goods, 
and whose duty it As to carry them safely to the line of the next railroad com- 
pany on the route and properly deli\cr them, has been guilty of any negligence 
in that respect, and has sent them forward on a wrong route, the proper party to 
be resorted to, in an action for damages for such negligence, is the principal, and 
pot the agenl 

“ There is no legal ground for charging the defendant upon any subsequent 
promise by him to pay the damages claimed b} the jilaintiff. There was no con- 
sideration for such promise ; and the statute of frauds also precludes any such 
action, the promise not being in writing. Nor is it open to the plaintiff to show 
in the present action that of one of the railroad corporations, whose road composed 
a part of the route on whic'h these goods were tp be forwarded, the defendant was 
not a legally authorized agent. If any injury had resulted to the plaintiff from 
that cause, the proper remedy would be by an action of tort for false representa- 
tion, or for acting without lawful authority from such railroad* coqioration in 
making the contract.”] * 

^ Paley on Agency, by Llojd, 248, 373, 382; Bullcr, N. P. 130; De Gaillon 
V. L’Aigle, 1 Bos. & Pull. 358; Paterson v. Gandasequi, 15 East, E. 62 ; Thomp- 
son r. Davenport, 9 Barn. & Cress w. 78 ; Smith on Merc. Law, 76, 78, (2d edit.) , 
Id. ch. 5, § 5, p. 134-136, 140, 141, (8d edit. 1843); Peterson v. Ayre, 13 Com. 
B. Rep. 353 ; 24 Eng. Law & Eq. R. 382 ; Smyth v. Anderson, 7 Com. B. Rep. 
21 ; 2 Liverm. on Agency, 249, (edit. 1818.) In Thompson v. Davenport, Lord 
Tenterden said : There may be another case, and that is, wchere a British merv 
chant is buying for a foreigner. According to the universal understanding of 
merchants, and of all persons in trade, the credit is then considered to the British 
buyer, and not to the foreigner. In this case, the buyers lived at Dumfries ; and 
a question might have been raised for the consideration of the jury, whether, in 
consequence of their living at Dumfries, it may not have been understood among 
all persons at Liverpo^ where there are great dealings with Scotch houses, that the 
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is given to the agents or factors, but that it is exclusively given 
them, to the exoneration of their employers.^ Still, however, this 

plaintifls had given credit to M’Kune only, and not to a person living, though not 
in 'a foreign country, yet in that part of the king’s dominions, which rendered him 
not amenable to any process of our Courts V But, instead of directing the at- 
tention of the Recorder to any matter of that nature, the pv»int insisted upon by 
the learned counsel at the trial was, that it ought to have been part o( the direc- 
tion to the jury, that, if they were satisfied the plaintifTs, at the time of the order 
being given, knew that M’Kune was bujing goods for another, even though his 
principal might not be made known to them, they, b} afterwards debi.ing M’Kune, 
had elected him lor their debtor. The point, made by the defendant’s counsel 
then lore, was, that if the jilaintifis knew that M’Kune w^ dealing with them as 
agent, though they did not know the name of the principal, they could not turn 
round on him. The Recorder thought otherwise ; he thought that, though they 
•did kiiowf that M’Kune was* buying as agent, let, it the} did not know who his 
principal really was, so as to be able to wiite him down as theii debtor, the de- 
fendant was liable, and so he left the (question to the jur} ; and I think he did right 
in so doing.” Ba}ley, J., added : “ There may be a tourse of trade, b} which the 
seller will be eonfined to the agent, who is bu} iiig, and not bo at liberty at all to 
look to the principal. Generally speaking, that die ease, wliere an agent here 
buys for a house abroad. 'I’here may also ha^e been e\ idem e of a course of trade, 
applicable to an agent living here, acting for a firm ic^ident in Scotland. But 
that does not appear to have been made a point in tins eaae, and it is not included 
ill the objection which is now made to the charge oi' the Recorder.” Si‘c Staekpole 
t7. Arnold, 11 Mass. R. 27; Bradlee v. Boston (d.iss Manufactory, Pick. 347, 
350. In Taintor v. Prendergast, 3 Ilill, R. 72, 73, aMr. Justice Coweii, in deliver- 
ing the opinion of the Court, said : ** It ma} be admitted, as was urged in the 
argument, that, whether the principal be considered a loieigner or not, his agent, 
omittii , to disclose his name, wotAd be personall} liable to an actioi]|||l Even in 
case o' a foreign principal, howe\er, I appiehend, it would be too strong to 
say, that, when discovered, lie would not be liable for the price of the commodity 
purchased by his agent. This may indeed be said, when a clear intent is shown 
to give'ar exclusive credit to tl»e agent. I admit, that such intent may be in- 
ferred from the custom of trade, wheie the purchaser is kno>^n to li\o in a foreign 
country. No custom was shown or pretended in the case at bar ; and, where the 
parties reside in different States under the same confederation, this has been held 
essentia ly to exonerate the primdpal. Thompson u. Davenjiort, 9 Barn. 3; Cressw. 
78. It will be seen, by this case and others referred to by it, that the usual and 
decisive indication of an exclusive credit is, where the creilitor knows there is a 
foreign princi])al, btit makes his charge in account against the agent. If the stdlcr 
be kept in ignorance, tliat ho is selling to an agent or factor, 1 am not aware of a 
ca9^, which denies a concurrent remedy. On the otiicr hand, I am still in want 
of an authority, that, where an agent acquires rights in a course of dealing lor his 

^ Ibid. ; Post, § 400 ; Wilson v. Zulueta, 14 Q. B. Rep. 405 ; 2 Kent, Comm. 
Lect. 41, pp. 680, 631, note (b.) See GiUett v. Oflbr, 18 C. B. 9ir. 
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‘ {»«Bamption is liable to be rebutted, either by proo^,1liat credit 
'given to both principal and' agent, or to the ^tiootpol 

* c K- 

principal, whether the latter be foreign or domestic, and his name is kept' secret, 
the principal may not sue to enforce those rights. I admit, that the defendant is 
not, by such form of action, to be cut off from any equities he may have against 
the agent. So far, the latter is considered as the exclusive principal ; but no 
fhxther. As a general rule, the latter cannot maintain an action in his own name 
at all ; and the exception will be found to arise from cases where he has the i ights 
of bailee, or some bther rf^7i/,s ; not the mere powers of a naked agent.” But see 
2 Kent, Comm Lect. 41, p. 631, noU' (b,) (4th edit) ; Ante, § 155; Kirkpatrick 
V. Stainer, 22 Wejjfd. 11. 244. In this la**! ease, it seems to have been thought by 
Mr. Senator Vcrplanck, in the Court of Errors, that the doctrine was stated too 
strongly in the text of the first edition^of this work. I confess myself not satis- 
fied that there was an} error in the original text, which piopouiids the credit, 
hi case of foreigners, to be an exclusive credit to the agent, as a matte i of pre-, 
sumption, liable, indeed, to be rebutted; but still a presumption, which is to 
prevail in the absent e of pi oof of any usage, or contract, to the contrary ; and 
the opinion of the leaincd Chancellor (Walworth,) in the same case, fully sus- 
tamss the po'.ition.^ The vei} ca^-e before the Court ot Errors seems to have 
proceeded, iii the Couit below, upon grounds ccitainly not very satisfactory; 
for, assuming the ioicign [oincqial^, in that case, to ha\e been liable on the con* 
tract, it is \ei} diflu ult to <i\oid the (*onclubioii, that the agent had, b} his mode 
of making the contiait, alM> incurred a personal liabilit}. Indeed, the case 
seems irreconcilable with the doctiine laid down in Higgins v. Senior, 8 Mecs. 
& Welsh. It 834, 844 ; Post, g 270, and note See also Smith on Merc*. Law, 
ch. 6, § 4, p. 103-133, Id. § 7, pp 140, 146, (3d edit. 1843); Post, § 270. In 
Taintor u. Prendergast, 3 Hill, K. 72, the Supieuic Court of New York seems 
to have acted upon the docliiiic. that if an agent of a foreigner makes a contract 
in his owjlb name, without disclosing the name of his principal, the latter will be 
bound dVeb},and liable thereon, although the agent may also be personally 
liable. ’*Sn that case, the contract was made in New York, on behalf of the prin- 
cipal living in Conneiticut; and it was said, that in such a case, there was no 
usage or custom of trade to deem it an exclusive credit to the agent. That 
circumstance may, perhaps, pro])er]y distinguish the case from that of a contract 
made on behalf of a\nown ui unknown principal living in England, or France, 
or German}. The same distinction was recognized in Thompson v. Davenport, 
9 Barn^. & Cressw. 78 ; and by Mr Chancellor Walworth, in Kirkpatri& 
JStainer, 22 Wend. R. 254, 255. He there says : Upon a careful examination 
of the law on this subject, 1 have therefore arrived at the conclusion, that 
is a well-settled distinc tion between the personal liability of* an agent who eon- 
tracts for the benefit of a|||^domestic principal, and one who contracts for a prin- 
cipal who is domi( iled in a foreign oountr} . 1 do not think that, by our comtoer- 
cial usage, it is a^iplieable to tbe case of a principal who is domiciled in another 
State of the Union, as the interests of trade do not seem to require it. Besidea, 
It does ndt appear to have been applied in England to the case of a principal 
iwding in Scotland; althougli in the case of Thompson v. Davenport, bef^ 
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only ; ^ or that the usage of trade does not extend to the partic- 
ula^^ca$e.^ [And probably the better rule is that the ageiit of a 
foreign principal is not, as a question of law, personally liable 
on every contract made for his principal. It is rather a question 
of fact in each case, a questiop of intention ; to be ascertained by 
the terms of the particular contract and the surrounding circum- 
stances.*^ This is understood to be the rule no\v adopted in the 
United States Court.^] • 

referred to, Lord Teiiterden supposed it iiiijrlit have been a proper subject of 
inquiry for the jury, whether there M’as not a iisajje c)!’ trade at Liverpool, to irfve 
the credit to the a<rent where tlie principal resided in Scotfhud. So far as the 
law is settled^ on the subject, however, it^oftly nj)plics to a i^rineipal domiciled in 
a foreign country, or, in the laufruajje of iho coinnion l(iw, ‘beyond the seas/*’ 
And a^ain : “ I see no dillioulty in the form of tlie contract in this case, to bind 
the j)nn(.1pals, and to relieve the agent from pei>onal liabilit} , if lliey had not 
been domiciled abroad. It is well settled, that in a cominen ial contract, not un- 
der seal, no particular form of words is neqiessary to bind the principal. AVbere 
the principal is known to the other party, and the contrac^ljl^rormally drawn up 
and signed by the parties, it should probabl\ appear in some part of' the contract 
that the agent is acting for some person other tlian hnusclf; as lie will be person- 
ally liable if ho ex])ressly contracts in his own name, v.ilhout any rofcMonce to 
his character as agent, either in his signature, or in the body of tlie contract, 
although be was duly authorized to contract on behalf of his principal. The true 
rule on this subject, I apprehend to be this, that wh(‘re it apj>ears from a con- 
tract, made by the agent for .a domestic jii’incipal, that he. wa^ such agent, the 
presumption is that he meant to bind his principal only ; ueless there is something 
in the contract from which it can be legally inferred that lie meant to bind him- 
self soli'ly, or both himself and his principal, tor the fierformance of the contract. 
On the contrary, if the contract is made on behalf of his foreign eornpspondeut, 
• who is domiciled abroad, the legal presumption is, that tlie agent me^t to hold 
himself personally liable for the performance of the contract, unless from the 
terras of the contract it appears, that he meant to contract upon the credit of his 
foreign pimcipal exclusively; for the agent, in sucli a case, may be personally 
liable on the contract, although the {gincipal is also bound.” Mr. Senator Ver- 
planck seems, in hi» opinion in the same case, (p. 202-204,) to have recognized 
the distinction between ibreigners resident in England or France, and citizens 
resident in another State of this Union. Post, § 400. Where credit i»^<«giYen to 
aij^reigii principal, who is known, and the agent represents him alone, there is 
no doubt that the presumption of an exclusive credit to the agent is repelled. 
Trueman v. Loder, 1 1 Adolpb. & Ell. 589. 

t Ibid.; Poet, §§ 290, 350, 400, 423, 448; Trueman%. Loder, 11 Adolph. & Ell. 
589, 594, 595. 3 Ibid. 

3 Green v. Kopke, Sj^Eng. Law & Eq. R. 390 ; 18 0. B. 549. And see Ma- 
hony v» Kekuld, 14 C. B. 390 ; Wilson o, De Zulueta, 14 Q. B. 406. 

* Oelricks v. Ford, 23 How. U. S. R.«49. 
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. [4 268 a. This presumption of credit being given alone to the^ 
agent, and not to the foreign principal, applies v^ith the most jforce 
to purchases made by an agent for a foreign pirincipal; but 
a written contract is made, and expressed to be with the foreign 
principal, and not with the agent, the lattet is not liable, although 
the contract be signed by him, “ for, and on account of,” the for- 
eign principal.^ So, where the contract is signed “ A. B., by C. 
D., agent,” it does not bind* the^ agent personally, although the 
principal resides beyond seas.^] 


Mahony v. Kl&iile, 14 C. B. 390 ; 25 Eng. Law & Eq. K. 278. In that case 
the contract read thus : “ Contract b<jtwecn Messrs. Vacher & Tilly, Morlaix, 
(France,) and Matthew Mahony, London. Matthew Mahony engages himself 
herewith with Messrs. Vacher & Tilly, Morlaix, from the 1st of October, 1852^ 
till the 31st of March, 1853, for the proper and merchantable cutting, messing, 
and preparing of French provisions at Morlaix, as pork, beef, and bacon, on 
receiving a free passage out to Morlaix from London and back again, and wage^ 
of 30s.''Sterling pej^ week. 

“ Messrs. Vacher & 'J'illy finding the requisite tools. 

Should any differences arise on account of Matthew Mahony’s inability or 
improper conduct, this (*ontract is to be considered null and void, and Matthew 
Mahoney has no claim for further wages nor free passage back to London. 

(Signed) for Vacher & Tilly, “ Chaiilks Keeul:^. 

“Mat'iukw Mahony.” 

The contract may stipulate that the agent shall not be bound, although the 
principal be not disclosed; in which case he will not be’ liable. O^esby v. 
Yglesoas, 1 Ellis Bl. & El. 930 ; Perderson v. Lotinga, 28^ Law Times Kep. 
267.] 

[2 Braj|.v. Kettell, 1 Allen, (Mass) 80, (1861). In that case, Bigelow, C. J., 
said : ** ^bis action is brought to recover damages for a breach of a written goii<- 
tract of affreightment entered into by the defendants in behalf of one Charles D. 
Archibald, doing 'business under the name and style of the ‘Albert Freestone 
Quarries,’ and executed by signing the same with the business name* of their 
principal by themselves as agents. The Oj||ly question in the case is, whe&er the 
defendants can be held liable on this contract. 

“ The plaintiiT does not controvert the general rule of law, that an la 

not pemonally responsible upon an instrument executed in the name of hie 
cipal. But be rests his claim against the defendants upon the ground 
present case falls within a recognized exception to the rule, because tha ddH^d- 
ants acted, in making the contract, in behalf of a foreign principal^ resident 
* beyond sefts.’ It is ccrtiftily true that some of the earlier Engli^ cases seem to 
sanction the doctrine, that where an agent acts for a foreign principal, the 
sumption is thaP credit is given exclusively to the agen^and he only is liaUe , 09 t . 
contacts entered into in the name and on behalf of his principal. €ronsal6i v* 
Sh^en, Bui. N. P. 130 ; Be Gaillon e. L’Aigle, 1 B. & P. 368 ; ThponffOA ^ 
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§ 269. In the next place, a person, contracting as agent, will 
be personally liable, whether he is known to be an agent or not, 


Davenport, 9 B. & C. 87 ; Smyth v. Anderson, 7 C. B. 21. The same doflrine 
is stated in Paley on Agency, (4th Amer. edit.) 248 ; 2 Liverm. on Agency, 249, 
and especially in Story on Agency, §§ 268, 290, where it is enunciated as a gen- 
eral rule that agents acting for merchants residing in a foreigi' country are held 
personally liable on all contracts made by them for their eftiployers, and this 
■without any distinction whether ^they describe them&elves in the contract as 
agents or not We arc inclined to think that a careful examination of the cases 
which are cited in support of this supposed rule will show that this statement is 
altogether too broad and comprehen.sive. Certain it is, that if it ever was 
received as a correct exposition, of the law, it has been essentially modified by 
the more recently adjudged cases. It doubtless had its origin in a custom or 
usage of trade existing in England, by which tlie domestic factor or agent was 
^deemed to be the contracting party to wliom credit was exclusively given ; and it 
was confined to cases where the claim against the agent was for goods sold, and 
was noh^ extended to written instruments. 1^ it is going quite too far to say that 
this usage or custom is so ingr^'ted into the common law as to become a" fixed 
and established rule, creating a presumption in all cases that the agent is exclu- 
sively liable, to the entire exoneration of his employer Tht; more reasonable 
and correct doctrine is that, wlicn goods are %ol(l to a domestic agent or a con- 
tract is made by him, the fact that he acts for a foreign principal is evidence only 
that the agent and not the principal is liable. It is in reality, in ail cases, a ques- 
tion to whom the credit was in fact given. Where goods are sold, it is certainly 
reasonable to suppose that the vendor trusted to the credit of a person residing 
in the same country^wilh himself, subject to laws with which lie is familiar, and 
to process for the immediate enforcement of a debt, ratlier than to a principal 
residing 'd>road, under a different system of laws, and beyond the jurisdiction of 
the domestic forum. But even in such a case, the fact tliat the princi[jft is resi- 
dent in a foreign country is only one circumstance entering into the queation of 
credit and is liable* to be controlled by other facts. So in the case of a written 
contract; it depends on the intention of the parties. But this, as in all other 
cases of written instruments, must be determined mainly by the terms of the con- 
tract. There may be cases where the language of the contract is ambiguous, and 
it is doubtful to i^hom the parties intended to give credit, in which the eircum- 
stanoe l^t the principal is resident abroad may be taken into consideration in 
dptermiping the question of the liability of the agent. But where the lH'ms of 
the qqi|tract are clear and unambiguous, it must be deemed the final repository 
oi' intention of the parties; and its construction and legal effect cannot be 
varied or t^hdrnged by any reference to facts or circum^anecs aflevding the con- 
venienoe of thA-'parties or the reasonableness of the contract into which they 
have entered. In such a case, therefore, it makes no difference whether the 
principaH is a foreigner or, not. If by the language of the contract the agent and 
not the principal is bound, such must be its construction ; ai d on the other band, 
if it clearly *bind8 the principal, and is in form a contract with him only, the 
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in all cases where he makes the contract in his own name, or 
voluntarily incurs a personal responsibility, either express or im- 
plied.^ Thus, for example, if an agent should buy goods fot fats 
principal, and by a written memorandum should acknowledge, 
that the purchase was for his principal, and should promise to 
pay for them, he would be personally liqble.*^ So, if an agent, 
selling goods, should make out the memorandum of the sale, 
and the invoice of the goods, as bought of him, the agent, he 


agent must be exonerated, Tvitbout regard to the fact that the principal is resi- 
dent in a foreign country. This rule can work no hardship, because parties can 
in' all ca&es make their contracts in such foim as to bind those to whom they in- 
tended to give credit. Mahony v. Kekule, 14 C. B. 890 ; Green v. Kopke, 18 
C. B. 549 ; Lennard v. Robinson, 5 £1. & Bl. 125 ; Kirkpatrick v. Stainer, 22 
Wend. 244; 2 Kent, Comm (Gth edit) 631, note ; Paley on Agency, (4th Amer. 
edit.) 248, note. 

“ These principles are decisive case at bar. The written contract on 

which the plaintiff relies contains no avoids from which any intent to bind the 
defendants can be ipfened. On the contrarj^, it is cxec^ed in the precise form 
required by law to bind the principal only and to exonerate the agent. The 
name under which the principal conducted his business is signed by the defend- 
ants as his agents. It would have been open to more question if the defendants 
had signed their own names for their piincipal ; but the contract is executed by 
the agents in the pieci«5( and teehnk al form in which, by the* strictest rule of 
law, it should be signed in order to bind the principal only. Story on Agency, 
§ 153. There can be no doubt that if the principal residea in this country, he 
alone could have been sued on the (onliact. In like manner he only is respon- 
sible, although a foreigner, because he is the sole party to it, and there is noth- 
ing to control the intent maniftsted by this mode of executing the contract. The 
defendants are in no sense parties to it, and are not liable in this action for dam- 
ages occasioned by the neglett of their ])ilneipal to comply with its terms."] 

•1 Ante, §§ 147, 154, f56-159; 1 Stair, Inst, by Brodie, B. 1, tit. 12, § 10; 
8 Chitty on Comm, and Maiiuf. 211 ; 2 Kent, Comm. Lect. 41, p. 680, (4th edit.); 
Id. 631 ; Jones v. Littledale, C Adolph. & Ellis, 486, 490 ; Hopkins v. Mebaflby, 
11 Serg. & Rawle, 129 ; Burrell v. Jones, 3 Barn. & Aid. 47 ; Iveson v, Conin|^ 
ton, 1 Barn. & Cressw. 160 ; Magee v, Atkinson, 2 Mees. & Welsh. 440 ; Seaboy 
u. Hawkes, 5 Moore & ra}ne, 549 ; Kirkpatrick r. Stainer, 22 Wend. B. 244, 
264, 255 • Taintor v. Prendergast, S Hill, R. 72 ; Simonds v. Heard, 28 PiOk. 
121 ; Higgins v Senior, 8 Mees. & WeKb. 835, 845; Mills v. Hunt, 20 Wend. B. 
481 ; Kewhall v. Dunlap, 2 Sliepley, R. 180; Waring v. Mason, 18 Wend. B. 
425 ; Collins e Butt-,,10 Wend. 399 ; Post, § 400. 

* Alford V, Egglesheld, I)} er, R 230 a ; Paley on Agency, by Lloyd, 878, K70; 
Talbot V. Godbolt, Vclv. R. 137 ; 2 Liverm on Agency, 249-251, (edit J8l8) ? 
2 Kent, Comm. Lect. 41, p 629>681, (4th edit.) ; Story on Bills of 
§ 76 . 
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wopld bo personally, liable for a failure to deliver the goods.^ 
SO| if an agent should retain an attorney for his principal, and 
sj^bal4 promise to^pay him his fees, he would be personally 
liable.® Bo, if an agent should, in his own name, but on behalf 
of hi$ pfincipal, enter into an agreement to execute a lease of 
lands of his principal, he would be held personally responsible 
,fpr the execution thereof.® So, if an agent should, in his own 
name, draw* a bill of exchange pn his principal for the debt of 
the latter, he would be personally responsible, as drawer, in case 
of the dishonor of the bill, although upon the face of it, the 
bill was drawn on accoifkit of his principal.^ So, if an agent 
should accept a bill in his own name, which is drawn on him on 
account of his* principal, he would be personally liable on his 
acceptance!® So, if an agent should sign a note in his own 

1 Jons3 V. LitUedale, 6 Adolph. & Ellis, 486; Higgins v. Senior, 8 ^lees. & 
Welsh. 834 ; Post, § 270. 

2 Paleji on Agency, by Lloyd, 378 ; Harvey French, Alleyn, R. 6. 

. 3 Norton V. Herron, f Carr. & Payne, 648 ; S. C. 1 Ryan & Mood. R. 229 ; 
Tanner v, Christian, 4 El. & Jil. 591 ; 29 Eng. Law Eq. R. 103 ; Lennard v, 
*RobInson, 32 Eng. Law & Eq. R. 127 ; 5 El. & Bl. 125 ; Cooke r. Wilson, 38 
Id. 362 ; 1 J. Scott, (N. S.) 153 ;^Ante, § 155-158. 

^ Bayley on Bills, ch. 2, § 7, (5th edit.) ; Leadbitter v. Farrow, cited ibid, and 
6 M. & Selw. 845; Lefevre t». Lloyd, 5 Taunt. U. 749; Mayhew v. Prince, 11 
Mass. R. 64 ; Eaton v. Bell, 5 Barn. & Aid. 34 ; Goiipy v. Harden, 7 Taunt. R. 
160; Ante, § 155-157; Paley on Agency, by Lloyd, 379, 380; [Ileubach v. Moll- 
man, '2 Duer, 260. There is perhaps an exception, where the agent, with the 
assent of liis principal, indorses the bill for the sol^ pur[>ose of facilitating its col- 
lection, on -which ground probabl}-*thc case of Ridson v. Dihvorth, 5 Price, 664, 
proceeded ; lb.] And it seems, that in such case, it would make no difference, if 
he signed his name ** A. B. agent,” if his principal was not named on the bill. 
Pentz V. Stanton, 10 Wend. R. 271 ; Ante, § 155. This also seems to be the 
rule in the law of the foreign continental nations. Emcrigon lays it down that 
agent, who contracts in his own name, is bound, notwithstanding his (][uality 
ofi^ent is announced; and be cites the passage from the Novels: Si autem dixerit 
fiet tibi satis aut ja me, aut ab illo et illo,,&c. ; ipsum autem, qiii hoc promis6rit, in- 
tegrujD^wquidem debitum cogi pcrsolvere. Novell. 115,‘cap. 6, § 4 ; 2 EmCrigon, 
Ass^l,c;h*4, § 12, pp. 466, 467 ; Ante, § 262, note ; Post, § 271. 

on Bills, ch. 2, § 7, (5th edit.) ; Thomas v. Bishop, 2 Str. R. 955 ; 
■A*nte,^'^ i6iWii7, note. The case of Thomas v. Bishop, 2 Str. R. 955, would 
*0^6 .^0 p^use, as to the extent to which the doctrine should be carried. 
%biU was drawn on the defendant as follows : “ At t'lirty days* sight, pay 
order, £200, value received of him,«aiid place the same to account of 
"pnilidiiigs Company, as per advice from Charles Mildmay. To Mr. 
‘" 7 ’ 27 .* 
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lot the premium due upon a^licy of ineurancei under- 
witten for his principal, he would, be persoi;ally lespoiiaihltt 
therefor.^ So, if am agent, employed to^ell^oods for his pnd|- 
cipdi, should draw a bill o& Jhe purchaser in favor of his prinoir ' 
^ pal for the amount of the sale, he would be held perBondOy Hable 
to* the latter, as drawer, upon the dishonor of the bill® So, itk^ 
such a ostse, if the agent should remit his own note to the 
cipal, fdlr the amount of the sale, he would be liable not only to 
third persons, but to the principal, for the amount.^ So, if an 
agent, employed to purchase bills for his principal, should have 
them made payable to himself or orderj and should then indorse 
them, and remit them to his principal, he would be liable thereon 
to his principal, as well as to third persons, as indorser.^ The 
reason of each of these cases is the same ; that, from the form of 
the transaction, the agent has* become a direct personal party to 
the contract, and his promise and liability are precisely the same. 


Humphrey Bishop, cashuT of the York Buildings Company, at their bouse, in 
Winchester-street, London.” The dcfontlant accepted it as follows : “ Accepted, 
IStli June, 1832, per H Bishop.” The bill beinff dishonored when due, an action 
was brought against Bishop, personally ; and if was held, that he was personally 
liable on the acocjitance The only })oint of doubt is, whether a bill so drawn is 
not to bo deemed as drawn on the cashier ofliciully, and accepted by him 
officially, and therefore, as excluding a personal responsibility. Suppose a,check, 
drawn on the cashier of a bank, as such, and £U‘ceptcd by him ; would he be per- 
sonally responsible on the acceptance, or would the bank be responsible ? Drafts, 
drawn on, and accepted by, calhicrs of banks, are usually treated as official trans- 
actions, and binding on the bank, and not ^merely on the cashier personally- 
Ante, §§ 155, 159, and note. In Shelton v. Darling, 2 Connect. R. 435 , tk, bill 
was drawn on an agent, as follows : A. B., agent of the Commission Company, 
ninety da}s after date, please to pay to our order, two thousand dollars, valne 
received, and charge to account. Your obed't serv'ts, D. & C.” On which there 
was an acceptance, as follows • “ Accepted, A. B., agent, C. C.” It was heldf 
that A. B. was not personally liable thereon ; although it was proved, that he pro- 
cured the bill to be drawn, and to be discounted for his own use. See also 
V, Hicks, 1 Co wen, K. 513, cited ante, § 159, note ; Thomson on Bills of Ik- 
change, p. 228-230, (2d edit. 1836.) And see Fuller v. Hooper, 8 Gray, d4]|t« 
t Stackpole V, Arnold, 11 Mass. R. 27. ” 

2 Lefevre i». Lloyd, 5 Taunt. 749 ; Ante, §§ 156, 157, note. * , * ^ 

9 Simpson v. ^wan, 3 Camp]). K. 291. But see Sharp v. Emmet, 5 WhSTlQOi 
288 ; Ante, § 157 and note. \ 

< Goupy V. Harden, 7 Taunt. R. 159. See ante, §§ 156, 157; Sharp m Sm- 
ilnet, 6 Wharton, R. 288. ‘ - 
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as those of any other persoQ, drawing, of indorsing, or ac^pting, 
a bill, or signing a note, ft is T>erfectly competeint, in point 6f ' 
\pfr^ for an agenl^n any ca^e, to make lymself personally re- 
sponsible for his p^cipal, or to his principal ; and upon The just 
intiB^ri^tion of the terms of the loregoing^contract, and others 
trf a like liature, such a responsibility is naturally, if not necesaa- 
implied.^ But it by no means is to be taken, as a patural or 
necessary conclusion, that, because the agent is personaHy bound, 
-therefore the principal is exonerated ; for we shall presently see, 
that both may in many cases be equally bound, if not in form, 
at least in substance, by the contract, so that%^ suit may be 
brought by or against either of Ihem.^ 

§ 270. The general doctrine, as to the liability of agents, may 
be further illustrated in cases, where there is a written contract, 
purporting to be made between <liie person, as buyer, and an- ^ 
ott^er as seller. Thus, for example, if an invoice, or a sold note, 
should describe the goods sold, as “ bought of A. B.,” the agent, 
as seller, and it should be signed by him, he would be held to be 
an immediate party to the contract, and liable as such, for the 
delivery of the goods to the buyer, notwitlistaiiding he might 


1 Lefevre Lloyd, 6 Taunt. 749; Lucas v. Groiiing, 7 Taunt. IGt.; Goupy r. 
Ha^en, 7 Taunt. 159^ Paley on Agency, by Lloyd, 43 ; Simpson v. Swan, 3 
Catnpb. R. 291; Ante, §§ 155-158, 161, 162; Thomson on Hills, i)p. 228, 270, 
(M edit 1886.) 

2 Av% §1 161, 162, note; Post, §§ 270, 272-280, 446 ; Allen v. Coit, 6 Hill, 
N. Y. H. 318 ; Rogers v. Coit, 6 Hill, N. Y. R. ^2. It seems, however, to have 
been aasumed, and in some instance.^ actually decided, that where a contract is 
jnpde with an agent acting and known as such, he cannot maintain any action 
thereon, although he is in terms the promisee, but that the suit must be brolight 
in the name of the principal. Gilmore v. Pope, 5 Mass. R. 491 ; Taunton and 
South Boston Turnpike v. Whiting, 10 Mass. R. 327, 336, and the cases cited ; 
JSdst, § 395. Indeed, it has been laid down as a general rule, that where the 
agent has no interest In the contract, he cannot sue thereon, although the prom- 
ise u made to him ; but that his principa^alone can sue. The Town of Garland 

Reynolds, 2 Appleton, R. 45 ; Irish v. Webster, 5 Greenl. R. 171-; Taintonv. 
Rrender^t, 8 Hill, R. 72; Piggott v, Thompson, 3 Bos. & Pull. 147; Gunn v. 
Cantine, 10 Johns. R. 387. But it admits of the most serious question, whether 
this doctrine is maintainable upon principle, or is consistent with many other 
weR-aonsidered authorities. See Post, § 394-400 ; Fisher v. Ellis, 3 Pick. R. 
821; Fairfield v, Adams, 16 Pick. R. 881. See also post, § 394, and cases there 
' ritjjd, end post, § 896, and cases there cited, which it seems difficult entirely to 
^;f!eQOiteile with each other. 
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tfa^ goocUs AS the agent of the owners and h^ve ^ihaie 
that to the buyer before or at the time of»iI|e*j^alf^ 
IS^ifHhe apnt contracts in such a form ^to make 
perspiially responsible, he cannot afterwards, iRbether his'ptinOi- 
or^be not known, at the time of the contract, ireliere 
self from that responsibility. And in the case^ put, by tl^e 
form of ihe contract, the agent represents himself to be t^e seUefeif 
and thereby, as between himself and the buyer, he binds himself 
by that representation, as a contracting ' party But, althdbgb 
the agent may thus bind himself personally ; yet this by tmo 
means shows, that the principal may not also be bound, as a 
party to the * contract, through his agent; for there is no xioubt, 
that parol evidence is admissible, on behalf of one of the con- 
tracting parties, to show that the other was an agent only in the 
sale, although contracting in Mis own name, so as to fix the real 
principal.^ It has been well observed, that, in cases of tbis sorC 


1 Ante, § 269. 

2 Jones V. Littlodalc, 6 Adolph. & Ellis, 486 ; Ante, § 155-161 ; Higgins v. 
Senior, 8 Mces. k Welsh. 844 , Magee u. Atkinson, 2 Mees. k Welsh. 440.* 

3 Jones V. Littledale, 6 Adolph. & Ellis, 486 ; Kean v. Davis, 1 Spencer, ; 
Wilson V. Bailey, 1 Handy, (Ohio,) 177 ; IVIoore v. Clemcutson, 2 Campb. R. 22; 
Ante, § 161-16.‘l ; Xnte, § 269 ; Post, § 446 ; Beebe v, Roberts, 12 Wend. 413; 
Higgins V. Dellinger, 22 Missouri, 399 ; Higgins v. Senior, 8 Mees. & Wel8b^440. 
VIr. Baron Parke, in delivering tlic opinion of the Court in this last ^e, said: 
* The question in this case, which was aigued before us in the course of the last 
erm, may be stated to be, whether, in an action or an agreement in writing, 
)urporting on the face of it to be made b} the defendant, and subsc^H^ed by hiib, 
or the sale and delivery b} him of goods above the value of £l0, it is competent 
or the defendant to discharge himself, on an issue on the plea of non-assumpsit, 
)y proving, that the agreement was reallj made by him by the authority of, and 
IB agent for, a third person, and that the pUintitf knew those facts, at the time 
nrhen the agreement was made and signed. .Upo.i consideration we thinje, that jj 
Yas not ; and that die rule lor a new trial must be discharged. There is no doutit, 
hat, where such an agreement is made,Mt is competent to show, that one or b£M||l 
d'lhe contracting parties were agents for other persons, and acted as such agents 
n nafeddng the contract, so as to give the benefit of the contract, on the one 

O9 and charge with liability, on the other, the unnamed principals; and 
fheth^r the agreement be or be not required to be in writing by the statute of 
rauda; and this evidence in no way contradicts the written agreement. It dlies 
i# deny, that it is binding on those, whom, on the face of it, it purports to 1^4 ; 
tut shows, tbUl it also binds another, by reason, »that the act of the aj^at, 
in pursuance of his authority, is, in law,*the act of 
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pali'^ut, on the other hand, to allow evidence to be given, that the party, wW 
on the face of the instrument to be personally a contracting party, is not 
mh, would be to allow parol evidence to contradict the writien agreement ; which 
cannot beMonen And this view of the law accords with the decisions, not merely 
ad toJuIls of exchange, signed by a person, without stating his agency on the face 
of tti^ill; but as to other written contracts, namely, the cases of Jones v. Litde- 
dale, and Magee v. Atkinson. It is true, that the case of Jones c. Littledalc might 
be supported on the ground, that the agent really intended to contract as princi- 
pal. But Lord Denman, in delivering the judgment of the Court, lays down this 
as a general proposition, * that, if the agent contract? in such a form, a? to make 
himself personally responsible, he cannot afterwards, whether his principal were 
or were Hot known at the time of the contract, relieve himself from tliat responsi- 
bility/ And this is also laid down in Story on Agency, ^ Magee v. Atkin- 

son is ft direct authority, and cannot be distingui.shed from this case/’ Trueman 
V. Loder, 11 Adolph. & Ellis, 5HJ). Mr. Smith, in hi^ Leading Cases, Vol. 2, p. 226, 
note to the case of Thomson r. Davenport, say? : “ The next proposition, above 
Bubn^itted, is, that parol evidence, that the per^on wlio has signed as principal, 
'was in reality an agent, ought not to be excluded, when the purpose, for which 
it is offered, is that of charging the principal with the contract. The principle, 
on which it is submitted, that this depends, is adverted to in the text of Paterson 
v. €randasequi, which jtates, that ‘ it was moved to set aside the nonsuit, on the 
ground of assimilating this case of a dormant principal to that of a dormant part- 
ner, where, though the person, furnishing goods to the ostensible partners, in- 
tended, at the time, to give credit only to them, yet ho may afterwards pursue his 
remedy against the dormant partner, when discovered.* An% this, it is submitted, 
is the ti vie principle. A dormant partner is sued on the ground of agency ; he 
is liabl on a contract relating to the firm, made in the ostensible partner's name 
alone, because he is taken to have adopted the name of the ostensible partner as 
his own, for the purpose of such contracts. So that, wlicn the ostensible partner 
signs his name to such contracts, he signs a wor«l, the meaning of which compre- 
hends not himself alone, but his partner also. It is, in fact, a (piestion of signifi- 
cation. A and B trade under the name of * A ’ ; the name * A/ therefore, when 
used in a contract relating to sucli trade, means ‘ A & B * ; and to show, that it 
has such meaning, parol evidence is admissible, but admissible only for the put'- 
pose of charging B ; for De Mautort v. Saunders, I B. & Ad. 308, decides, that it 
cannot be admitted to discharge the ostensible partner. Now, if B may contract 
jointify wl(ih A, under the name of A, and emjdoy* A to sign it, there is no reason 
^y he should not contract individually in the same way, and, if he may do so, 
then parol evidence must be admissible to, "show, that A, being his agent, so con* 
tincted foe him. This view will be, it is submitted, borne out by an examination 
of the authi^ties. In Paterson v. Gandasequi, the order for the g^ds, for which 
the\action was brought, was in writing, signed only by l^arrazabel & Co. ; no 
objeelion was made to the admissibility of the parol evicence. In Thomson v» 


the li&bility of the principal depends upon the act doihe ; 
m^ljr the form in which it is executed. U the 
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clothed with the proper authority, his acts bind the pTinci|ml, 
although executed in his own name. The only difference 


Davenport, Rail ton r. Vfolo, and Kailton v, Hodson, the invoices, which a^sar 
to have contained the (erms of the contracts, were made out to the respectiva 
agents. The case of Short ^Spackman, 2 Barn. & Adolph. 962, has consid[eriU 
ble bearing on tlicsc j)oints*Thc plaintilTs, being employed by Hudson toha^ 
oils, enii)Io\(*d one Ueiitlo) to cflcct a purcha'^e for them ; Bentley applied^ths 
defendants, wh«> refused to sell to the plainliflb, but, being informed they Vd a 
princij)al, consented, and made out the bought and sold notes to the plaintiffs, mn 
principals. Hudson refused to ratify the purchase, on which the plaintiffs took 
it for their own benefit, demanded the oils, and brought an action against the 
defendants for not delivering them. It was objected, that the defendants had 
expressly refused to deal with the plaintiffs as piincipals. The form of the writ^ 
ten contract (the bought an<l sold notes^ in which they a))pearcd as piincipMl» 
was, however, held to entitle them to sue; and Parke, J., in his judgment, Says. 
‘It is found, that the plaintiffs were authoii/ed by Hudson to buy oil of Ifie de- 
fendant, and the eontraet was binding both on them, and, if the defendant chose 
to enforce it, on Hudson.* It is for the abovg dicium of Parke, J., that Bhott v. 
Spaekman is cited ; tin* decision of the ( asc turii.s, as will be perceived, 
right of the agent to sue 14)011 the eontraet in his own name. That an agent, 
who has made a I'ontiact in lus own name for an undisclosed jirincipal, may sue 
on it in his own name, is esfabhdu'd by several eases, particularly the late one of 
Sims c. Bond, 5 Barn. \ Adoljrh ‘It is,* said the Lord Chief Justice, de- 
hvoring the jii(Umeiit of the Court in that case, after a clr. adv. vult., ‘a well- 
cstabhMied rule of law, that, where a contract not under seal is made by an agent 
m Ins own iiame ^..r ^ undiselosoil pimeipal, either the agent, or the principal 
may sue on Jt; the difendant, in the latter ease, being entitled to be placed in 
the same situation, at the time of tin* .lisilo.ure of the real principal, a^ iftoe 
agent had been the contracting party. This rule is most freciucntly acted on 
in sales by factors, agents or partncis, in whieli eases either the nominal or real 

con rac or maj sue. But ’t ina> be <*qual!\ apjilied to other cases,* See also 

Akxa.uU .• V Barkor 2 Tyrwh. II. I4f. ; Sim., v. Britain, 4 B. & Ad. 376 ; Bm- 

dmw f * rV' ? ^ of the parol evi- 

ilbelf, to sn. as for the purpose ol rendoring hmi liable to be sued. But tbe true 

to Ae tOMtnu't Sy-e tins laid down in Jones r. Littlodale 6 Adolnlf & Vll^a/ 
Th^ of the Court of Ex. hcqner, in Simpson I Higrias iiW 

N. C. 608 where the Cou.t hold, that the buyer did not, by requestiniL.jSB 
lerg aj^nt to write a i.i.i. of the contract in his (the bnycr’8)^book 
Inm hi, agent*for <1.. p.„.p..se of signing hi. name, so as to rand^ ^^ 15 ^ 
note ,n writing within the statute of frauds." But see Stackpole iSi 
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that> where the agent contracts in his own name, he adds his 
own persAal responsibility to that of the principal, who has em- 
ployed hiift.^ 

§ 271. The Roman law, as wo have already seen, carried the 
responsibility of an agent, contracting in own name, although 
for the benc^ of his principal, sornewlmt furthir; for, in all 
such contracts, he was, ordinarily, deemed to be the primary and 
sole ^contracting party, until the Prietor ga\e the mstitorial and 
exercitorial actions.'-* But the modern natiuiib of Euro| *, uhich 
Have adopted the Roman law as the basis of then jiirispiudcnee, 
have followed out the principles of our law, by (Exempting the 
agent from liability when he has contracted soh ly in the name 
of his principal; and by fixing a pdbonal liability upon him, 
when, although known and described as an agent, he yet 'has 
contracted in his own name.'* Thus, Emerigon lays down the 
rule and the exception in the fcJlowing broad terms “ Accord- 


11 Mass. K. 27, 29 ; Bradlec v Boston ( o lO Pk k 1* 347 , AnU, 1 17, 
154, 155, 44i0, 161 ; Po'»t, ^ 27 j --iO 2 Kuit, Comm Ltit 41, pp 610,031, 
(4tb edit); Hopkins v Lacoutuit, 4 Louis. U 6i, ILns i L}nn, 7 AVatti, 
R. 524, Muldon v Whitlock, 1 Cow R 230, j’oitci < Lakott, 1 (’owen, 
R. 8a9 Waring o MabOii, 18 AVknd 11 42 j, !Mills i Hunt, 2o Wend R 
431 , Isullivau r Campbell, 2 Hill, R 271 It i> dilluiilt, if not impi at tu able, 
toricoiuile tho language oi all the authoiitits on this subjict, as ina) U ;)teu 
in note to ante, ^ 147 For example, it wis held, m Minaid i Reed, 7 AAYnd 
R. 68, that a note, execute d by a wik in lui own nunc, t\i 11 not bind lici hus- 
band, if it ( )^s not purjjort to be made loi him, cillui in tJic bod) ot the note, 
or in the bLnatuiL by In r as agent, although she has authont) horn lui hus- 
band to gi\e notes to bind him * [But tht c ontiai) h ib sun e been held in Lng- 
land in Lindus v Bi ad well, 5 Com B Kep 'isj] 'see aNo bpemci v Field, 
10 Wend R. t .. 

* Pel All Jubtice Poitei, in Hopkins i Lacoiituie, 4 Millei, Louis R 61; 
Mechanics Bank v Bank oi Columbia, 5 Wheat K 320 , 11) de i WollF, 
4 Millei, Louis. R. 234, S P Pothier on Oblig b) llsaub, n 82, 447, 448 , 
Bowen v Morns, 2 Taunt. R. 371, 387, Lisstt i Rea\e, 2 Atk 394 , Beebe v, 
Roberts, 12 Wend. 413 , Ante, §5 160, IGl , Higgins v Stiiioi, 8 Alees A. Webb 
844. 

* Ante, §^88, 161-163; Post, §§ 425, 426 ; Dig Lib 14, lit 1,1 1, Id tit 3, 
1* 1; 2 UvenB.^n Agenc), 247, 248, Id. 2.33, 254, (tdit IM8), Hopkins v. 
Lacouture, 4 Miller, Louis. R 04 

® Pothier on Oblig. by £\ans, n. 74, 7.3, 82, 447, 448 , 1 lilmeiig Assur eh 
5, § 8, p. 137 ; 1 Stair, Inst, by Biodie, B 1, tit 12, ^ 10 , Hrsk Inst. B 3, tit. 3, 
§§ 45, 46 ; 2 Emerig* Assni ch 4 , § 12, p. 465 , 2 Lncrm on Agcuc), 258, 254, 
(edit. 1818) 
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ing to the general rule, (says he,) the agent, at 

Btlpulatetf, or acts in his quabty or character, as not 

sonally bound, {en son nom' propre.) He ia a dmpte agent 4| 
instrument, (H cst simple ministre et ex6cutewr,) He is held to 
nothing more tlwn <o ^hibit his authority. But, if he contracts 
in his own name, he is bound, without ^tincti^, to the third 
person with wliom hi' contracts; because such third person ^is 
ignorant of his quality or character, as agent, and he is presumed 
rather to act for himself than for another. Polios meo ndmu^ 
(plain pw alu)} 

^ 272. One of the most common instances of the application 
of this doctiiUe of the pcisoiial liability of agents who contrary 
111 their own name, and yet a\owedly for their em^Aoyers, is to 
be found m cases of policies of insurance, procured to be nndet» 
written by agents for tlieir jirmcipals. In the common fiana of 
such policies, the agent, (A. B.,) in his own name, causes himr 
self to be insured for his |)rincipal, ( C. D.,) or for whom itj may • 
concern, See. In such casi^s, the agent is deemed an immedicta 
party, although not till sole contracting party. He is Uijbtc for 
the premium ; he may sue and be sued on the policy ; and the 
undei writers and hiiusclf become reciprocally parties to th^ 
policy, and mcui the mutual obligations consequent thereon.® 
Einuigon has doubted, whither, upon principle, the agent in 
such a case, it he acts in Ins quality of agent, ought to be per- 
sonally liable. But he admits that the universal usage is the 
othii w.iy; and that it has the sanction of judicial decisions.^ It 
is certainly entirely sAcll settled in the English and American 
law , iiicl it seems to be a reasonable interpretation of the terms 
and objects of the instrument.^ 


‘ Euun,r Assui loni 1 th 1, 12, p 405, Ante, § 262, note, 260, note 
« 1 I'm. 1 ,;on, Asbui ’cli 5, , 4, pp 130, 140 , Marsh on Inror B. 1, cb 8, § 2, 
p 292 2 »() , Id B 1, th 16, § 2, p 683, 1 Phillips on Insor. ch.2IS;,^p< 619, 
52J, 524 , AiiU, 100 , ni, 161 . Peat, 894, 408. boo fatackpole ti^jArttoId, 

11 Miss U i: 2 Vdhn, Comm Liv 3, tit 6, ait 3, p 84, Pothiet, de 

Assur n 06, Gurat i. lUmllej, 4 Barfl &Cu«i,w 666, by Bayley, J. 

3 1 Emert^oii ,h 6,i»3,pp 137,1,38, Id % 4, p 139 141 •,4?otlaer, Trait# de 
Assui n 96 , 2 Vilm, Ln 3, tit 6, art 3, pp H2, 133; 2 Livemi, m AirencT, 
247, 248, 251, 23'i jsis) , Ante, 6 260 and notes 
* Marsh, on Insm ' 1, rh 8, § 2, p 292-296 , Id. B 1, ch 16, § 2, p. 688 ; 

* pp 1 Emerigon, Asour. eh. 6, § ». 

pp. 137, 138 , Id § 1 p|» 1 140 ; 2 Emengon, Asbur ch 4, § 12, p. 467. 
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§ 273 . 4l fi^rtiorij the eame doctrine applies to, cases, where 
the instrument is under seal, and purports to be, not the deed of 
^jbe principal, but the deed of the agent.^ In such cases, as we 
have already seen, although the party describes himself as agent 
of another; yet, as the instrument cannot be deemed the deed 
of the principal, it would be utterly without any legal effect, 
unless it was construed to be the deed of Ae agent ; ^ and, there- 
fore, ut res magis valeat, quam pereut^ the interpretation is 
adopted, that it is the intention of the parties, that the agent 
shall be bound for the principal; for the law will not iminitc to 
the parties an intention to do a \oid act ; much less will it, for 
such a purpose, allow the words of the instrument to ]>c strained 
out of the ordinary meaning attach<*d to them. The words, 
therefore, which touch the character ol the agiMit, are treated as 
merely wbrds of description, as a mere designation of the per- 
son, by whose authority and for whose benetit he is acting ; and 
not as intended to exclude a personal respondbility. In this 
way the whole instrument inaj have a sensible elh^ct according 
to the import of the words in their ordinary signiticatiDu and 
connection.® 


1 Anl^^ § 147-150, 155-157, 161 ; Tost, 27b 27S, 422, 150; v, 

Barko), 0 Binn. 228, 231; Stone r Wood, 7 Co^wii, Jl. 453. 
a Auto, § 147 150, 152, 154-150 , Post, $?§ 277, 27S. 

3 Auto, § 1 18-158, 161, 266-200 , IW, JyCf 2S0, 281 , Apploton r Pinks, Kast, 
R. IIS, Al)l III on Sliip]>. Pt 3, oh 1, $ 2, Diuall v (haijr, 2 Whoat. K. 15; 
3 Chut) on Cvtinni. and Manut'. 211, 212, KeniuMb v. (7ou\oia, 3 Dow. & Ryl. 
603, 2 Livoim. on A^i*iic*y, 240-232, (t'dit. 181«) , White v. Skinner, 13 John, 
ii. 307 , Sumner v. Wiilicimh, 8 Mass U lOH, Stone i\ Wood, 7 Cowen, K. 453; 
Tippftls i. Wdl! .-*r, 4 Mass. ll. 535; llojikiiis v. Mehalh*} , 11 Sei^. & Uawlc, 
120; Mt.*}t*r 17. Baiker 0 IVmn. 11 231 In Jlopkiiis c, Mehafle\,ll St*r«T. & 
Kawi^, 126, 129, tliore was a <ioaled agm nient, put poi ting to be between a 
corpoiation, by its corj>orate name, of the one part, and the plaintiff, of the 
other it was signed by the prubideiit of the corpoiation, witli his own seal, 
and the president was afterwardu sued thereon. The C'ourt held him not per- 
sonally liable on the inhtruinent, even if he had not authority to execute it for 
the corporation. On that oeeasion MIVf)u^tlee Gibbou, in delivering the opinion 
of the Coortt said : general, it is tiue, \hat there is a diiitinction between 

contracts, that are entered into on the part of go\ ernineiit by its agents, and 
those which are entered into on the part of iiidlMduals, or corporations, by those 
who represent tlK^m. In respect of the first, it may safely^be asserted, that, 
whether the contract be* by parol, or by deed, the public faith is exclusively relied 
on, whenever the agent does not specially render himself liable In respect of 
AGLNOY. 28 
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§ 274. In the prec(*ding cases, the agent is held 
ble upon the contract, because he is a direct parly 



the second, wheie t]»e r ontrac t is b> parol, the a*:cnt is liable onl^wlipre he had 
no authority to bind hi*' pnncipil , but the agent of an individual or corporation, 
coven'inting, unde r his scal^ foi the dc t of his principal, although he describe him* 
self as contracting loi md on behalf of his principal, is liable on his expsem 
covenant, whether Ik. Ind the anthonty of the person, whom he thus professes 
bind, oi not The 1 nv is thus bioadly Uid down by Mr Chitty, in his TreatllNS 
on ric iding, page 21, nul tin authoiitics wlm h he cites, full} bear him 04t ||Ho 
which liny be added Tippetts y A\ alkei,4 Miss R 595. It is tomewliat remark- 
dblt tint the dislirution between a pirol and a sealed contract was not tak^ in 
Rand ill v Van Ve elite n 19 Jol ns bO, and that the authorities, uted to prove, 
that an agent, who peisonill} eovcnaiits in behalf of bis pimcipal, is liable only 
in the event of their being no recourse lo the principal, directly piove the re- 
verse There is a ehss ol easi s lefeiied to, which have nothin|( tQ do with the 
question 1 mean those cases win ic the defendant undertakes to covenant for 
otheis, as well as hiinsi If , ind (heie it is settled, that, if he has no authority to 
bind the others, he is iii \( rtluless bound hiiuself, not that be inourB an eventual 
liabilil} in (onseqiu ik c of tin ofht i-. being dischaiged, but he remains bound as 
he w IS on nnall}, the iiisti iiiiie nt be mg Ins se\e lal deed It n» unoecessmy, there- 
fore, to iiiquiie whither the pi iintifl might ha\e an action of assumpsit against 
the pnneipil, in (onsequenie of the existinie of a parol authority to the agent to 
entei into the conti'ie t, be < anst, whether he nrn} oi nOt, the agent is liable on his 
expn ss ( o\( naiit Rut the re is a sti iking and substantial diflt leuce betwc e n the 
eoMiiant of an au nt, who desi nbes himself as rontiaeting foi his pimeipil, and 
the covenant of a inmeipil, thioiuh tin means and bj the instrumentalit) of an 
agent The fust is the individuil eovenint of the agent, the second is the indi- 
vidual covenant of tin jnineipil, and, in this respect, the ( at bd^r difleis from 
Randall i Van Vc elite n, in which the distinction hcems not lo have been adverted 
to No decision can be found iii suppoitof the position, that what appears on the 
faic of the deed to be the piopei covenant of the principal, but entered into 
thiough the age nc} of in attOTiu>, (winch, by the by, is the legitimate form of 
the instrument, wheic the atto 1 n(^ is not lo be bound,) shall be taken to be the 
propel covenant of *hr attorm >, vvherevei he had not authoiity to execute the 
deed How c ould lie be d< c 1 u d againsi ^ If, in the usual and proper manner 
of pleading it vveu dligcd, that the agc'nt Lad covenanted, it would l^peaT ky 
the production ol the ni^tiument, that he had not, but that his principal cove- 
nanted thiough his means, which, on non €bt fattiivi being pleaded, would be 
fa+al This IS pu eisely t k c ase before m, except that it is not quite so strong, 
In the bod} of the mstiument the covenants are stated, as if they were made by 
the corporaUon dm e tly with the plaintiff, without the agenc} of any one, the de- 
fendant not being mined but merely signing and sealing it with his own seal, as 
thedeedofthecuyiola i i which, I readily admit, it is not Now, to avoid the diffi- 
culty, which I have lu.t ..u ntioned, the plaintiff, in detlaiing, does not, in the usual 
woy, eet forth the substai .e of the covenants, but aUeges that, by certain articles 
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lie is acting for his employer ;*and the contract is treated as his 
oWn expregji contract. But the liability of an agent may also 
arise^ by implication, from his own acts, with reference to a writ- 
ten contract, to which he is not originally a party. By the com- 
mon fortn of a bill of lading, the goods are deliverabje to the 
consignee, or his assigns, or to the shipper, or his assigns, he or 
they paying freight therefor; and upoi#the construction of the 
instrument, it has been held, thatwhocNcr receives the goods 
under the bill of lading, as consignee, oi assignee, contfa'^ts by 
implication to pay the freight due on thiMii ^ Therefore, it the 
shipper, or the consignee, in such a case, sliould indorse the bill 
of lading to his agent, whether known to be an agent or not, the 
latter would be liable to pay the freight, if he took the goods 
upon the Consigninent under the bill ot lading,^ unless, indeed, 
it should aj^i^ar upon the face of the consignment or indorse- 
ment, that it was made to him as agt nt ineitly, or the other cir- 
cumstaoeea of the case should show, th<^t no credit was given 
to hun fox the freight.^ [But a mere naked consignment to an 

of ai^eement between the pirtits, it was covenanted ‘ as follows ” , and ♦hen ^ets 
out the articles according to tlicir tcnoi aHsi<rnii)^ toi hn uli, that the defendant 
had nut paid, A demuiiii would unqucslioii tl)l\ liivt all''^^clefl the purpose 
as well ab the plea of rum c^t fa* turn , loi the di. J nation sits ioith no <.o\eiiant 
of the defendant, and toiisequentb no lausi of u tioii Hut the piper is not the 
defendant sd < d lit sialed and delixtiul it iin lonbU dl} , but there is some- 
thing more tl Hi Kaling and deliier^ mcisMri to idiid It ou^ht to contain 
the proper pnts ot a contiaet, and in this instuiuient thiie are no obligatory 
wotds, appln ible to the peison of the dtfeiidant J \in the staling and deliveiy 
weit (1)} thi paity) as the pre^dt iit, and in bthilt of the eoiporation It the 
defendant had autliorit} to eonti it t for the torpor itioii, although he has done so 
infonnally, there cannot bt a t) lubt that, as tht woik hi^ bet n done, the plaintiff 
Dia} have an ai tion of some soit agaiiiht it But he utvti tuated on the basis of 
the dettadant being peisonally answtt iblt , and to ptMuiit linn to maintain this 
action, 'VVteW piiuiit him to ha«e, what was not in the contemplation of either 
party, mi^arse to the peison of the agent I am, lliticfou, of opinion, that the 
Judge who tried the cause, was right niediiecting tlit jur} , thit the paper, given 
in f vidence, was not the deed oi the defendant ” Ante, ^134 and note. 

^ Cock H Taylor, 1 3 East, R 399, Dougal v Kemble, 3 Bing R 386; Abbott 
on Shipp Pt Sf ch 7, § 4, p 285, (edit 1829) , Wilson v Ke^mer, 1 Maule Sc 
Sdiw. 167 

^ Ibid , Bell V Kymer, 5 Taunt R 477, Efans v Marlett, or Mattel, 3 Salk. 
B 2^, Post, § 893 and note 

® ffisnot easy, peihaps, to reroucile the language of all the eases on this point. 
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agent does not make him liable fot the freight, 


agene^ 

Cock V. Taylor, 13 East, R. 393, shows, that a purchaser, under 
from the coiisi^rice; is liable for the frefght ; and Wilson v. Keyfher,;;(f^tt!e & 
Sciw. 157, and Bell v. Kyiner, 5 Taunt. R. 477, and Dougal v. Kemble, 3 Bing. 
R. 383. that an agent, consignee, or indorsee, is also liable, if the bill of lading 
contains a coiHignment, or imlll*senipnt to him generally, without 8aying,;;tbBt he 
is agent. In this last case, Mr. Chief Justice Best said : “ Jt has been insisted on j 
the part of the defendants, that the verdict of the plaintiff is inconsistent with tlSe ‘ 
law of England, because the contract, on the bill of lading, is with the shipper, 
or Le Cointe & Co., and that the liability of those parties cannot be transferred 
to the defendants. But this argumcMit i.s founded on an inaccurate stMement of 
the terms of the bills of lading. Neither the shipper, nor Le Cointe & Co., agree 
by these instruments to pay the freight. These are receipts for the goods, with 
an undertaking, on the part of the captain, that he will deliver them to the legal 
bolder of these bills, on such holder’s paying the freight. The captain has a lien 
for the. freight against whoever shall become the owner of the goods. The owner 
could not compel the captain to deliver the goods from his actual possession, with- 
out paying the freight. The act for regulating the West India Docks continues 
the lien for freight, whilst goods, delivered from a ship, and liable to freight, re- 
main in those docks. Whoever obtains the delivery of goods, under such a bill 
of lading, contracts, by implication, to pay the freight due on them. There ia. no 
assignment of contract, no sliifting of liability. The receiver of the good’di|iNan 
original contractor to jniy the freight on them. With respect to the alleged hard- 
ship on brokers, they know the terms of the bill under which they claim ; they 
know what freight is due, and they need not make advances beyond the value of 
the goods, subject to freight. The hardship on the ship-owner would be much 
greater, if, after having brought the goods to England, he should not be entitled 
to recover freight from the parties who possess them under the bill of lading. 
Cock V. Taylor is cxpres.sly in point for the plaintiti*. It has •been attempted 
to distinguish that case from the present by the circumstance, that the plaintiff, 
in that case, had made no application to the consignee before applying to the 
defendant, and that the defendant was there a purchaser of the bill of lading. 
With respect to the application to the consignees, it was made, when the plaintiff 
supposed them to be the holders of the bills of lading. The moment the plaintiff ' 
discovered tliat the bills of lading had been transferred to the defendants, he ap- 
plied also to them ; and a man is not bound by what he does, in ignorance of the 
actual circumstances of his case. As to the circumstance of the defendant in Cock 
w. Taylor being a purchaser of the bill of Jading, the effect of that is got rid of by 
Bell V. Kymer, in which tiie defendant was only a broker, and in which Gibbs, 

C. J., said, ‘ 'fhe holders of a bill of lading were bound to know that they were 
liable for the freight.’ That decision is not touched by any subsequent case, for 
Wilson ». Keymer Jurned on a different point; and every Jud.re, in thatOttse, 
confirmed the decision in Oock i;.#Taylor. Jn Wilson i;. Keymer°the defendanlB 
did not obtain the goods under the bill of lading, but under the order of the con- 
signees. In Mooisom r. Kymer, the inference of an implied contract was i^elled 
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fcnovmMid there ia no stipulation that the consignee shall pay 

of A Special contract under a cbArter-part} ; tfud Le Blanc, J., 
said^n^p lav will not idiso an implied promise, wlitrc there is an express agree- 
ment t)etwoen the parties/ But he also said, ‘ Wheie the ship .s a general ship, 
and there is no other to whom the party can resort, the law will impl} a promise 
to pretenit a failure of justice’ There would te a failure of justice if such a 

f a>mise weie not implied in the present instance” Ibec also Scaife v. Tobin, 3 
arn. & Adolph H .023 , Coleman i; Lamhut, 5 Mees & WcNb 502 , Tobm v, 
Crawfoid, Id. 2Ja In the case of Amos v Tempi rh, 8 Mies A AVtlsb. 798, 
where, by the bill of lading, the goods were “ deb vci able to A, lor the London 
Gas Company, or his assigns, he oi they pnymy fiea/ht lor thi snd goods,” and A 
received the goods under the bill of lading, it was held that A was not peisonally 
liable for the fi eight, inasmuch as, on the faic of the bill of lading, he was a 
mere agent to re<enc the goods lor the company, the property vesting in tliem. 
On that Occafiion, Mr Baron Parke, in delnenng tin opinion ol the Couit, said 
“ The ease of Cock v Tajloi established tin piopnsitioii, tint the iccc ipt of goods 
by the indorsee of a bill of lading, bj winch thi-v 'vmio made d< bvti iblc to the 
consignee or his assigns, he or the^ pajing the fieiglit. vas evidence of a new 
contract between him and the ship-owner to pav the fi eight according to the 
terms of the bill of lading, and that ca^e lia& been followed l\ manj others. 
Bidj^iere the cUfeiidant is, on the face of tin bill of 1 idiiig a more agent to le- 
ceimPihe goods, the London Gas C(»mpinv being tin c on‘«ignec s, and the prop- 
erty vesting ill them, according to the rule laid down bv Loid Holt, in the case 
of Evans V Mailett, and the promise to be interred Iroin tin receipt of the*goods, 
undei su( h a bill of lading, is pnma fane a prumiM bj the defend int, as agent 
for Iht i ompan>, to paj the fi eight on tlicir account, and not a pioiiiise to be per- 
sonally ie8|)<ni d)le for it, and theie was no sutlicicnt cvuhntc to the contiary.” 
It IS diflicult to le^oncile this decision with tlu lingiugL of Loid Tendeulen, 
in Diew V Binl, Mood & Malk 156, and liciitciia i Uiidmg, Mood & Malk. 
R. 511 Tht Kal ijiiestion in Amos u Tempt i lev, 8 Me is A Welsh. 798, was, 
whetht r i ledit was given to A, the agent, oi not, for the licight Now the goods 
were deli vei able to him, for the Ga** Company, but /ir, or his assigns were to pay 
the freight, by the terms ot the bill of lading Wh> then was not A directly lia- 
ble for freight, according to the terms of the bill of lading ^ He had not assigned 
it It by no means followed, that, becaube the London Gas Company might be** 
liable for tho freight, therefore A was not Both might be liable. Ante, § 270 
and notO. In Abbott on bhipp Pt. S, ch. 7, 4, it is said “ If a person accepts 

anything, which he knows to be subject to a duty or charge, it is rational to con- 
clude that he means to take the duty or charge on himself.” See ante, § 263, 
note ; Pos^ f 895. See, as to when a consignment v ests the property in an agent, 
who IS under liabilities or has made advances, Holbrook r Wngh , 24 Wend. R. 
169; Haille v. Smith, 1 Bos. & Pull. 663, Ante, § 111, Abbott on Shipp. Pt. 8, 
A* 2, § 4, note 1, p, 216, (Amer edit. 1829) ; Dunlap v, Lambert, 6 Clark A Fm- 
nell, 600, 625, 627. See post, § 395 and note. 

* [Boston k Idaine Railroad v, Whitcher, 1 Allen, (Mass.) 497 (1861). Bige^ 
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^ 374 a. Bnt although, in general, an agent who «6tttaracts 
writing in his own name, even avowedly as agent Hff »noth^ 
is thus personally responsible upon the agreement so mada Iff 
him, whether it be under seal or no* ; and it will be treaty M 
hiB personal obligation and contract; yet it does not necessafily 
follow, that if the piincipal is not bound thereby, the covenant 
or contract can in all cases be enforced by or against the agent 
personally. For if, from the nature and objects of the agrea- 
mont, whether under seal or not, it can be collected, that a re- 
cipiocal obligation is intended to be created, and yet, under the 
circumstances, it cannot be enforced ; or if there is a total fail- 
ure of the consideration on one side, and the other side cannot 
niaintainany action thereon ; there, the agreement wiU be treated 
as utterly void. Thus, for example, if an agent should in his 
own name, and as attorney of his principal, demise an estate 
of his piiiicipal for a term of years, at a specified rent, and the 
lessee should covenant to pay the rent; there, inasmuch as the 
demise wouy lie utti rly void, as the lease is not executed in 
the name of tin principal, the agent could not maintain a suit 
foi the lent on the cove unit, because the whole instrji|ttnt. 


low, C .1 , die rc 1(1 “ The fasts in TvLich an aejent has bet n hold liable to 
tin fiti^lil of fr( ills consijiK d to him proceed on the j^round that, b} the terms 
of bills of lading as usually driwn tspirialh in oaso of tran*»poitation by water, 
the coiisirrneL IS to pd> ♦he freight [n othd woids, the carrier undertakes to 
deliver the piopcit> to the tonsiirnte, ‘he pa}iDg freight for the Bame ’ Who- 
ever accepts delivery undir su( h a bill of lading, con traets, by implication, to pay 
the freight diic on them , ind it the name of the agent only is inserted m the bill, 
without dll) (If signition of the chaiaetc i or capiiit) as agent foi anothei in whieh 
he recencs tin goods, lu is liable individually foi the freight, because he thereby 
becomes an giiginal f ontiactoi to pay therefor These cases rest on the princi- 
ple, lint li( who dccf pts I thing whir h he knows to be subject to a duty ot charge, 
•for which ht is i\|)e(ted to pi) theieby contracts, by implu ation, to take the 
duty or cluige on himself Cock u Ta)lor, n Last, 809, Wilson v K)mer, 
1 Maule &. belw 157 , Dougal v Kemble, 3 Bing 383 , Amos v Temperley, 8 
Mees & Wtl b ^ 18 But no case can be found whicli goes the length of hold- 
ing, tint an agi nl liible for the ficight of goods sent to, and received by him, 
when his agt nc) is known to tla carriei at the time of the delivery of the goods, 
and when theie i no stipuhtion m the contract of transportation by which the 
consignee is to pv) ‘he fri i^bt Ja such a < asc, the essential elements of a con- 
tract are wanting li k s nothing fiom which an intent on the part of the 
shipper or (anier to the agent, oi an agreement by the agent to nay the 

freight, can be infuKd J • •' b 
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5 4 covenant, would be deemed voi<J, and the con- 
the covenant would totally fail.’ Neither, for the 
li)^|r^son, could the lessee maintain a suit on any covenant in 
thi^jSiSi in his own favor. The same rule has been applied to 
the casC) where an agent made an agreement under seal, as 
attorney of his principal, whereby, in consideration of a certain 
sum, agreed to execute a good and sufficient conveyance in 
the law, of a certain farm of his principal ; and the agent brought 
a suit to recover the consideration-money ; and it was he’d un- 
maintainable, because the agreement was considered as made 
by and with the age|^ in his own name, as attorney, and not in 
the name of his principal, and then the whole agreement deemed 
void,, since the agent had no estatb in the farm to conveyi? ^.If, 
however, the agreement had been , by the agent, not thit he 
would convey, but that his principal should convey, then it 
seems that the agreement would have been valid/'^ 

§ 274 6. Another class of cases may readily be suggested, 
where, from the defective mode of executing the instrument, 
the principal is not bound, and yet, neither is the agent bound ; 
ai^ that is, where, although the agent is capable of acting for 
th*principal, he or she is incapacitated from binding himself or 
Itself by a personal contract. Thus, for example, if a husband 
snould authorize his wife to sign notes on his account, it is indis- 
pensable, in order to bind him, that the notes should, either in 
the body fliereof, or in the signature, purport to be his notes, or 
on his acc^mnt; for notes, given in her own name, would not, in 


I Frontin w. Small, 2 Ld. Raym. 1418 ; S. C. 2 Strange, 11. 705 ; Berkeley v, 
'Hardy, 5 Barn. & Cressw. 355; Townsend <7. Hubbard, 4 Hill, N. Y. U. 351, 
358. 

8 Bogart V. l)e Bussy, 6 Johns, R. 94. 

8 Spencer v. Field, 10 Wend. R. 87. Some doubt may well te cntertaineij, 
whether the case of Bogart w. De Bussy, 6 Johns. R. 94, was a correct applica- 
tion of the principle of the case of Frontin v. 'Sniall, 2 Ld. Raym. 1418. The 
latter was an executed lease in the name of the agent, and passed no estate. 
The former was an executory agreement, under seal, in which the covenant 
was, on the part of the agent, “to execute a good and sulHcient conveyance in 
the law of the farm of his principal, which covenant could properly be per- 
formed by a conveyance in the name of his principal, under due authority. The 
pleadings, upon which the case was decided, did not raise any (question as to the 
form of the conveyance, which was to be mad^ ; but turned upon a collateral 
mortgage on the estate. 
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such a case, bind either the husband, or the ^ 

the contrary has been recently held in England.^] 6 iiinU<r o«»- ‘ 
aiderations will apply to an agent, who is an infant la 
in all cases, in older to bind the principal upon the instnttnenti 
there must be api words to charge him ; and in like manner^ if 
the principal is not bound by the instrument, the agent will not 
be bound thereby, unless it contains apt words also to charge 
him ; although, if he be of competent capacity to enter into a 
contract, he may be responsible in an action upon the case ten 
his negligent performance of his duty, or his improper assump* 
tion of authority."* 0 

§ 27o, In a great variety of cases, even where the contract is 
in lyriting, it becomes a nice question, whether the agent is, ot * 
is n#, personally bound.^ Some of the cases on this subject 
have been already cited ; ^ and it is didicult, perhaps impossible, 
to reconcile all the authorities, -ibcaring on the point. Ordina** 
lily, as wc hd\e seen, il the contract is made in such a manner 
directly to bind the principal, the agent will not be bound 
personally.^ But the t iiibarrassmg question still remains, whether 
the form of the instrument does, or does not, import a perswal 
liability on the part of the agent. Thus, if an agent sbimld 
make a note, in winch he should say, I promise to pay,” 
and sign it “A. B., for C. D.,” (the puncipal,) the question 
would arise, whclliei he was persoiidlly bound, or not, upon the 
instrument in that form.' Wc have already seen, that it has 
been held, that in such a case, he is not personally bound, if he 
has authority to sign the note from D.® The construction 
might, perhaps, be more doubtful, if the note were, “ I, A. B., as 


1 Minaid V Mtad 7 Wtiid 68 , Ante, § 264, note 
2Lindusu Kradwdl, Com B Rep 583 
3 SloNoii 1 TatUn, 2 (:menl R S58 , Ante, § 264, note 
'I Smith on Mtrc Liw, 79,80, ( 2 d edit), Id p 140-143, ( 3 d edit 1843) ; 
Bowen r Moms, Uuiit R 374 , Denton u Rodie, 3 Camp U 433 , Norton 
V Heiron, 1 Cair ATajn 648, S C 1 R 3 & Mood 229, Kcndiay t; Hodg- 
son, 5 Esp R 22 s ^ ^ 

« Ante, lo4, 155, 158, 263, 270 

® Ante, §§ 26 i and 269 Mann v Chandler, 9 Mass R 385, 

7See Ri.et> Gom> ' IVk 168, Woodes t> Donnet, 9 New Uamp. R. 66 ; 
Ante, §§ 154, 105, it>l f ott, §§ 269, 270, 276-279 
8 Ante, §§ 104, 1 06 , 1j .!1ou v Talbot, 16 Ma&s S. 461. 
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^ agent of^C. D., promise, &c., and it were signed, ‘‘ A. B.” And, 
if in Ae latter case the note were under seal, there would be 
strong ground to say, that it was the deed of the agent, and not 
.of the principal.^ 

§ 276 a, ^imilar difficultfes have occurred in the application 
of the same doctrine in the Scotti^li Courts, although they are 
professedly governed by the same general principle, which regu- 
lates the doctrine maintained in England and America. Thus, 
in one case, where the agent of a company, having drawn bills 
in his own name, discounted them, when accepted, with a bank, 
(the acceptor, wdio happened to be debtor of the company, hav- 
ing also been informed in a letter to him from the drawer, that 
the bills in question w’ould be placed to Ins credit with them,) 
the Court of Sessionb found the company liable in an action on 
the bills, on the ground, that the drawer had drawm and dis- 
counted the bills as their agent and tor their bt hoof. But the 
judgment has been reversed on appeal, and the leversal appears 
to be conformable with the doctrine now’ stated. The circum- 
stance ol the funds, raised by discounting the bills, being applied 
*to ,the company’s use, was a matter between them and their 
kgents, with which the discounters had no concern. In a later 
case, certain trustees were found liable for^the amount of a 
promissory note, wdiich the manager of a coal-work, forming 
part of the trust, had granted in his ow’ii name. But this was 
found, noi ii an action oil the bill, but in an action brought on 
the authoAjty alleged to be given by the trustees, both directly 
and rebu^ et faetts, to sign bills on their account in the business 
of the frast.2 

§ 276. Other illustrations of the difficulties, growing out of 
the interpn tations of particular instruments, may be derived 
from adjudged cases. Thus, wffiere a contract under seal was 
made between A. B., as agent of C. D. of the one part, and E. 
F. of the other part, and it was signed and sealed A. B. and E. 
F. ; it was held to be the deed of A. B., the agent ; and that he 
was personally responsible on the covenant.® So, where a 

* See Dubois v Delaware & Hudson Canal Co. 4 Wend 28i* ; Auto. § 14 7- 
155 ; Appleton v. Sinks, 5 East, R. 148. 

* Thomson on Bills, pp. 218, 21D, (edit 1837). ® 

3 Stone V. Wood, 7 Cowen, R. 453; Taft w. Brewster, 9 Join. R 884; Hall 
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sealed agreement pui ported to be by and bet^?reen the j)lamti£^ 
of the one p*irt, and A. B., C. D ^ and E. F directors q|| ftie ^ 
Cotton Manufactory, of the other part, and it was signed, ‘‘for 
the director‘s, A B it was held to be personally obligatory 
upon A. B, although he by plea awerred, that it w|s made by 
himselt and the other directors, as agents only of the company.^ 
So, whcie A*, B, and C, made a note as follows : “ We, the sub- 
scribers, jointly and severally, promise to pay D, or order, for the 
Bobton (ilabs Miimfactory, and signed their names, not saying, 
as age nts, it was held, that the note bound them personally, and 
not the corporation ^ So, where two persons made a promissory 
note ill this form , We the subscribers, trustees for the proprie- 
tors of the new congregational meeting-house at A, promise to 
pay B the sum of,’ &cc , and signed it C, D, E, F ; it was held 
that the note bound them personally, and not the proprietors.® 
So, where the committee of a town made a contract in the fol- 
lowing words “ Agreement between A, B, and C, committee of 
the town of N , of the one part, and D and E of the other part, 
and the said committee agict to pay,” &c., signing their own 
names, A, B, and C , it was held, that they were personally liable 
on the contract^ So, where a committee of the directors of a 
turnpike corporation entered into a contract under seal, describ- 
ing th(mselv<s as such committee, on the one part, with the 
plaintiff, on Ihe other part, and signed and sealed the contract in 
their own names, it was held, th it they were personally respon- 
sible ; for it was the deed of ihe committee, and not of the direcv 
tors, or of the corpontion.® So, where certain persons signed a 


V Bunbrul^t 1 Mami & Gran^r R 42, Ante, 158, 273, Po^>t, § 278, and 
note 

1 Whik i Skinnu, lo John R 307 , Ante, § 273 

2 Bull Boston Ghss Minufactoi^, 16 Pick R 347 In tins case Mr Ch 
Just Sh iw, said It IS held in many cases, that, although the contra( t of one is 
given foi the dibl ol anothir, ind although it is uiidci stood, between the persons 
promising an 1 the part) tor whom the contract is enteud into, that the latter is 
to pay It, Ol to rtimbuise and indemnify the eontrac ting paity, d he should be 
required to pi) it, 1 is stdl, as between the parties lo it, the contract of the party 
making it A ka 1 ig 1 1 1 decisive ease on this point is Stackpolo v Arnold, 11 
Mass R, 27 ” See mu 154, 16 ». 

jackal (1 'Sjt Ml I R 47 

Almonds w Heaid > Puk R 121 See Savage r Rix, 9 N II R 268. 

^ Tippetts V AValke 4 Mass R 695 
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Ii0te,^d«scrit>ing themselves as Trustees qf Unibn Religious 
SjMslety,” it was held, that they were personally liable thereon, 
altlibngh it was proved, that the society was a corporation, and 
the note was given for a balance due from the society for a 
church ,bell.^ 

§ 277. In the two last cases, it did not appear, tha^ the agents 
executing the contract had due authority from the directors, or 
Corporation, to execute the deed'-.. If such an authority had 
been proved, or admitted, it would still have remained a ques- 
tion. whether, as the deeds were executed in their own names, 
they would not have been personalty bound. This last question 
has, however, arisen ; and it has been decided in America, that 
the agents are not afK’cted by any personal responsibility under 
such a contract, although it is made under their own scaK, if the 
corporation itself has conferred on them a due authority to make 
the contract on their behalf. Thus, where a contract was made 
by certain persons, by name, purporting to be “ a committee of 
the corporation of the city of Alban),’’ on the one part, a»d the 
plaintiff, on the other part ; and it wa^ sealed by the committee 
with their own seals ; it wa> held, that they were not personally 
bound by the contract, as it was auUiori/ed by the corporation, 
although not under its corporate seal ; and that the corporation 
was alone liable on the contract in an action of a'^sumpsit.® The 
ground of this decision seems to ha\e been, that, although the 
corporation was not a direct party to the coiftract, jet, as the 
contract ht 1 been duly authorized by the coiporatioii, the agents 


1 Hills ? Bannister S (’owen, 11 31 ; Ante, 1 ‘>4 , Mn Iton r Dtulinjr, 2 Con- 
nect. 11 435 , Bdikor i. McMhanit l''iie IiiMir. Co 3 Wind. R ‘14. Vir- 

gin, 1‘1 Maini‘, 3,>2 , CUa\idand i Stcwaid 3 Kill}, 2S3 , Ti.isk v Roberts, 1 B. 
Mouroo, 201 , Wibb i Buike, 5 Id. 61. But soi Mann i. Cluindlei, S) Mass. 

3.S6 , Mott V. Hicks, 1 Cowimi, R. 513, Anto, ^ 151, Ijcach r. Blad, 8 Sm. & 
Mdish 221. Set* Cooih i Goodman, 2 Adolph & Kll New Rop 580, 535, 696; 
Fisko V Kldrid^e, 12 Gray, llaveiLdl Mut Iiis. Co t; Ncwhall, 1 Allen, (Masa.)^ 
130, (18bl ) * 

2 Kiindall v. Van Voditen, 19 John R GO , Duboib v. The DcUwarcfand Hud- 
son Canal Co. 4 Wend 11 285, Bioikwd} t;. Allen, 17 Wend. R. 40 But aeo 
Hopkins V. Mehdffe^, 11 Serg & Riwle, 12S, 129; Ante, 154, 159, n6to, §27®, 
note (1,) and post, § 278, and note The ca*'® of Udiidall v. Van Vechten, I® 
John. R 60, was distinguished by the Court from the case of a public agent of 
the government, upon the ground that the eily of Albany was a pri\ate, althot^ 
a politiidl, corporation. But see Hutch v. Barr, 1 Hamm. R. 390, 394. 
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'^ere not personally liable ; for (it was said) the (Person w|fo 
assumes to contract, as agent for an individual, or for 
tion, must see to it, that his principal is legally bound by bis^ctJ 
For, if he docs not give a right of action against his principal! 
the law holds him personally liable.^ But in this casejtas the 
agents made the contract with due authority, the Court held, that, 
although no action Itiy upon the deed, as the deed of the corpor- 
ation, jt't an action of as&umpsit would lie against the corpora- 
tion, founded upon the obligations contained therein. 

$ 278. But it dt‘servc& consideration, whether the doctrine ean 


be generally maintained, that, because the principal may be indi- 
rectly liable on the contract, therefore the agent is exonerated 
from all personal responsibility. Besides; it is manifest, that the 


agents had here made a contract in their own names, although 
as a committee of the corporation, and the deed was their own 


deed, and not that of the eorporation.'-* The corporation, con- 
fessedly, could not be sued, oil that instrument, as their deed; 
and it would seoiii to \ h ' a giMieral rule, that an agent, who ex- 
ecutes an inslriiment, must execute it in the name of the princi- 
pal, so as to give a right ot action thereon against him, if he 
would avoid jicrsonal rc^pon&lbllity ; and, if it be a contract 
by deed, tluii it must be in the name, and be the deed, of the 
principal ; Ici, if it be the deed of the agent, he alone i& respon- 
sible tlicicon, as the proper legal party to In the common 
case of a charteJ-party, executed by the master of the ship, ac- 
cording to his oidiuary rights and dutie-s, and authority in the 
proper employment of the ship, it is not doubted, that his owner 
is bound by the contract, in some form of action. But it is as 
little dout)led, that the owner cannot be sued on that very in'^tru- 
ment, as his deed; and that the master may be sued on it, as his 
own decd.^ In short, in such a case, the contract ib treated as 


liaiiilall 17 \ au Vechten, 19 John K 60 ; Duboi-» v. The Delaware and IludijOn 
Uanal to 1 A\ end. K. , UiotUayw. Allen, 17 Wend. K. 40. Dut see 

& liable, US, 1 29 , Ante, g 161, and noU>, 273, 

note Ql.) 

* See r>aiwop (I. lulialnlants of Gianbj, 2 Pnk 315 ; Ante, §§ 273, 276, 277. 
Ante, §§ 155, us 101, 1C2, ^73 and note, 274 a, 274 b, 270; Tost, $ 
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direct (mtribct of the master; and the owner is only second* 
in another form of action, (an action on the case,) 
in an action on the deed itself.^ Indeed, nothing is more 
Common than for a contract to be made, by which the agent is 
p^rsong^y bound, and which yet is ex consequtnti^ binding on 
the principal also, althou^i the latter is not a direct and imme- 
diate party to the instrument/** This is true, not only in the 
Sbmmercial law of England and America, but also in that of the 
/oreign nations of continental Europe.® The more conrect and 
satisfactory doctrine would seem to be, that, where tlie agent is 
a direct party of the instrument, and the principal is not, so that 
the latter is not, ex director suable thereon, there, the agent, 
although he describes himself as agent, is suable upon the oove- 
nants and agreements contained therein, as his own personal 
contract.^ Still, however, the doctrine is to be understood with 

1 Abbott on Sbi])p.•^^ 2, ch. 2, § .*), pp. 93, 94 ; I<1. Pt 3, ih 1, ^ 2, pp. 163, 
164, (<?<Ut 1829) , Stone u. Wood, 7 Cowen, 183, Ante, 158, lbU-162; Post, 
§§ 294, 422, 150, note. 

8 Ibid. 

* Post, § 294. See 1 Knierigon, A^-vur. ih 5, § 3, p]). 137, 13S; Id. g 4,pp. 
139, 110; Pothier, Ohlii^ ii. 418; 1 Stair, TnMit b} Hrodie, B. 1, tit 1 *2, § 17; 
Erbk Inst. 13. 3, lit. 3, -13, 46 ; 2 Lnerni. on Agent s, 2')2-251, (edit. 1818) ; 

Pale^ on A^eiu*}, bv Llo\d, 378-384. 

4 Ante. §§ 160, 273, 275. The ea^es of liandall r. Van A'ethteii, 19 John. R. 
60, and Did ' ’s e. Delaware and Hudson Canal Co 1 \\ end. 2S5, are not easily 
recoin liable wuh many other authoiities; and iall) Milh Appleton r. Binks, 

5 East, 148, Keiinedi r. (louveia, 3 Dowl. \ R>1. 50^ , Buirtll i Jone^, 3 Barn. 

6 Aid. 47 ; Norton v. Herron, 1 Parr and Fa' Me, 618; S V R\an Mood. 229. 
See also Taunt r r. Clmstian, 29 En". Law Eip K. 103 , Popkins v, Mehaffey, 
11 Serg. & lluwle, 12G, 128, 129; Ante, § 273, note (1); Hall v, Bainbridge, 
1 Mann. & Grang. 42. The ease of Bowen u. Moiris, 2 Taunt. K. 374, is distin- 
guishable ; for the contract was there treated as the contract of the principal, as 
was suggested jy Lord Chiet ffustice Abbott, in Kenned} v, Goiiveia, 3 Dov^f. & 
R}1. 503. Sea also Tipjietts v. Walker, 4 Mass. R. r>95 ; Paley on Agency, 
by IJoyd, 381 --384; Maebcath v. llaldimaud, 1 T. R. 172, 176, 180, 181. In 
Spittle V, Lavender, 2 Brod. 6c Bing. 11. 452, where an agreement purported to 
be between A* B. as agent tor, and on the part and bidiall of,” C. D., of the one 
part, and £. F., the plaintitf, of the other part ; and on the saint day the princh 
pal, C. D., wrote below on the same paper, ** 1 hereby sanction this agreement, 
and a]>prove of A. B. having signed the same in my l>ebalf;” it was held, that, 
by his signatuie and approval on the pa])er, the contract became the contract of 
the principal, and not of the agent, and was to be treated as one t'ansaetion ; and 
so the agent was not liable thereon. Ante, § 251, and note, bee Kendray v. 

aoilmcy. 29 
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Itie qualification, that in the instmment there are apt Words ,to 
charge the agent personally. For, if an agent should, ^withojB* 
authority, execute* a deed in the name of the principal, who 
not bound th('re]>y. the agent would not, in such a case, be liable ^ 
to the other pjtrly on the instrument itself as his deeij^Vnlesa 
there \Aere apt word's in it, importings a personal liability on his 
part.^ Tlic remedy for the misconduct of the agent must otfi^ 
wise be by an action on the case.® . ” 

§ 379- But, in (‘uses of un^Titten contracts, also, the Question 
may arise, whether the agent is liable, or the principal only, or 
both ; and this, as a matter of fact, is generally left to the jury. 
In all cases of this sort, the question generally is, to whom credit 
is given, whether to the principal, or to the agent. If to the 
latie‘r, then he is personally responsible, even although he may 
be known to be acting for his principal.^ Thus, for example, an 
agent, although known as such, may, by his express warranty of 
soundness, or of title, or of any other fact, in regard to the 
commodity sold by him for his principal, make himself pejr* 
sonally liable, if the credit is clearly given to him on such wai- 


lloilg*»on, 5 E'.p 11. 228 , Stone v. Wood, 7 Co wen, R 453 ; 3 Cliitty on Comm, 
and Miimif. 211, 212. In Brock\\.\) v Allen, 17 Wend. R. 40, the defendants 
made a note, sigmd with tlitir namey, with the desciiption added, “ Trustoes 
of the First RajUist Sotiety of tlu Milage of Bio(kpoit.” The defendants were 
trustees, and the so( let} was incoipoiati d by the iiainc of the First Baptist 
Cbunh and Society ol the Milage of Biockport; and, by the laws of New York, 
where the note was made, and the sock ty incorporated, the trustees, as such, 
are a (orpoiation, having a eomnioii seal, and tlu* note was foi a di bt due by the 
sot let). It w.is held on special jileading, that the defendants were not personally 
liable on the note, and that the society was. And see defts v. Yoik, 10 Cush. R. ; 
Ante, § 154 But see Hills t>. bannister, 8 Cowen, 31. In Taft v, Brewster, 
9 John R 8.U, Avhere the defendants cxeeuted a bond to the idaiiitiff, by which 
the detendaius, b) the name and desi ription of A. B. C. D., and E. F., “ Trus- 
tees of the Bdiitist Socu t) of the town of Riehfiehl,” bound themselves in the 
form of, kc., ^c. , and tin bond was signed A. B. C. D., and 1^ F., “ Trustees of 
the Baptist SocuU of Richfield,” it was held, that the defendants were person- 
all) bound on the bond b.e Fox v Drake, 8 Cowen, R 101 ; Osborne ». Kerr, 
12 Wend. R. i79 ; Ante, 160, IGO a, 161 , Post, §§ 422, 450. 

t Stetson y. Patt* n 2 (ireeiil R 358 , Ante, § 274 b. 

2 Ante, § 160, note, 264, note, g 270, note. 

8 Sewee » , 3 Barn. & Cressw. 11 ; Ivcbon e. Conmeton, 1 Barn. 

& C«^w, 160, Cuni.miliaii Soules, 7 Wend R. 106; 8 Cbitty on Comm, and 
Mtouf. 211, 212 : Ante, lOO, 160 a, 161. ^ v^omimw 
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ranty.^ Jndeed, if such warranty is made falsely and fraudulently 
by the i^ent, he will.be personally liable thereon, as a matter of 
tori® 

§ 280. In the next place, persons, contracting as agents, arc 
neverthMess, ordinarily, although, as we shall presently see,^ not 
universally, held personally responsible, where there is no other 
responsible principal, to whom resort can be had.^ Thus, for 
example, where a person signed a note, “ as guardian of A. B.,” 
he was beld^o be personally liable on the note ; for he could not 
make his ward personally liable therefor, nor his ward’s assets.^ 
So, whlpre a person signi^d a nof(‘, “ a*^ tiusti'c of A. B.,” he was 
held personally liable on the note ; for it was not primarily bind- 
ing on his reUui que tnustJ' So, where a per'^on signed a note, 
“ as executor of A. B.,” or “ as administrator of B.,” [or as 
“solicitor of T. M. K.,” &c.,"j it was held, that he was per- 
sonally liable on the note ; for such a note would not bind the 
estate of the deceased ; and, to give it any v.didity, it must be 
construed to be a personal obligation of the maker.® So, a bill 
of exchange, accepted by A, “ as administrator of B,” will bind 
A personally.'*^ 

§ 281. This whole doctrince proceeds upon the plain principle 
that he, who is eapable of eontraeting, and does contract in his 
own name', although he is the agent of another, who is incapa- 
ble of contracting, intends to bind himself; since in no other 
way can th contract possess any validity, but it uould perish 
[rom its intrinsic infirmity.^^^ The Bornan law fully recognized 


1 Paley on b\ LIo)<l, , Foiin v llcinisou, 4 T R 177. 

2 Paloy on lu h^ Llo^d, *186 , Ante, ^ 310. 

3 PoMt*§ 2S7-2')0 , Ante, § 2f4 a. 

4 l\iU‘y on A^'one}, h) Llo}d 371, 3 Chittj on Comm ami Manuf. 211; 
2 K< nt, Comm Lect 41, p 630, (4th etht), Ante, § 155 

® Tliacher v. Dinsinoic, 5 Mas^ II. 299 ; For^toi v Fulloi, 6 Mais R 58. 

® HiUb V, Bannister, 8 Cowon, R. 31 ; Auto, 151, 276 , Sumnor u. Williams, 
8 Mass. 162. 

^ Burrell v. Jones, 3 Barn. & Aid 47 ; and see Roboits v Button, 14 Verm. 
195. , 

® Forster v. Fuller, 6 Mass. R 58 ; Childs v Monins, 2 Brod 3: Bing 460. 
See also King v. Thorn, 1 T. K. 487 ; Ante, § 273. 

® Tassey Churoh, 4 Watts & Serg. 346. 

10 Ante, § 273 . 
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Vile propriety and justice of this doctrine, and^apiMetf Itli) 

^ case of the master of a ship, who contracted with 
the employment of the ship, for a slave, who was the 
of the ship, {Exerdtor navis.) Item., si servus mens nwv^ 
cebit; et cum wagistro ejvs contraxero^ nihU obstabit^ 
adversus magisfrum experiar actione, quce mihi vel jure chilis ml 
honor ario competil.^ * " ' ^ 

§ 282. The same doctrine has been applied to rases whOT 
persons are acting in a public ofEcial character on b^all of irre- 
sponsible persons, (not on behalf of the government) ; upon the 
ground, that, unless these persons are liable on the contracts so. 
made by them, the other party will be left without remedy ; and 
such an understanding is not to be presumed to 'have been 
tended by either party. Therefore, where certain persons were, 
by an act of Parliament, appointed commissioners for making 
a river navigable, with power to raise and borrow money upon 
the tolls of navigation ; and the acting commissioners gave 
orders, at their meetings, for work to be done, in furtherance of 
their duty in the premises ; and, the work being done, the com- 
missioners declined paying therefor, alleging, that they had no 
funds left ; it was held, upon a bill in equity against them, that ‘ 
they were personally responsible on the contract, upon the ground, 
that credit was given to them personally, and not merely to the 
funds.2 


§ 283. So, where commissioners under an enclosure act were 
authorized to make a rate to defray the expenses of passing and^ 
executing the act ; and the act declared, that persons advancing 
money should be repaid out of the first money received by the 
commissioners ; and the commissioners, to defray the expensl^ 
from time to time dn'w drafts on the plaintiffs, as bankers,; in the 
form following: “ Ford ham (the month,) A. D. (the year,) 

>• Messrs. E. H. & Son, pay to John Morgan, or bearer, • ■ — 
pounds, on account of the public drainage, and place the same 
to our account, as commissioners of the above enclosure J ” it 
was put to the jury to say, whether credit was given 'to the 
defendants, the commissioners, personally, or to the fund; and 
the jury found £pi the plaintiffs. It was afterwards held/ il^t 


1 Dig. Lib. 14, til. 1, 1. 5, § 1 ; Pothier, Pand. Lib. 14, tit. 1, n. 17. . ^ ; 

2 Horsley v. Bell, 1 Brown, Ch. R. lai, note ; S. C. Ambler, R. 
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the verdict was right, and that the commissioners were pereonall^ 
'responsible on the drafts.^ 

§ SSI. So, where the defendant, as chairman of the trustees 
of a ..turnpike road, signed a resolution qf the trustees, that the 
plaiutifl^tbe treasurer of the road) should be requested to make 
a teipporary advance of money for the purposes of ihe road, it 
was left to the jury to say, whether the money liad been advanced 
upon the security of the road, or upon the pi*isr)iial security of 
the defendant ; and the jury found, that the money was lent upon 
the personal security of the defendant. It 'wa--. afterwards held, 
that the verdict might well be supported, as it did not appear, 
that the trustees could give any security for a tcmporaiy loan 
upon the funds of the road ; and, therefore, a personal security 
might well be presumed to have been intended.^ 

§ 285. Upon the same principle, where certain persons, on be- 
half of a parish in flngland, made an agreement with the plaintiff 
to pave the streets of the parish, and to pay linn tlierefor ; it was 
held, that the persons, so contracting, were personnllj li.ible ; for 
the parishioners, as such, could not be sued therefor.* So, wliere 
an overseer of the poor in England contracted with trade-^mcn 
upon account of the poor, and upon his own credit; it was held, 
that, as soon as he received so much of the poor's money, it be- 
came his own debt.^ So, where the coiiiiiiittee of a voluntary 
society entered into an agreement with a tradesman, for business 
to be done m behalf of the soeict), it was held, that they were 
personally halih* thereon; for thc^ credit must f.iirly be presumed 
to be given to them, rathcj* than to the sLibseriber-^ at large.'^ So, 
where the business of a voluntary eleemosynary society was con- 
ducted by a committee, it was held, that they w^ere per^nally 
responsible to a baker, who supplied the establishment with bread 
at their request ; for it might fairly be presumed, that he looked 


^ Eaton V. Bell, 5 Barn. & Aid. 34. Soc also Higgins v, Li\Ingstone, 4 Dow, 
R. 855. 

^-Parrott w. Eyre, 10 Bing. R. 292 ; Higgins v. Livingstone, 4 Dow, R. 355. 

3 Meriel v. Wymondsold, Hardres, R 205. 

^ Anon. 12 Mod. R. 559. See Lambert v. Knolt, C Dowl. & Rjl. 122. 

3 Cullen V. Duke of Ciueensberry, I Bro. Ch. R 101 ; S C 1 Bro. Pari. Cases, 
by Tomlins, 396 ; Lanchester v. Tricker, 1 Bing. R. 201. See Heskins v, 
ton,43al4 Temp. Hard. 376. * « 
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ti the committee for payment, and not to the subscribeiif at 
large.^ 

§ 286. So, where Ihe defendants had becoipe directors qf'*a vol- 
untary projecled water company, for which an act of Parliament 
was to be obiniiied : and no act was obtained ; but, in xmean 
time, the directors had publibhcd an advertisement for proposals 
for excavating and removing the earth and chalk for reservoirs ; 
apd the proposals of the 'plaintiflF had been accepted ; and the 
plaintiff had performed the labor 2 ind services upon a reservoir 
accordingly, for which the action was brought;. and the whole 
scheme afterwards fell to the ground ; it was held, that the de- 
fendants were per«-oiially liable for the amount.^ 

§ 286 a. So, wh(‘re an indenture was made between A of the 
first part, B of the second part, and C, D, E and F of the third 
part, whereby A eoveiiaiited witli C, D, E and F to do certain 
repairs to the parish ehnrch of Z.; and, in consideration of the 
covenant on A’s [)art, C, 1), E and F, ‘^ church-wardens and over-< 
seers of the poor of the |)arish of Z., for themselves and their 
sneeessors, ehureh-Avardeus and overseers of the said parish, and 
their assigns, did then'by covenant with A, his executors and 
administrators, •lhai they, the said church-wardens and overseers 
of the poor, Ihinr successors or assigns, should well and truly pay 
or eaubo to ])e paid unto A,” &e., the sum specified, by certain 
instalments; it was held, that C, D, E and F were personally lia^- 
bl(‘ on the covenant, notwithstanding there was an express proviso 
in the indenture, that nothing iii^ie indenture “ shall extend or be 
deemed, adjudged, construed, or taken to extend to any personal 
covenant or obligation upon the said persons, parties thereto, of 
the tMrd part, or in anywis(‘ perbonally affect them, or any bf 
them, their or any of their executors, administrators, goods, effects) 
or estates, in their private* capacity, but shall be, and is intended 
to be binding and obligatory upon the church-wardeuvS and over- 
seers of the poor of the parish of Z., and their successors for ihe 
time b^'ing, as such chureji-wardcns and overseers of the poor; but 
not further or otherwibe.”^ The ground of the decision seems to 


1 Burls r. Smith, V V ..ijr. R. 705. See Doubleday v. Muskett, 7 Bing. 5 

Bidgely v. Dobson. *1 \V nts & Serg. 118. 

» Doubleday r Muskori, 7 Bing. R 110. 

^ Furnivall v. CoomUcs 5 Mann. & Grang. 736, 751. 752. 
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have been, that church-wardens and overseers, though they are 
by statute a corporate body for some purposes, cannot enter into 
such % covenant as this in a cori)orate character ; and, if not, then 
the covenant must be a personal covenant ; and that the proviso * 
being l^^ugnant to the covenant, must, according to the author- 
ities, be rejected.^ 

§ 287. But, although it thus true that persons, contracting 
as agents, are ordinarily held personally responsible, where there 
is no other responsible mrineipal to whom i(*bort can be had ; yet, 
the doctrine is#not without some qii ilifieritions and exceptions, 
as indeed, the words “ordinarily held” would leid oiif* naturally 
im infer.2 For, independent of tli(‘ eases alre\dy suggested, wliere 
the contract is, or may be treated as a iinllitj, on account of its 
inherent ipfirmity or defective mode of exc'cution,^ other cases 
may exist, in which it is well known to both of the contracting 
parties, that there exists no authority in th(‘ <igent to bind other 
persons for whom he ib acting, or that tiKMc i^ no other respon- 
sible principal; and yet, the other contrietiiig party may be 
content to deal with the agent, not upon his peisonal credit, or 
personal rcbpoiibibility, but in the peiteet taith and confidence, 
that such contracting party will be rt'paid and indemniiied by 
the persons who feel the same interest in yie subject-matter of 
the contract, even though there niaj be no h gal obligation in 
the ease.^ Thus, for example, if prnale persons should bubscribe 
a sum to\ ardb some charitable object, <uid should reqii(*st an 
agent to employ tradesmen, and others, to supplj mateiials to 
carry it into etlect ; and it should be dibtinetly made known by 
the agent, that the tradcbinen and btheis were not to look to 
him, or to the subscribers personally, for paynumt ; but that they 
must solely depend upon the sucress of the charitable subscrip- 
tion, and the state of tin; funds ; and the bupplics should be fur- 
nished with thib clear understanding ; there could be no doubt 
that neither the subscribers, (at least, beyond their subbcviptions,) 
nor the agent, would be personally responsible. Such ^occur- 

lUornivall v. Coombes, 5 Mann. & Urang 7.^(>, 751, 752. 

B Ante, §§ %74 a, 274 b, 280. 

• Jlud. 

4 Smith on Mon*. Law, 79, (2d edit); Id B. 1, ili *>, § 7, ji 141-1 lO, (3d 
«dit 1«48) ; 2 Kent, Comm. Lect. 41, pp. 630, 631, (ith tdit ) 
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rences often take place in cases of voltintary charitable societfes ; 
and especially Jii eases of such charities, conducted by females, 
some of whom are married and some unmarried ; where the 
tradesmen, who furnish supplies, are understood id trust entirely 
to the state of tlic funds, and to rely for reimbursement solely 
upon the funds, which may, from time to time, be obtained from 
chant ible and beiiclicent persoiife.^ For it has been well re- 
marked, that few persons would be willing to become members 
or committees of Bible soeic ties, -and oj^her voluntary religious 
and eleemosynary institutions, if they were held to be personally 
bound, or personally liable to arrest for the Bibles, or other arti- 
cles, furnished 111 furtheiaiice of such meritorious objects.^ Sq| 
if a liteiary society should sign a subscription paper, agreeing to 
give a certain sum annually for books, to be paid to the treas- 
urer, and books are ordcnul, the bookseller furnishing them can- 
not sue the subscnlxTs uiioii the subscription paper.® Similar 
transactions may tike place m relation to agents, acting for the 
public at large, or loi pnticulai public bodies, in cases avowedly 
beyond the scopi ot then authoritj, and yet, for the benefit of 
the public at large, or for particular public bodies, where the 
other contracting party may rely solely upon th^; public liberality 
and sense of justice to award him a suitable compensation, with-, 
out 111 any manner giving cn'dit to the agents, or looking to them 
for compensation.^ 

§ 2S8. The truth, however, is, that the same general principle 
prevails in all these c*ases, notwithstanding their apparent diver- 
sity of form and decision. Tlicy are all answered by the same 
general iiupiiry : To whorfi is the credit knowingly given, ac- 
cording 1o llie understanding of both parties? This inquiry is 
some! lines «i matter oi fact, as where the contract is verbal and 
unwiitt(‘n, and soiriclime- a matter of law, as where it depends 
upon the true construction of the terms of a particular written 
instrument. The law, in all these cases, pronounces the same 
decision ; tl at he to whom the crredit is knowingly and exclu- 


> See Bijrls i Smitls 7 Bmg R. 705 
8 Ibid 

• 3 Ridoeh i. I)X 1 Watts & Serg 118 

4 Tobej V Clartliii > Suiimei, 379, Parrott w Eyre, 10 Bing. R 288. 
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sivelj^ given, is the proper person, who incurs liability, whether 
be be the principal or the agent^ 

' § 289. Hence it is, that, although it is pcrfecfly well known, 
that a person is acting for others, as an agent, as, for example, 
for a citib, if artieles are furnished for the dub at his request, 
upon the exclusive credit of the agent, or of any other particular 
member, no other persons, composing the dub, will be liable 
therefor.* But it will not n(‘ccssarily be conclusive proof of 
such an exclusive credit, that the agent, or other incnjber, is 
changed in the creditor’s books, or that the account is made out 
in his name ; for it is a mere matter of presumption, to which a 
jury m^y attach more or less weight, according to ciicumstan- 

1 Smith on Mere. Law, (2il o«ht), hi tli PP* IK*, 1 11 , (.Id edit. 

1843); IVley on Ag(*nc\, b} ]J<)}d, 3bS. .170, 171 , l)llaulH^ i» StrukUnd, 

2 Stark. R 416; 3 Chitt} on Comm diid Manut 211, 212, l\Uei>on r (landa* 
soqui, 16 East, 62, C4, 66, GS, 69, K\ patte ILutop, 12 Ves 2 >2, Thomson v. 
Davengort, 9 Barn, Cressw. 78, 88, 90 , Addison i (lami t Taunt R. 

676; Owen Gooeh, 2 Esp R. 5C7, II}de t \\ oil, 4 Milk r, Louis K 2.H. 
See the language of Lord Liskine in n\ p.iite Ilaitop, 12 Vis, .5 >2 hIcmI ante, 
§ 261, nSe (1). in Owen r. (looth, 2 Lsp K 'ibS, Lonl Kinum siid ‘'The 
goods are ordered by S<>^>di, hut at the inne it not pieiuideil, that tliej wore 
fbr hi8 own use; they weie ordeieil for Tipjiell, and the enir\ ni ide in his 
name. We must keep distim t the lasesof oidirs iii\in the pailiis tlieni- 
selvcs, and by others, as* then agents Tf the mere act of oidennji goods was to 
make the poo, who ordered them, liable, no man lould gut an oidc*i for a 
friend in the ountiy, who might request liim to do it, without risk to himself. 
If a part> orders goods fioin a tradesman, though m lai t tlu v aie tor another, if 
the trailesman was not infoimed at the turn*, th .t the} wi le loi the use of another, 
he, who onj^red diem, is eertamly li.ihle, foi the tiad sman must be piesumed to 
have looked to his credit onl}. So, if the\ weie oi<leridfor another person, 
and the tradesman refuses to deliver to suih pmsoiPs iredit, but to hn credit 
only, who orders them, there is, then, no pretext fm < Ii irging sm li third person ; 
or, if goods arc order(*d to be delivered on acciaint of another, and, after deliv- 
ery, the person, who gave the order, n‘fnses to in foi m the tradesman w'ho the 
person IS, in order that he may sue him, under snih iin mnslanees he is himself 
lial)le; but, wherever an order is given bv one peison for another, and he in- 
forms the tradesman who that person is, foi whose* use the "oods are ordereil, he 
thereby declares himself to bi‘ merely an agent, and there is no foundation for 
holding him to be liable. 

* Delauney v. Strickland, 2 Starkie, R. 416; Paterson (Tandasoqni, 1.) East, 
R. 62, W, 66. See Todd v. Emly, 7 Meos. & Webb. 427 ; Todd v Endy, 8 Mees. 
& Webb. 505. 
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ces.^ So, also, if a foreign merchant, not choosing to make 
himself pe?^'^onally liable, should go with his agent to tradesmen, 
and should buy goods in the agent’s name, and credit should be 
given to the agtnt, although the principal is known, there can- 
not be the shgliKsi doubt, that no recovery could be had for the 
goods igiiiist the principal.^ Indeed, the doctrine may be stated 
in a moie general lorin, that, viherever exclusive credit is given 
to an agent in any transaction for a known principal, there, the 
party must abide by Ins election ; and he cannot afterwards hold 
the jiriNcipil liable therefor.*^ 

§ 290. There are c.ises, in which the presumption of an exclu- 
sive iredit being given to an agent is so strong, as almost to 
amount to a conclusive presumption of law. Thus, for exam- 
ple, where a known factor buys or sells goods for his principal, 
who is resident ^n i foreign country, as, for example, in France 
or Germany ; it will be presumed, in the absence of all rebutting 
ciicumstance s, tint credit is given exclusively to the factor' in 
tile whole transaction, and that he is dealt with as the principal.* 


1 11)1(1 ^ 
-^ratcisoni; GaiHlwqui, 15 List, R 04, 66, 68, Addison v. Gandaseqijii, 
5 1 aunt 

3 Jliomsoii ? Divcnpoit, 9 Bini Ciossw 78,88,90, Addison v Ganda- 
seqm 4 Tiniit Oil, ISinkdi?) l)t ioitst, 18 Bnl) 143 
^Gonzdis t Slidtn, Bull N P 1*50 2 Linctui on Agency, 249, (edit. 
181S), PiIm on Ajfcn(\, b\ Llo\d, 2 IS, 57 5 , Paterson v Gandasiqui, 15 
Last, 6S, 6 1 , Ihomson i Divcnport 9 Bun Crissw 78,87, 88, 8 Chitty, 
Comm diiil Manut 20 5 Houghton v Mathews -5 Bo*. & Pull 489, 490, per 
Cbambi , J , Smith on Muc Law, 06, 7S, (id edit), Id B. l,^ch 5, § 7, 
pp 112, 14:5, (^Icdit 1S4 5), Addison v G inda'^t quij 4 launt K 575, 1 Bell, 
Comm 4is p i)s, (4ih e lit) , Id pp 491, 4 52, (jth edit) In De Gailloa v. 
L Aiajh 1 Bos & Pull 5)^‘, Loid Chut Justict L}rp bam “lam not aware, 
that I hiM r (onturud in in} dtdsion, m which it has been held, that, if a 
pcibon, disi.ribing hims< It as agent foi another residing abroad, enter into a 
contidtt In u, he is not personall} b iblt on the contract” Lowl Tenterdcn, in 
Thomson i Divcnpoit, 9 Birn Ckssw 87, said “ There may be anotbar 
case, ami that is, win le i British nnidniit is buying foi a foreigner. •A( cord- 
ing to the uniuisil nmh i standing ot mei chants, and ot all persons in trade, the 
credit lb then con nUu 1 to be given to the Biitish bu}er, and not to the for- 
eigner^’ Ante 2o 2fS But ^ee Taintoi v Prondergast, 3 Hill, 72, 78; 

Kiikpatncki. Siiimi W nd R 244, and ante, § 268, note, Post, § 291, 
note, 400 ; Green ^ 1\ »i Postoii Law Rep 229 
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This doctrine may be satisfactorily explained, in many cases, by 
the consideration already stated, that there is no other known 
responsible principal.^ But it is founded upon a broader ground, 
namely, upon the presumption, that the party, dealing with the 
agent, intends to trust one, who is known to him, and resides in 
the same country, and is subject to the same laws as himself, 
rather than to one, who, if knowm, cannot, from his residence in 
a foreign country, be made* amenable to those laws, and whose 
liability may be affected by local institutions and local exemp- 
tions, which may put at hazard both his rjghts and his remedies.* 
A fortiori^ the doctrine will apply to an agent acting for an un- 
known principal in a foreign country. [But this liability of an 
agent of a foreign principal seems to depend after all upon the 
question >vhether he intended to bind himself personally, as in 
other cases; a question of fact in each (*ase.'^ Bbt whell^r the 
agent of a foreign^ principal, who&e name is undisclosed, is or is 
not himself liable on the contract to the other contracting party, 
he is not liable to his principal who has advanced money to such 
other party on a contract for the sale of goods, but which cannot 
be delivered because they had been prexiou^ly sold by the ven- 
dor ; and the remedy of such principal to recoxer back the money 
80 |)aid is against the vendor either in 10 *^ own, or in his agent’s 
name.*] 

§ 291. In the cases, which have been already stated, the prin- 
cipal que& ion discussed has been, To whom credit has been 
exclusively given. And this leads us to remark, .that, although 
in general, where credit is given, either to the agent, or to the 
principal, a presumption will arise, that it an exclusive credit; 
yet this doctrine is far from being universally true. The cases, 
to which it properly applies, are those, where the agent is acting 
for a known principal, and the party dealing with the agent, 
elects to credit one, and not the other.^ When, therefore, the 
agent acts, without disclosing that be is acting as an agent; or 
when, acting as a known agent, he does not disclose the name 


1 Ante, § 280 ; Post, §§ 400, 423, 44H. 

* Ante, § 268, and note ; Post, § 400. 

P Green v. Kopke, 86 Eng. Law & Eq K. S‘)S , 18 C. H. 549.] 
P Kifibourg v. Bruckner, 2 J. Scott, (N. 8 ) 812.] • 

^ Hyde e. Wolff, 4 Miller, l^quis, 11. 231. 
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af his principal ; there, although credit is given to the agent, 
it IS not de( nu d io be an exclnsive credit.^ On the contrary, 
when ih( principal is discoveied, he also will be deemed respon* 
Sibil , as well is ilie age nt.** There is this qualification, how- 


J Aiit< 2f)f >( s Post, 

2 Smith on M< k La^^, G ) 06, 78 Ilailtoii v Ilod^aon, 4 Taunt. 576, notc^ 
Wilson t Iliit 7 1 lunt R 295 , 1 houiscm i Davenport, 9 Barn. & CresBw 78; 
Il^dc I \Aolil 4 Milk 1 , Joins 11 234, 210, Upton v Graj, 2 Green! S73; 
Pale} on nt> b} I3o\il, 215-2'iO 2 Kent, Comm Lett 41, pp 630,681, 

(4ti] ubt) Illl^ wboli (lot tunc, and its distinctions, are tully expounded bylthe 
Couit in riiomson ? I)i\inpoit 9 B\in A Crtssw 78 On that occasion. Lord 
Ttntci kn s-iid ])p 80, S7 ‘1 take it !o be 'i general iiile, that if a person sells 
goods (supposing, at the tiniL of tlu contract, he is dealing ivith a principal,) 
but aflciwaids du>(o\cis tint tlu person with whom he has been dealing, is not 
the pmuipal m the ti insut on, but agent for i tliiid person, though he may, in 
the mean time, have delitcd tlu uent with it, hc ma} afterwards lecover the 
amount iidu the led pi in i{ il snlii.i1 liovicicr, to this c{ualiflcation, that the 
state of the ai count bdiMin th pmuipal uid the agent is not altered to the 
pHjiidiieof the ])rin( Ill'll On tlu i thci hand, if, at the time of the sale, the 
sdkr kno^^s, not oiil} tint the person, who is iiommall} dealing with him, 
not prim ipal, but d_,ent in I ilso knows who the prnieipdl really is, and, not- 
witlist Hiding ill thit knowli l^e < lioose s to make the agent his debtor, dealing 
With him, and him alone the n, a( ( ording to the e ases of Addison v Gan(||t8equi, 
and PiLcism i Guidisi pn, tlu silkr eaiinot aftei wards, on the failure of the 
agent, turn louiid and eliai^i tlu piine ip d, h mug onee made his election at 
the time, ivlieii he hid the power of < I loosing between the one and the Other. 
The piisiiit IS a muklk ease At tlu tune of the dealing for the goods, the 
plaintiffs \v( re infl;)im 1 (hit M Ivunt , who came to them to buy the goods, was 
dealing lor anotlu r, th it is tint he was an agent, but they were not informed 
who du puncipal was Tlu> had not, therefore, at that time, the means of 
making their eleelion It is tiue tint the} might, pei haps, have obtained those 
means il the > huf inidi fin tlu r iiupiir} But they made no further inqti^ry 
Not knowing who tlu jiriiuipdl rtall} w is, the} had not the power at that in- 
stant, ^ f makm^ their eketion Jhat being so, it setras*to me that Ais middle 
case f\lls in substiiui and e fleet within the first proposition, which Imive mOH'* 
tioiied tliL 1 1 st ()i a pel son not known to be an agent, and not witbin 
second iilure tlu bu}ti is not imiely known to be an agent, but the naniO^c^ 
his piiiu ip d 1 tKo known lu Mr Lloyd’s edition of Paley on Agency, eh. 3, 
I ^ tbesi distinctions aie laid down with great clearness and 
accuracy Ik i\s Indeed, there are scieral ways in which the liabikty of 
the pniiiipil ina} iff cti d in pm chases mide by his agent, of which the foUow- 
ifig siJPimaM iui\ ' j ^iil 1st The purchase may be made by the broker 6^* 
pressh for, aiirUiii d n mu of, his piintipal In that ease, if the prinm)^ be 
debits by the sdk , he onl}, and uot\he broker, wdl be hable. 2d. A P^er 
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ever, annexed to such liability of the principal, that nothing has, 
in the mean time, passed bct\^cen the principal and the agent to 
alter the state of their accounts, or otherwise to operate* injuri- 
ously to the principal, if he his aetid in the fonfideiue, that in- 
clusive credit was given to tlu agent , and, inoicover, that there 
has been no laches on the pirt oi tin ci edit or ^ 

may purchase in his thaiutirof l)Tolv(i,f^i i k^o^\n punt i[nl hut, tlu seller 
md) (house, iievertliilcss, to t ikc him lui Iii-n ih htoi, i itlu i th in tlu piiin ip il, in 
•whose (.red it h( ma} nothiM Iht Mim. umiihn i ml ifu r iIumIlIiIh i lU elec- 
tion, the bellei (annot afteiw jnU tuiii loiin I mi el i .i ilu ])im ipil Ihe 

broker nid} bin in his own n mu with uii tli 1 > m_ In | ui | U n win hiasc 

tin. invoict & will, oi eouise hi in uh out ti him in I h w II 1 mt* 1 ^ ah the 

account It now, befoit pnincnt tlu silhi di ti hit il j n h ise w is m 
tact, uiddi foi another, he iiiia at his choice look i n ] imik nt uthci t > the bio- 
kei oi the prmeipil , to the toinai uj on hi> ju istn il nti i t t > il|^ 1 itu i ujion 
the contidct of his i^i nt , m I the adojitui c 1 ih j uuhi 1 \ il i j>i n il will 

be CMdtiue the a^ent > iuth)nt\ l^ni 1th it iti i th di I i i i ih pnu- 

Cipal, the faclli 1 he h> m I siilb i tlu pi in ipil t s< ttU n i )imt with In> 1 i ikcr 
foi the amofint of tlu puichiM he innot ittciw ii Is hii^ il I utc i >u is^o 
make him a losci, but will be eleeine I to hue <1 e ti d tlu I ickei 1 ir his debtor. 
And alh If prin ipil U i lou i^iu i, it >et ms tint I \ the iisip,t et ti uK, the 
cie dll is to be couside H el u hivin^ bien ^i\en to tlu 1 n.luh I okei and that 
he only, and not the I ireijii hinei will b b d'l lii it | i ti n h )w mi u tor 
thejui>, 6th Iheie is still in inteinu di ite e le wluie n; n i j ni h ise h\ a 
broker, the bcllei, knowing tint he is i tin^ is biol ei in the li iruutu n hut not 
for whom, wakes out the iiuoue to him ind eUbits him with tlu ])iiee , i in the 
sellei atteiv tids, when the n mu oi tlu pimeijiil u nn li known to him substi- 
tute him as hedebtoi,and e ill upjii him f n i iMiuiii On the om jiait, itib 
said, the piinupil, in debiting tlu li ikii, < in lu\e e\u i e 1 no eh tioii, be 
•cause election implies a pi etc le nti ml the o e in he in ineleuiKC wheie the 
piineipai is ui ’ now/Jj On the otiu j>iit, it is iiiswiu I tint the sellei mij;ht 
have known, bj bimpl> asking tlu *(jue stiun, and tint the oiinttNn^ to nnke the 
luquiiy is decisive t\ide nee ol i delihei lU pitfe um t of the biokei The Couit 
of King’s Bench has deeich d tint the pnneipil, in siuh eis< , is not (list linked, 
but the ^ecibon has not beet cunsielcrcd \ei) itisi letoij , and is icitainl^ not 
implicitly acquic see d in ” 

I himth on Merc Liw, 66, 78, (id edit), Id B. 1, eh 0, 7, p J 40-142, 

(3d edit 1843), Thomson i Dm npoit, ‘i Ham \Cie‘'sw 7S, Iloisfall r? Taun- 
tleio}, 10 Barn & Cressw 7 ')j, I Chittj on Comm and Mam t 20J , Halt} on 
Agencj, by Llojd, 21 j- 2')0 , Rathbone r luekei, 1 > Wmei U 4‘)h Auntion 
if the Stiller has fuinished the agent with the metns of misiepiesenting the con- 
tract to his principal, and the lattet has actuallj paid his age nt for the good*c pgi- 
chased, according to the turns eoimmiiiicatcd to him, ho wilDbc disc^aiged from 
all liability to the seller Horsfall v Fauutleio}, 10 Bam A Ciessw 7o5, Palty 
on Agency, by Lloyd, 249, 250. 
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§ 292. The same doctrine, as to the liability of the principal^ 
as well as of the agent, has been recognized in the law of many,' 
if not of all, the nations of continental Europe.^ Thus, Pothier 
lays it down as clear, lhat, where an agent contracts in his qual- 
ity as agent, in his own name, his principal is bound, as well as 
•the agent himself.^ His language is, that in all such engage- 
ments, which an agent contracts for the affairs committed to his 
charge, although he contracts in his own name, he binds himself,* 
as principal, and, at live same* time, he binds his employer, as an 
accessory debtor ; for the employer is considered as having con- 
scntcci beforehand, by the commission, which he has given, to all 
the engagements? which ,ihe agent might contract in the business, 
to which he is ajipointcd, and to have rendered himself answer- 
able for them.*^ Undoubtedly, exceptions may exist, in regard to 
this gener|^ liabiht\ ji^in Ihe foreign law, as they do in ours, wher- 
ever an exclusive credit i-^ shown to be given, either to the em- 
ployer, or to the ageni.'^ 

§ 298. There are some particular agencies, in which the pre- 
sumption of a reciprocal credit between the principal and agent, 
and third person'-, is giaierally understood to arise by the usages 
of trade, or by intendment of law. Such, for example, is the 
case in the ordinary dccdings of home factors in buying and s^- 
iiig goods. So lhat, in case* (,f a purchase by such a factor, he, 
as well as his jjrincipal, is deemed liable for the debt ; and, in 
case of a sale by sueli a factor, the buyer is liable, both to the 
principal and to the factor, for the debt.^ This is the ordinary 
presumption, which, however, may be repelled, by any proofs of 
exclusive credit or contract with either, arising from the circum- 
stances of the particular transaction.^ 

1 Sci 1 Til'll, Comm § 41S, p. 31)8, (4tli edit); Id. pp. 492, 494, (5th edit.); 
Pothier on Oblij' by Evans, notes 82, 446, 447. 

2 Pothier on ()bb«. b> Evaii'i, notes 82, 417-449; Hyde r. Wolff, 4 Miller, 
IjOUI'^ 11 2;}1 , Hopkins n Laoouture, 4 Miller, Louis. R 64, 66. 

3 Pothier on Oblijr bv Evans, n. 447; Id n. 82. 

4 IHde V, WolU, I Millei, Louis. R. 234; Hopkins w. Lacouture, 4 Miller, 
Louis. R. 64 

fi 1 Bell, Conmi.\ HS p. 898, v4th edit.) ; Id. pp. 494, 508, (5th edit.) ; Ante, 
§§ 269, 270;* IV. <fss ,00, 401. 

6 Ante, §§ 267, 291 Paley on Agency, by Lloyd, 248-245, 871, 372 ; Thom- 
son r. Davenport, 9 Barn. & Cressw. 78, 88, 91 ; Paterton v. Gandasequi, 15 
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§ 294. But the most striking case of this sort is that of a mas- 
ter of a bhip, contracting within the ordinary scope of his powers 
an(^ duties. In such a case, he is, in general, "personally respon- 
sible, as well as the owner, upon all contracts made by him, for 
th|f employment, and repairs, and supplies of the ship. This is 
the established rule of our maritime law; and it is said lo have 
been introduced m favor of commerce, so that merchants may 
%iot be compelled to seek after the owners, to sue them; but that 
they'may have a twofold remedy against the owners, and against 
the master.^ Nor is thib doctrine peculiar to our law; but it has 
been ‘fully recognized and adopt(‘d by the coinmcrcidl nations 
of continental Europe.- In truth, howe\er, itlia^^ been derived, 
both to us and to them, from the Roiriiin law, promulgated by 
the Prador’s edict, whereby the ow^ncis and emploJer^ of the ship 
an‘ positivedy made responsible for the faults of the master and 
crew, and also for the contracts of the master, in matters w^ithin 
the scope of hi"^ authority.^ UtilUatcm hujits Lduti patere (says 
the Digest) nemo est^ qui i^noret, Nam cum intirdum iguari^ 
cujus bint condiiionis^vil qualcs^ (um mas^idris propUr iiavigondi 

1 Post, §315; Abbott on Sliipp Pt 2, rh 2, ^ 3, p (tnlit 1829); Id §3-5, 
p. 1^1-94; Id. ch 8, § 2-D, p 100-107, Pab ^ on A^pika, In LKnd, 215, 246, 
388; Rich 1 ?. Coe, Cowp 11 637, James i lh\b\,ll M K 31, 1 Lncim on 
Agency, 70, 71, Id 51-197, (edit 1818), 2 Lncim on Agcni}, 267-269, (edit. 
1818); Ant ,§§36,116,117, IIus^o v Cbiistu, 9 Ihst, K 426, 432, 3 Kent, 
Comm. Leci 46, p. 161, (4th edit ) , The Nelson, 0 Rob It ‘227 Ihe AmciiLan 
authorities on tbid subject aie in ptikct (.oim idciuc \Mtli‘tlK English Main of 
them are cited m the notes to the Aineiican edition of Abbott on Shipping, (edit. 
1829), Pt. 2, cl 2, § 2, note (1), and .9 , Id ch .9, § 2, note (1) , Id § 3, notes 
1 and 2. Indeed, in miny la-ies, thcic iiiaj be a tliuefold leniedy, against the 
ship, the owner, and the inasltr, as, lor evainjile, bj seamen for then wages; 
and by material men, for ie])dlis and sujiplie'? in foiciijn poits See Abbott on 
Shipp Pfc 2, (‘h 2, §§ 2, 3, 10, and notes to the Amciiean edition of 1829 , Id. 
Pt. 4, ch. 4, §§ 1, 2-10, and notes to the Amciuan edition ot 1S29 , Rich v, Coe, 
Cowp. R. 637 ; 1 Bell, Comm. p. 508, (5th edit.) 

8 Abbott on Shipp. Ft. 2, ch. 2, § 3, p. 91, (edit. 1829) , Id § 4, p. 93 ; Id. § 5, 
p. 94 ; Id. ch. 3, §§ 2, 3-9, p. 100-107 , Ante, §§ 116, 160, 161, 278 ; Pothier on 
Obhg. n. 82, 448 ; 2 Einengon, Assur. eh 4, § 10, p 4 48 , hh ch 4, § 12, p. 465- 
468; Ersk. Inst. B. 3, tit. 3, § 43 ; 1 Stmi, Inst. h\ Biodie, B. 1, tit. 13, § 18; 
1 Bell, Comm. § 434 p- 413, (4th edit.) , Id. pp. 507, 508 , Id. pp. 522, 523, (5th 
edit.) 

3 Ibid.; Ante, ^ 116, 117; Dig. Lib. 4, tit, 9, 1. 1 ; Abbott cn Shipp. Pt 2, 
ch. i, § 3, and note (g), p. 91, (Amer. edit. 1829.) 
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necessitatem coptrahamu^j mtiuum fu% eum^ qui moffistrnm navi 
mposuit^ teneri; vt iemtur^ qui institorem Mbernm^ vel negotio^ 
prccposuit; cnm sit major neressitas contrahendi cum rriia^Btro^ 
quam ivsiUore ; quippe res fiatitur^ ut de conditione quis insUtoris 
disjnciat^ el sw conirahat. In navis magistro non Up ; nam in^r- 
dum lorus^ temims non patitur plenius deliberandi consilium} And 
it is jiftc'Fwarcls added : f^cd cx conirdrio^ excrcenti navem adver^ 
sus eos^ qui cum magistro contraxerflnf, actio non pollicetur ; quiiB 
non eorlem atu'ilio indigebaL Hed mt ex locato cum magistro^ si 
mercedc operam d erhibit; aut si gratuitam^mandati agere potest? 
The exercitorial action, thus piven against the owner, is merely 
accessorial, or supplemental, to that against the master, and does 
not supersede or extinguish it. Hoc enim Edicto non transfertur 
actio ; sed adjiritur? The rule thus promulgated, and the rea- 
soning, by which it is supported,^are precisely the same, which, 
in modern times, have been adopted, as the just foundations of 
maritime jurisprudence ; Eo usque producendam utilitatem navi- 
ganiium} 

§ 295. There seenns, however, to be one peculiarity in the 
Roman law on tliis subject ; and i;hat is, that, while it gives a 
right to proceed against the owner or employer, as well as 
against the master of the bhip, for the amount of the repairs 
and supplies furnished for the ship, and for other contracts, 
made by him, within the scope of his employment; yet, if ’the 
crc'ditor elects to proei'ed in a suit against either of them, he 
thereby dibcharges the other. Est autem nobis eleciio^ utrum 
Ejrt rrilorem, an 2Jngislrum convenire velimus? Hwe actio ex 
persona Magisiri in Eifrcilorem dabitur. Et ideo^si^cum utro 
eorum actum esf, cum alfcro agi non potest? Our law, on the 
other hand, while it gives , an election to the creditor, to sue 
citlu'r the master, or the owner, in a distinct and separate 
action, floes not preclude the crediior, by such an election, from 
maintaining another action against the party not sued, unless, 


I Dig. Lib. M, til. 1, 1. 1, Introd. and § 17 : Pulhier, Pand. Lib. 14, tit. 1, n. 2. 

9 Dig. Lib. 1 L lit 1, 1. 1, ^ 18; Pothiiir, Pand. Lib. 14, tit. 1, n. 18. 

3 Dig. Lib. 1 1, n*. 1. 1. 5, § 1. 

4 Dig. Lib. 14, lit. 1,1. 1,§5. ’* 

5 Dig. Lib. 14, tit , 1. L § 17 ; Potliier, Pand. Lib. 14, tit. 1, n. 17, 

6 Dig. Lib. 14, til. 1, 1. 1, § 24 ; Pothier, Pand. Lib. 14, tit. 1, n. 17. 
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in the first election, he ha^ obtained a complete satisfaction of 
the claim.^ 

§ !^6. Such, then, as above stated, is the 'general doctrine of 
our law ; but it prevails only in the absence of any satisfactory 
proq^, that exclusive credit is given, either to the owner, or to the 
master ; for it is perfectly competent for the parties to contract, 
BO as to confine the responsibility, cither to the master, or to the 
owner.2 If, therefore, theie Is sat isfac tory proof, that exclusive 
credit has been given to the one, the other w ill he completely dis- 
charged. Nay, the jmiK iple has been carried tmthcr , and it has 
been held, that, if the party has so condiiitid Iniristlf in the par- 
ticular transaction, as to lead to the conclii'^ion, that an exclusive 
credit has been given, either to the ma^tu, or to tlu owner, sev- 
erally, he will not be permitted altcrwaids to assert his (luiii, to 
the pie|udite ol the party, wt^ii he has nii'^lcd into tlu lulief, 
that he lo exonerated * ^ 

§ 297. What will amount to satislactoiy proof of an exclusive 


• 2 Lncim on Afje lU} , 2G7, (t tlit ISIS ) - 1 nn undt i^t inch tlie liotnaii 
Idw diflLKiitlv Irom hat 1 hive stiUiI iiid ^ it to bt t\utl\ 1 kt our 

law, (2 Kmen T As^ui di Ijijie pp US, in) ind lie cites ^t\pnnniius and 
Daurenub also, \s uilhonties in support ol Ins eipiinou It im with pie at dilh- 
dence, lhai I have m ntuied to diHei iioin siu li lutlioiitn s, in the inteipn tilion 
of tlio woidb ol the Uoniin text, end 1 am i ii liuiii leelinp ee ttun, that 1 hive 
not misunei tood tint text although 1 un not s itisfa I lint tlu luipiupc cited 
from bt^pn. nnu'^, tlois •?uppoit the juoposition ol 1 imn^oii 

® 2 Lncrm on Ageiu}, 167 loJ, (edit isis)^ Juiub < Ibxbv, 11 Ma^s R 
84, 36, 87 

Abbott on Shipp Pt 2, eh 3, ^ 2 p 100, ( Vmci edit lS2))ind notes, 
ibid , W}att {’ Marquis of lleitfoid, > Last, K 117 ll\de i ^\ olfl, 4 Millar, 
Louis li 234, Reed v White, 5 1 sp R 122, Sdunurboin i Louies, 7 John. 
R. Jll , Mulelon v Whitloek, 1 Covven, R 200, 2 Liveim on Ageney, 267-269, 
(edit 1818) The same doelnne will ap)il} to e isis, vvheie, aftei i eontiaet has 
been made, binding both jnineipal and agent, the sdlci gives an exelusive eiedit 
to the agent for the debt, and induces the principal to bduve that the debt is 
settle^d by the agent^ as, foi example, if, aftei a sale *10 the agent, tlie sellei' 
takes the note, or othci bocuiit) of the agent, lor the amount, or gives him a 
receipt, or other document, showing an appiient extiiigiushnient of the debt, 
and thcieby enables the agent to settle with the prineqnl, a^ if the debt had 
been paid, ll^de v. W’olff, 4 Millei, Louis R 234, 2J6 , I Rdl, Comm § 418, 
p 398, (4th edit), Id pp 404, 507, 522-521, 5o7, 538, (6th e'dit), Rend v 
White, 5 Esp. B. f22 , Stewart v. Ilall, 2 Dow, R 29 , Porter v. Paleott, I Cowen, 
R. 859. 
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credit, muat necessarily depend upon the circumstances of each 
* particular ease, and, of course, admits of no positive or uoiver^ 
sal avcrmenfi In ^i*ncTal, it may be stated, that the mei^'jhct, 
that the repairs ai(‘ made, or the supplies furnished, either in the 
' home port, oi in a foreign country, at the request of the master, 
will be Mifljcicnt to charge him, but not to discharge the owner, ' 
as a personal and e\(lnsive credit to the master, unless some . 
posifiv(‘ couii.icl, or other act, can tfe sho\vn, which demonstrated 
an mtenlion to discharge the ownef.^ Nor will a charge of the 
rejiairs or &iij)plies in the books of the material-men, in such a 
case, against tli(' master personally, be sufficient to discharge the 
owner ; lieeaiisc such a charge is quite consistent with the inten- 
tion si ill to hold the owner liable, whether he bo then known, or 
unknown.*^ A l(frfion, if the charge is made against the ship by 
her name, without (haigmg eith^the master, or the owner, as 
the d(btor, both will be liable ; Tor, in such a case, the master 
and the owner may wi 11 bo deemed as equally rcprcbeiitativcs of 
the ship.^ 

§ 298. It will malvo no dilTerence in respect to the liability of 
the owiKi, IN c.is( s of r( p.iirs to shijis, that by a private agree- 
iiienl, or ch.uur-paity. In twt cii the owuicr and the master, the 
latter is to hive the entire ship to his own^ use for a specified 
period, and i- to make all the rcpaiis at his own expense ;’for 
such a ])iiVci1e agu^ement cannot vary the rights of third per- 
sons.^ N(itlu*i will it make anj ditTeKmci*, as to the liability of 
the owner, tli.it the master has bound liiinself personally by a 
written contiact, il such contract does not establish, that an 


^ Ahbrtit (HI SIlipp l*t 2^ (li 3 4^15 2» 3; llnssej v Allen, 6 Mass. R. 163, 166 ; 
Rich I C )t , Cowp 6 16 Leonard v lluiitinirton, 15 John. K 288; Mai^ 
qiiaud / At 1 1)1), 16 John 11 SO, 1 Chittj on Comm and Manuf. 212; Garnhani 
0. IhMinctt, 2 Str 1{ SiG , J.iiius ? . lh\b>, 11 Mass R 34, 36 , tlussev V. ChrUtio, 

9 Laa, K n>, Skint, Comm Leit 46, p 161, (4th edit), 1 Bell, Comm. 
<§434, p n , (nil edit A, Id pp 404, 507, 522-524, 537, 5«H. (5lh edit.) 

8 See Fnnur < DaMs, 1 Imin R lOS, 100; Muldon v. Whitlock, 1 Cowen, 

R 299 , 

3 See Farmer i Dimr, 1 Term R 108, 109, Muldon r. AVhitlork, 1 Cowen, 
R. 299 , Stewait i Hill, 2 Dow R 29 ; Abbott on Shipp l, ch 3, § 7, note | 
(1) (Amei. e ht loj' > , Id. Pt, 2, ch 3, § 1, note (1) ; Stewart o. Hall, 2 Dow, 
R. 29. 

< Rich V. Coc, Cowp R. 686. 
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exclusive credit is given to the master ; for, in many case^, (as, 
for exa^^ple, in the common shipping-articles between the mas- 
ter ^|«nd seamen for a voyage,)^ the owner will be bound by the 
written contract of the master in his own name, especially where 
it is according to the common usage of the employment. Similar 
considerations apply to the execution of chartpr-parties, ayd of 
bills of lading, by the master, within the scope of his general 
authorily.*-^ 


1 Abbott on Shipp. Pt. 2, ch. 3, gij 2, 3 , Pt 1, th 1,^1 ; Id <h.4, §§ 1, 10, 
and notes, (Amoi. edit. 1S20) ; Thu N« Non, b Ibib li. ill , Ante, §§ IIG, ]61, 
21 ) 1 . , • 

- Abbott on Shijip. Pt. 2, ch. 2, Tj ; idi. 3^^^ 2 i , Pt. 3, < i* 1 1 2 ; Cor k v. 

Taj lor, 13 East, K. 39‘>; Ante, 110, 160, lol, 2'U , Joins r. LitthMlalc, 
6 Ailolph. & Ellis, 186-41)0. Eoul IM.insfiuld liilK i \pouinUd tins ^^bolu do( twnc 
in*Ri( h Coo, Cowj). 1 !. 030, 631). <)a that o( ( \Mon, hir> I^oKPlup said “ Who- 

ever hiippliea a ship ^ith net ess^iies, h a tudjlu •‘(‘ciiiitj. 1. The person of 
the nia'.lor. 2. Tin*" spot itic ship. 3. Thu ]m i^onal s <inn\ of the ONMicrs, 
'whcthci tiny know ol ihu ‘'Upplj or not 1 Thu nui^tur i | ‘M-ionalh liable, as 
making the (ontract. 2. The o\MitMN aiu liabk , in ti>n>tnmino of the iihi^tuPs 
act, but an su they uboosu him. Thuj run the n-'k, and tlu \ ‘-rj wlioin tluywill 
trust with the ajipointmunt and irfiuu ol iiiadui Sii|)poM the oamiuis, in this 
case, bad deli\urod the ^alue ot*thu ‘:oo«ls in (piu^tion in spu lu to the master, 
with dh'uulKiiis ior him to paj il ovui to the tn ditoi*', »iiid the iiia>ttr had em- 
bezzled the monuj , it would ha\u iio«tonttni ol tin Liudiioi->, tor they 

trust ^pecifit ally to the ship, and ^uiieiallj to iht ownui^. In this ( ase, tin »h lend- 
ants are tin ovners, and there hajipeiis to be a pin at* n^iui nit id between them 
and the md‘d*r, by which he is to ha\e tliu s(»lu uoinlutt and nuiiaiieiiiunt ttf the 
ship, and to keep her in repair, \i*. J5iit how dot s that alln t the truditors, who, 
it is expic si j' stated, were total strangers t* the tiaiisactiou '' And that is an 
answer to the observation, that the pl.'.nlill mud ha\e kiuuMi the leal situation 
of the master in this ease, from the geiier.il iisa«e .iiid uuslom of th^ couidrj in 
that respett. To bo sine, if it appuartd, that a tradesman ha«l notiue of such a 
contract, and, in consecjiicneii ol il, j'ave eiedit to the laptain indivuluallj, as 
the responsible person, partb'iilar ciitumslaiKus ol that soil mi^ht alloul a 
ground to say, he meant to absolve the owiiei^ and to look sinjih to tlu* personal 
security of the master. But hero it I** stated, that tlu* plaint dl had no notice 
whatever of the contraet. The owneis themselves au* aware ot their being lia- 
ble at the time. They choose a master, to whom they atjree to let the sliip ; and 
trust, for their security, to the eoveiicuit^, whuh thej oblige him to enter into. 
These covenants are, that he shall keep the ship in k pair, and deliver her up, at 
the end of the teCm, in as good condition, as when delivered to nm. This is not 
all; for they indemnify ihemsclves against the private debts of the master; and 
against bis being ’ilaken in execution ; for if he does not perfor ii all and ev ery 
the covenants in the agreement, (except in case of the loss of the ship,) the con- 
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$ 299. On the other hand, if the ship is in the home port of 
the owner, and repairs arc there made, or supplies fnrni^^iisfl^t 
the request of the master, the mere fact of the presence 01 
owner in the home port will not exonerate the master from re- 
sponsibility,^ Jiul, in such a case, if the contract for the repafrs 

sequence, besides their remedy against him upon the coyenant, is, that the con- 
tract and agreement is to be ab'^olutely at an end, and they are to take possession 
of the ship. Suppose the ship had been impounded in the Admiralty Court, and 
that had hapjiened at the end of the term ; or suppose the captain liad then 
broken a covenant, whi( h hail put an end to the agreement ; the defendants 
could never ha^e taken the ship out of the court, without pacing the debt, for 
which the ship wa& iinijounded. We are all of opinion, therelpre, that under 
the&e circumstances, there is no colqj- to sa^, that the creditors should be •stripped 
of the general seciirit} , tliej are by law jintitled to, against the owners.” See 
also'Abbott on Shipj) l*t. 2, ch. 3, §§ 1, 3, 10 ; Id. Pt. 4, ch. 4, § 1, note, (Ainer. 
edit. 1828) *, *A<»pinwall a. Bartlett, 8 JVlass. R. 483 ; Farmer v. Davis, 1 Term R. 
109. In this last case, J^iord Mansfield said : “ Where a captain contracts for the 
use of the ship, the cr«‘dit is given to him in respect to his contract, it is given to 
the owners, because the coniraci is on their account; and the tradesman has like- 
wise a sj>t‘cific lien on the ship itself, 'riicrefore, in general, the tradesman, who 
gives that cicdlt, debits both the <-aj)tain and the owners. Now, what is this ease ? 
The captain made contraf t ])crbonally. I'li# owners contrackMl for their ship ; 
the credit was given to them only, and llicie is not a shadow of color to charge 
the captain for anj pari of these goods ” ‘ , 

1 Hussey r. ( hristie, 9 East, B! 126, 43? ; Hoskins v. Slayton, Cas. Temp. 
Hard. ^3 76 ; Rich ?>. Coe, Cowper, R. i>36 ; Abbott on Ship]). Pt. 2, ch. 3, § 2-4 ; 
•Tames r. Ifixby, 11 Mas*!. R. 31, 36, 37 ; Marquand v. AVebb, 16 John. R. 89; 
Stewart v. Hall, 2 Dow, R. 29 ; Fanner v. Davis, I Term U. 108. In Hussey n. 
Christie, 9 East, R. 432, Cord Elleiiboiough, in delivering the opinion of the 
Court said : “ If the rejiairs be done bore, the owners are liable ; though the mas- 
ter mil} also become liable on his own contract, if he do not stipulate against his 
personal liabj^ity, and confine the credit to his owners. If the necessary re]>alrs 
be done abroad, tin* master may hypothecate the ship for them; and it is his 
own f.iult, if he subjects himself to any personal responsibility, which he may 
renounce.” In Hoskins o, Slayton, Cas. Temp. Hard. 377, which was the case 
of sales made tor the shi[) at a home port, and ordered by the master. Lord Chiefjl 
Justi(‘e Lee, said • In general, if the master oiders the goods, both are liable ; 
the master, who gives tin orders, and upon whoso credit the work is done, and 
the owners, m respect of the work being done to their property; for if I, without 
having given orders, suffer a work to be done for me, I must pay tor it But 
yet, though both are liable in such a case, yet if it* appears, that the credit was 
given to the owners’ bn'), and that the master, in giving orderrf, acted merely as 
their servant, he will imt be liable ; and he dirdeted the jury, that, if, upon the 
evidence, they thought no credit was given to the master, but the owners alone, 
then they should find lor defendant.” The jury found a verdict for the defend- 
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or supplies, is directly with the owner, and not with the master^ 
a presumption will arise, that credit }S given exclusively 

to owner, which it would require cogent proofs to rebut or 
overcome.^ But the like presumption will not arise on a contract 
for seamy’s wages, that exeluNive credit is given to the owner by 
the crew, from the mt're fact, lhat the owner shi(ti)ed the crew in 
the home port ; as the shipping-articles generally contemplate 
the contract to be made by and witli the iuhsIct, and the mari- 
time law treats the master, from his din'ct relation to the crew, 
as incurring a personal responsibility to lln'iu for their wages. It 
will, of course, under such eirenm'^taiie(‘'^, recjuire 11i(‘ mopt posi- 
tive and sit isfaetory proof, ow//? incpfiofu }nn](tr,\o sustain a 
defence by t*he master, that exeiu^ive eu Jil i> given by the crew 
to the owner for their wages 2 

§ 300. The lial)ility of agent to third p(M*-^on^, on eoniraets, 
may also arise from acts done, or refused to lie done, bv such 
ag(»nts. Thus, for example, if a ])artv, who li.is paid inoji(‘y to 
an agt*rit for the use of lA prin(i|)al, become*^ entitled to recall 
it, he may uj)on notice to the agent, recall it, piovjdul the agent 
has not paid it over to his principal, and aKo provided no change 
has taken jdace in the sitmitioil of tiit* agi‘iit the j)ayinciit 

to him, belorc such •notice.* 3'he ineic fact, that the agent has 


ant. Seoa^^ l IMl, Comm. § 4:U, p 11,5, §43.% p. 11 1, ( Itli i dit ) , Lb pp 507, 
519,520,52 , (Mhedit) 

1 Farmer w Davis, 1 Tt*nn R. lOS; Anio, §§ 201, 2‘>(t-2‘)s, nolo ; Hodvins v. 
Sla}tAii, Cdb. Peaip Hard. 370, 877; 2 bi\eini on Ajcnc}, 2U7-2()0, (edit. 
181S) ; Abbott m !>bipp. rt.\2, cli. 2, § 2-1 ; t?. Rivby, 11 Mass. U. 31, 

36, 37. 

a Abbott on ShlppgPt. 4, § 1, and noto, (2); Id § 10, (Amor, odit. 

.1829.) See 2 Emerigon, Assur oh. 4, § 12, p. 1G7. Soo 1 Roll, Comm § 435, 
p. 414, (4th edit.) ; Id. § 418, p. 398, (Itli edit) ; Id. pp. .'>07, 508, 510 524, (5tli 
edit ) 

3 Paloy on Agency, by Lloyd, ,388-394 ; 3 Cliitty on Comm, ami Manuf. 313 ; 
2 Livonn. on Agency, 260, 261, (edit 181S) ; Cox r. Pi entice, 3 M. 8. Sclw. 
344 ; Hearsay », Pruyn, 7 John. li. 179 ; J^owatt y. M’ladlan, 1 Wend. U 173; 
Langley e. Warner, 1 Sandford, Superio# Ct. (N. Y.) 11 209. In The Buik of 
U. Statfes r. The Bank of Washington, 6 Peters, R. 8, it was luld, lhat where a 
judgment had been recovered for the plaintitf, and the money had been received 
by tho agent, notice to the agent tD retain it, the other party intending to bring a 
writ of error to reverse the judgment, would not, in case of a reversal, ju^tlly an 
action against the agent. On that occasion, Mr. Justice Thompson, in delivering 
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passed such money in account with his principal, or that he has 
piade a rest in accounts, without any new credit beipg.jg^ven 
to the priricipa], will not ol itself be sufficient to entitle the Ijigent 
to retain the money, when the party entitled to recall it demands 
it.^ But j 1 a new credit has been given to the principaLsince the 
payment, or if bills have been accepted, or if advances have been 
made, on the footing of it, the payment cannot be recalled,^ A 
fortiori^ if the money has been paid over to the principal before 
notice of the recall, the agent will not be liable, unless, indeed, 
the receipt of the moiRy by the agent was obviously fraudulent 
and illegal, or bis authoiity to rtti ive it was known to himself 
to be utterly voidJ 

llic opinion of the (oint, sud “ hen tlu nit)n(ywas pfiid, tluu as legal 
obli^Uion, on tin jiiit of tlu 1$ ink of \\ islnn^ton, to pav il , 'ind a hgil nght, 
on tlu put of Tii])lett and Ntah to diniand and reet?i\c it, oi to enforce pay- 
ment of It under the ever ut ion And A\hitt\cr iiv is done under that exeeution, 
whilst the ludgnunt wis in full fom, wis vaM and binding on the Bank of 
Washington, so fu is the riglits of stiinger^i thud persons au euneeined. 
The reversal ol tin pidgineie ( innot hive a let ospeitive 0 |Miitic)ii and make 
void lint vihuli vv IS liwful wliin done Ihe leversil of tlu judgment gives a 
new iii»ht, Ol e lusofol iction, igiinst tlu piitus to tlu judgment, ind (leatcs a 
legal olihgition on then jnit, to lesttne what the ollui partj his lost hj reason 
of the ei rone 0 ]s judgment And is be tween the parlies to the judgment there 
IS all the privitv neetssii^lo sustuii uid (iifoiee siuh right, but, as to strangers, 
theic is no sueh piivitj , ind, if no Ic gd right existed, vvlu n the mom v was paid, 
to U(OV(*r it biek, no siuh light could be eieilcd by notue of an intention so to 
do ^Mule nume} is vviongfullv aiidilhgillv e\i( ltd, it ib received without any 
legal right or authoiit> lo receive it, and the law, at the very tune of pi>ment, 
ere ah s tlu ohhgition to relund it A nolue of^ intention to reeovei buktho 
money does not, even in such eases, ere ite the light to ricover it back, that 
results fion tlu illegil exaetion of it, and the notice may serve to rebut the 
infeieiue tint it wis i voluntaiv pav mint, or made thrftgh mistake” But a 
pri/e igmi, holding ]ui/e juoei eds if he paj over the money after an appeal iB* 
entered, p IV s it ovn it his own penl , foi the apptil suspends the former sen- 
tence. renliillowv J)o'\n(,3 Dali R 54 See Bamford i; Shuttleworth, 11 
Atlolph Sw J II 02G 

^ 8 Chitt> on Comm and Alariuf 318, Paley on Agency, by Lloyd, 888, 389; 
2Liverm ou Agiruj 2()4 (edit 1818), Buller v Harrison, Cowp R 565, Cox 
Prentice, 3 M S. Selw 344, Luigley.w Wainer, 1 Sandford, bupeiior Ct (N. 
y.) R 209 . 

SClnttj ou Cornu md Manuf 313, Buller r Ilirnson, Cowp 665; Paley 
on Agencj, by Lleijd ih8 589 , 2 Liverm on^Agency, 264-266 , (edit 1818}; 
Mowatt v M’Lelhii, 1 Wend R 173 ^ 

S Chitty on Comm and Minuf 313 , Cary w. Webster, 1 Str. 480 , Campbell 
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§ 301. Variou| examples might be put to illustrate this doc- 
trin^^^Thus, where money has been paid to an agent to avoid 


V, Hall, Cowp. R. 204 ; Edwards v. llotlding, 5 Taunt. .515 ; Snowden r. Davis, 
1 Taunt. K. 369 ; Ripley v. Gelston, 9 Johns. 11. 201 , Smith on Merc. Law, 
80-82, (2d edit.); Id. pp 14.3, 144, (3d edit. 1843) , Buller i\ Ildnison, Cowp. 
R. 66.) ; Paley on Agency, by Llojd, 388-^390 ; Seidell r. Peck worth, 10 Serg. 
& Ravjrle, 442; Frye r. Lockwood, 4 Coweii, R 4f)4. Mr. Smith (on Merc. Law, 
p 14.3-145, 3d edit. 1843,) on this subject, “If the agent evteed his 

authoiity, so that Ids principal is not bound, ht vmII liiiiiself be liable for the 
damage thus occasioned to the other contratting piitv, although he may have 
been innocent of any intention to defr.iiid The question, whether an agent is 
peisonalh liable for money paid to him foi thi use of his pi hk ipal, under cir- 
cumstaiKCs which would entitle sqme peisoii to uioMr it from that piincipal, 
invoheb much difliculty. In the fust place, it ib clc ir, that if the agemt have 
without notic'c to act otherwi&e, ])aid over the nionev to liis jmyc ipal, he never 
can be called on to refund it But iii Co\ v Pientice, it was laid down by the 
Court on the authority of Buller v Iliriisoii, th.it an agent who reit‘i\es money 
for hib piincipal, is liable as a principal, so long as he sic.Mdb 111 his oiiginal sit- 
uation, and until theie hab beeif a < liange in cik uiustaiiccb by his having paid 
ovei the moiic} to hib piincipal, 01 dune what is ecpiivalent to it In that case, 
the defendant received a bar of silver fiom liis piiiiupal, and bold it to plaintiff 
at a price calculated with leiereiice tojhe iiuiubci of ounci^which, on dbMy, it 
was thought to contain , it turned out atteiwaids that it contained lewei ounces 
than had been sujipObed, and the jilaintifl was held entitled to recover tlie money 
overpaid fiom the defendant, who imd nut handed l|ito its piincijial, although 
he had forwarded an account to him in whu li he was credited with the full bum, 
but which wa still unsettled. In Bullci v. ILirribOri, the clelendant was an in- 
surance brokv"; and the inoiic}, sought io be lecoveied, was jiaid b\ the plain- 
tiff, an underwriter, in discharge of a loss, 'which tuinecl out to be foul. It will 
be observed that in neither of these cases could the piincipal himself, ever, by 
possibility, have laimed to retain the nioiie) foi a single instant, had it 1 cached 
his hands; the payment having been made b} the plaintiir under pure mistake 
of facts, and being void, ab initio, as soon as that mistake was discovered, so that 
the agent would not have been estopped fiom denjiiig his piincipars title to the 
money any more than the facter of J. S , of Jamaica, who has recc ived money 
paid to him under the supposition of his emplover being J S, of Trinidad, 
v^ould be estopped from retaining that mono} against his einplojer, in order to 
return it to the person, who paid it to him Besides winch, in Buller 1. Harrison, 
had the agent paid the money he received from the unclerwntoi in discharge of 
the foul loss, over to his principal, he would have rendeicd himself an instrument 
of fraud, which, as we have alrcad) seen, no agent can be obliged to do. £.Ycept 
'in such cases as these, the maxim, respondeat supeiioiy has been applied, and the 
agent held responfijblo to no one But his principal. Thus in Stephens v, Badcock, 
the defendant, an attorney’s clerk, having received by his mastci’s orders, rents 
for the plaintiff, a client; it was held, that he was not responsible to’ the plaintiff, 
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an illegal distress, or an illegal claim ; as to th%bailiff of a sher- 
iff, to avoid an illegil distress; or, where money has been paid 
to a colledor for an illegal duty; and notice of the objection is 
given to the agent, or collector, before he pays it over ; the party, 
paying it, may n cover it back from the agent, or collector, not- 
withstanding he has since paid it over to the principal.^ But, if 


thoii^li Ins enlplo^c^, the attorno, has <.ince become a bankrupt , noi can an ac- 
tion loi inont} hul nnd weentd bt biouj;ht a^aina^he ap;tnt who has leceived 
it on behalf of his principil, for tlu ^uipo^t of trjing the CMsteiue of a n^ht in 
that ])niuipil thus the of a loid of t ininoi cannot Ik tiicd in an action 
against his stewaid foi quititnl \o1uiituiI\ jiud, and th(®( decisions aic but just, 
since, as the agent is < stopped fioin quishoning the title of his pnncipal, he would 
but foi this lulc of Kspomhal supnu), bt fuqutntl> exposed, without any de- 
fend , to two d^lcrcut suits in u^pi « 1 of tlu sinic subject iii ittci But an agent 
cannot difi nd himself t\(n on tin ^louiid of pnnuut o\ci to his piiiuipil, if ho 
reccnc money illcgilh fiom i pirt\, who is not prt\( nUd fiom smug him hj the 
rule, jKtii (Icluto p tioi I t ton iii ) d f ndmlts Ibis w is dc(id(d in IMiller v 
Alls, wheu tlic moiK\ was iccincil hj \]iiler from a yuisoiui foi icnl fora 
room illcg ill\ lit to him, ind juid o\(i hy the Jailci to his Linplojcis TViithet 
do the foil going um II ks I \tiii I to i iscs m which the mom j into the agent’s 
hand^, in conscqucnti of a Itiit coimiiittdl bj him, undci the dinitions of, or 
jointK with. Ins princqul ()l iiuist, it in igiiit pij mom} to his jnmcipal, 
which was not intiusti d to him loi th it puipOM, he will not be disi hargi d , cr yr , 
if a stikehoIdLi jn} ove^the deposit befoii the condition on wliicli it was to be- 
come due is pci foi Hied ” ^ 

1 IW, ^ J07, Snowden y. Divis, 1 lauul R 359, Rdwaids v. Ilodding, 6 
Taunt R 815, Riplii i Cidsion, 9 Johns R 201, Bmkof U States i Bank 
of 'Washington G Pcid'i U 8 IS J i ii i < Swaitwout, 10 Pi teis, R 80, Klliot 

V Swaitwout, 10 Pdeis, R 1 37, Fm i T oikwofd, 4 Cowin, R 454, 2 Liverm 
on Aocric}^, 262-261, (idit 1S18) biiiitli on l^Ierc Law, 82, (2d edit) , Id Pt 1, 
ch 5 ^ 7, p 143-145 ( d edit 184 3) Bind v llo^t, 13 Peters, R 263, Allen 

V ■MKdii, 1 Summr R 277, 278, 517 , Millei v Aiis, 3 l^sp R 231, S. C, 
cited Silwyn’s Nisi Puns, 9 3 (8th edit ) , Palcy on Agciu}, by Lloyd, 303, 394. 
Jir }*ali ) has reinaiked, in p 3S0, “ It seems, however, that the right to recover 
against the agent is to bi umlci stood with some lyualific itioii Foi it lias been 
held, that in action will not he against a men collector or receiver, for the pur- 
pose of Irjmg a yight in the primipal, eacn though ho have not paid over the 
monev It is said m one case, that if the defendant can show the least color of 

tr nght in his> piim ipil, t is suflieu nt And Lord Chief Justice Lee declared, that 
the right to an iuhtiitanci should not be tiled in an aition for monej had and 
recei^ed, brought a n^t the receiver In a case where the question was much 
considered, it was hi Id, that an action could not be supported against a steward 
for quitrent loluntai 1} pud, m oi Icr to bring the bid’s right in question, but 
that it must be against the lord ” 
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the illegality is unknown to the agent, and no objection of that 
sort is made before he has paid over the money, he will not be 
liable thbrefor.^ * 


CHAPTER XL 

LIABILITIES OP PUBLIC AGENTS ON CONTRACTS. 

§ 302. Hitherto we have been eonbidering the per^nal lia- 
bility of agents on contracts with third |)er&oiis, in cabcs of mere 
private agency. But a very different rule, in general, prevails in 
regard to public agents ; for, in the ordinary course of things, an 
agent, contracting in behalf of the gov(Tiirnent, or of the public, 
is not personally bound by such a contract, even though he would 
be by the terms of the contract, if it were an asfency of a private 
nature.2 The reason of the distinction is, that it h nbt to be pre- 
sumed, either that the public agent means to bind hirn?elf person- 
ally, in acting as a fungtioiiary of the government, or that the 
party dealing with him in his public charactcr^meanb to rely 
upon hib individual respoiibihility.** On the cont^ry, the natural 
presumption in such ^ases is, that the cori|[pct was made upon 
the credit an^ respoiibibility qf the government itself, as pobsess- 
ing an enar& ability to fulfil all its just contractb, far beyond that 


t Jbid. Snoyrden v. Davi%l Taunt. R. 3o9 , Edwards i\ Hodding, 5 Ib. 815. 

^ Macbeath i Haldimand; 1 Teim R. 172, Howuii v, Moiiis, 2 Taunt. R. 374, 
887; Unwin v, Woolseley, 1 Term R. 674 ; Biown v Austin, 1 Mass. R. 208; 
Dawes v. Jackson, 9 Mass. R. 490; Walker v. bwaitwout, 12 Johns. U. 444; 

2 Liverm. on Agency, 269-280, (edit. 1818); Ghent v, Adams, 2 Kelly, 214; 
Copes V. Matthews, 10 Sm. & Mai. 398 ; Parks v. Ros^, 11 Howard, 302 ; 3 Chittj 
00 Comm, and Manuf. 213, 214; Paley on Agene}, by Lloyd, 376, 377; Bain- 
bridge V Downie, 6 Mass. R. 253 ; Fox v. Diake, 8 C^wen, R. 191 ; Oi»bornc v. 
Kerr, 12 Wend. R. 17 ; Jones v. La Tombe, 3 Dali 384 ; Ratbbonc v. Budlong, 
15 Johns. R. 1 ; Mott v. Hicks, 1 Cowen, R. 513 ; Sheflield v. A\ atson, 3 Caines, 
69; Bronson v. Woolsey, 17 Johns. R. 46 ; Hodgson v. Dexter, 1 Craneli, R. 345, . 
S6S, 364 ; Post, § 806, note ; Bernard v. Torranec, 5 Gill & Johns. R. 383; Enloe 
V, Hall, 1 Humpll. Tenn. R. 303 ; Tutt v. Hobbs, 1 7 Mis^o. 486 ; Miller r. Ford, 

4 Rich. 376 ; Dwinelle v. Henriquez, 1 Calif. 387 ; Ogden v. Raymond, 22 Conn# 
379; Kichols v« Moody, 22 Barbour, 611; llammarskold v. Bull, 1 Rich. 493. 

. 4 2 Kent, Comm. Lect. 41, pp. 632, 63», (4th edit.) 
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of any private man and that it is ready to fulfil them not only 
with good faith, but with punctilious promptitude, and in a spirit 
of liberal courtesy. Great public inconveniences would result 
from a different doctiine, considering the various public function- 
aries, which the government must employ, in order to transact its 
ordinary business and operations; and many persons would be 
deteired from accejitiiig important offices of trust under the gov- 
ernment, if they were held persqpally liable upon all their official 
contracts.® Take one example only : Every officer in the army 
or navy, from the commandcr-in-chicf dJfc^nwaids, who should 
enter into any official contract, or give any orders, which should 
involve a contract, as, for c*xample, a contract for supplies, or for 
provisions, or for military materials, might be held personally lia- 
ble thereon, to his utter luin.^ By parity of reasoning, upon any 
such contract, entered into by a public agent on behalf of the 
government, no suit lie-^ by him ; but it must be brought in the 
name of the government, against the other contracting party.'^ 

§ 303. This principle nut only applies to simple contracts both 
parol and wiitten, but also tO iiistrunjcnts under s(‘al, which are 
executed bj agents ol the go\criimeiit in their own names, and 
purporting to W made by them on behalf of the government ; for 
the like presiu^tioii prev.iils in such eases, that the parties con- 
tract, not personally, but merely officially^ within the sphere of 
their appropriate Antics.'* I’hus, a^charler-jiarty, sAded and exe- 


1 Tippets i\ Walkci, 4 Mdss. R r»95, 507 , 2 Kent, Comm Lect. 41, pp. 632, 

5S3, (4tlioclit) ' * * m 

2 M.vbeath Ildldimaiul, 1 Ttrm R 172, 181, -182; Hodgson w. Dexter, 1 
Craiuh, R 345, 303, 364, Jones v. Ld Tombe, 8 T)all. 384; Reed v. Couvray, 
26 Misso. 13. 

3 Macbeatli v Haldimand, 1 Term R 172, 180-182; Hodgson v. Dexter, 1 

Cranchf 345, 368, 304 , Btonson v. Wolsey, 17 Johns. R. 46 ; Belknap v, Rein- 
hart, 2 Wend R 375. ^ 

^ Bdinbiidge v DoTvrtle, 6 Mass. R 253 ; Bowen v. Morris, 2 Taunt. R. 874; 
Irish r. Wobster, 5 Giccnl R 171. 

* 3 Chitty on Comm and Mdiiuf 218, 214 ; Stinchfield v. Little, 1 Greenl. R. 
381; Mac'beath v Haldimand, 1 Term R 172, 181, 182; Hodgson v, Dexter, 1 
Dranch, R 845, aW5, 364 ; Osboine v, Kerr, 12 Wend. R 179 ; Walker v. Swart- 
vout, 12 Johns. R 44 1 , Bowen v Morris, 2 Taunt R. 379 ; Smith on Merc. Law, 
L 1, cb. 6, § 7, pp in, i42, (3d edit. 1843). • [In Hodges v Runyan, 80 Misso. 
;91, this rule was apjdied to a note given by ** R, trustee,*’ on behalf of the trus- 
ees of a school district ] 
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cutcd by a public officer in his own name, but describing him- 
self as acting on behalf of the king or government, foij purposes 
connected with the public service, has been held not to bind him 
personally, but to be merely obligatory upon the government.’ 
So, an indenture, executed between A. B., de'^cribing himself as 
“ secretary of war,” of the one pari, and C. D. of the other part, 
for a demise of certain buildings for public purposes, and for a 
certain period, and containing a covenant, on the part of A. B., 
to pay the stipulated rent during that peritjd, has been held not 
to bind A. B. person^y; but to bind tin* government alonc,^ 

§ 304. The same principle appli«‘s to ca^es, where publie offi- ^ 
cers, contracting for a public purpose, aft(^rwar(l•^, uj)()n a settle- 
ment of a^*comits with the other eontiacting party, strike a bal- 
ance, and in writing promise to pay that ])alaiue on a specific 
day, signing their names, with their otlieial designations annexed, 
as, for example, as commissioners ; for such «i written document 
is quite consistent wdth an intention not to inci# anj personal 
responsibility; but merely to apply the public fund , wdiieh might 
be in tht'ir iiands at the time prescribed, lowra{ds the discharge of 
the public debt.’^ 

§ 305. The same principle 'applies to tlie case, where a public 
officer receives moneys otln'ially, for the purpose of applying the 
same to the discharge of the debts, or allowance's, of the govern- 
ment; fe^r, in such a ease, he^aets merely as an agent of the gov- 
ernment, und the only obligation or duty, w liicli arises, is to the 
government, from liis bffieial charaett'r ; and not any per&onal 
responsibility to third persons. Tbmee, it has Ix'i'ii held, that no 
8un<^will Iv against a person, who is secretary of w’ar, for refus- 
ing to pay over moin^ys, which he has received to di^itribute 
amojjpg certain claimants, as retiring allowances, bestowed upon 
them by the bounty of the government.^ 

1 Unwin w. Woolbcley, 1 Term R. 674, G7S ; Walker r. bwartwout, 12 Johns. 

R. 444. 

2 Hodgson V, Dexter, 1 Cranch, 345, 363, 364. 

3 Fox i>. Drake, 8 Cowen, R. 3 91. In this ea^o it was said that he would be 

personally liable, if^hc bad public funds in his hands at the tiiije. But see post, 
§ 305, note. • 

4 Gidley w. Lord Palmbrston, 3 Brod. & Bing. 275. On th3 occasion of de- 
livering the opinion of the Court in Gidley v. Lord I'dlincrston, Loinl Chief Ju*^- 
tice Dallas said : “ On these facts, the question arises, whether, upon all or ary 
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' § 306. Bat, although this is the rale in relation to 

public agents, yet it is founded .upon a mere presumption, and 


of tbc counts in the declaration, the present action can be maintained ; and we 
think, that it cannot be maintained. It is not pretended, that the defendant is to 
be charged in respect of any express undertaking, or agreement, between him 
and the testator, or in respect of any other character than his public and official 
character of secretary it war. It ib in that character, and in.that only, tliat his 
duty is alleged to arise ; be^g, therefore, a duty as between him and the crown 
only, and not resulting from any relation to, or empl^mcnt by, the plaintiff, or 
under any undertaking in any way to be personally responsible to him. The 
* money received is granted by the crown, subject ouly to the disposition or con- 
trol of the defendant, as the agent or olliccr of the crown, and responsible to the 
crown for the due execution of the trust or duty so committed.^ There is, there- 
fore, no duty, from which the law can iiiipl} a promise to pay the testator, during 
his life, or to his executor after his death ; nor can money be said to have been 
had and received to the use of the testator, which money belonged to the crown, 
being received a^he money of the crown, and the party receiving it being re- 
sponsible only to The crown in his public character. On thi# view of the ease, it 
appears to us, that this action cannot be maintained. But it must fail also on 
another and a wider gnpund. This is an action brought against the defendant, 
as paymaster-general, for an alleged breach of an implied undertaking, said to 
attach upon him in that tharactor. With reference to this ground, it will be 
sufficient to advert to a class of cases, too well known and established to requirfe 
to be more pai ticularly mentioned, and which in substance and result, have es- 
tablished, that an action will not lie against a public agent for anything done, by 
hiqi ill his })ublic character, or employment, though alleged to be, in the particu- 
lar instance, a breach of such emiiloymcnt, and constituting a particular and 
personal liability. Such persons, said Lord Mansfield, in one of the cases cited 
at the bar, are not understood. personally to contract; and, in the same case, it 
was observed, by Mr. Justice Ashhurst : Mn great questions of policy, we^an* 
not argue from the nature of private agreements.’ * Great inconveniences Vould 
result from considering a governor, or commander, as^personally responsibly.* 
* No man would accept of any office of trust under government, upon such con- 
ditions. And, indeed, it has frequently been determined, that no individual is 
answerable for any engagements, which he enters into on their behalf. There is 
no doubt, but the crown will do ample justice to tl^^ plaintiff’s demands, if they 
be well founded.’ Mr. Justice Bullcr, in the case, added : ‘ Where a man acts 
'fts agent for the public, and treats in that capacity, there is no pretence to say, 
that he is personally liable.’ And, in a subsequent case, it is held, that a servant 
of the crown, contracting on the part of the government, is not pcrsonably an- 
swerable. I am aware that thesi* cases are not, in their cia||mi6tance8, precisely 
similar to the present ; and, perhlps, in respect of some m the circumstai^ces 
belonging to the present case, I may personally have doubted longer than, I am 
now satisfied, I ought to have done. But, in their doctrine, they go to ttiis, that, 
on principles of public polit y, an action will not lie against persons, acting in a 
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is liable to be rebutted by circumstances, which clearly establish 
an intention between the parties to the contract to create and 
rely upon a personal responsibility on the part of a’ public agent.’ 
For there is nothing in the general principles or policy of the 
law, which forbids an agent from waiving his othcial immunity, 
and from ntaking himself personally responsible' on any contract, 
made for arid on behalf of the government. Where it is not 
known to the other party, that tlx' ag<*nt is acting for the public, 
it may fairly be presumed, that lit' iiih'iids to trust to the per- 
sonal credit and responsibility of tin' agi nt, even although it 
may not be to his exclusive credit and lesponsibiliTy.*'^ But the 
same result may arise, where theie i'^ an txpie'^s pcr"^<3nal respon- 
sibility, ineurred by a known publie agent; or wht'rc it may 
fairly be implied from all the attendant circumstances.^ In 
case’s of such an implied rc*^poiisil)itity, the piooJs ought to be 
exceedingly cogent and clear, in older to create such personal 
^responsibility in a known jiublie agent, and to repel the presump- 
tion of law, that he contracts only on tlie eri’dit of the govern- 
ment.^ [It is, however, as in other cases, a question for the jury, 


public* chaidctoi dial situation, which, from ihcii m in iialiiii.*, 'vvoulil i*\jiost them 
to an infinite' multi[)lic it} of ac turns, that is, to actions at tlu instance oi an\ jier- 
800, who niioht siijijiose hiinself asgiieveil. And tlioiij:;!! it is to he* pusumed, 
that actiop'- iinpiopi*il} bioui'ht would fail, and, it inaN lu* said, that actions 
properly hi junlit should succeed, }ct, the \ci} liahilit\ to ail unlimited multi- 
plicity of suits would, in all piohahiht^, pievent anN juopci oi piudoiil person 
from accepting a public ■^itu itioii, at the hi/aidol such ]hiiI to himself.” But 
seeHjlyrtle v. Bea\er, 1 i:ast, K. l.i .*> , liice V. Chute, 1 J asi, K ^ 71 ) ^ I^'ieeman 
V. Otis, y Mass. H. 272 ; Fq\ v, Diake, h Cuwcii, K ru ; Antq, § 304, and note. 
Quicre, if a writ of mandumas might nut he, in such a ease, to compel the oflicer 
to pay over the pulAjc funds in his hand&, if appi opi latucl to that piiipifie ^ See 
Kendall, Bustmaste^jlencral, i\ Lnited Stales, 12 IVtcrs, 11 527. Theie is some 
diliiculty in roeoticiling all the authoi ities, as to the non-pa} ment of monevs in 
their lianas, and othei omissions of duty b} public oihtei*^, and as to tlu* point 
how far, ;ind when they are responsible to third persons. See llowning r. Good- 
child, 3 Wilson, R. 443 ; S. C. 5 Buir. 2716; Stock v. Hams, 5 Buii. 2703 f 
Baines u. Foley, 5 Burr. 2711 ; Bend r. lIo}t, 13 Peters, 11. 203. 

* Copes V. Matthews, 10 Sm. & Mar. 3U8. 

2 Swift i;.JEIopldB|l3 Johns. R 313. 

3 Macbeath mRimaiid, 1 Term 11. 172, IbO, 182 ; Gill v. Brown, 12 Johns. 
R. 385 ; Freeman v. Otis, 9 Mass. R. 272. 

* Ibki. ; Bainbridge v. Dowhie, 0 Mass. R. 253 ; Freeman v. Otis, 9 ]^^as^ K. 
272 } Dawes v. Jackson, 9 Mass. K. 490; O&born v. Kerr, 12 Wend. 11. 179 , 

81 * 
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to whcMn was the credit given.^] The same principle} with the 
^ same qualifications, prevails in the Scottish law. A public 
agent is not ordinarily liable on a contract made by him on 
behalf of the government ; but he may, if he pleases, incur |t 
personal liability on such contract ; and he will be deemed so to 
intend, when he draws a bill or note in his own namb under the 
contract.^ • ^ 

§ 307. Where, however, money is obtained from third persons, 
by public officers, illegally, but under color of office, it may be 
recovered back from them, if notice has been given by the party, 
at the time, to the officer, although the money has been paid 
over to the government ; and if it has not been paid over, but it 
remains in the officer’s hands, it may be recovered back, even 
without notice.^ And it will make no difference in the case, 
that the payment was originally made under a misconception 
or misconitruction of the law, by both or by either of the par- 
ties.^ We shall hereafter have occasion to examine, how far,j 
and under what circumstances, public *agents are liable for their 
own torts, and for the torts of sub-agents employed by or under 
them.^ 

§ 307 a. In respect to the acts and declarations and represen- 
tations of public agents, it would seem that the same rule does 
no|i prevail, which ordinarily governs in relation to mere private 
.agents. As to the latter, (as we havo seen,) the principals are 
in many cases bound, where they have not authorized the dec- 


Belknap v Reinhart, 2 Wend R 375, Fox n Drake, 8 Coweii, R. 191. It seems 
almost impossible^ to leconeile the case- of Sheffield r- Watson, 3 Caines, R. 
€9, with principles here laid down ; oi, indeed, with the general bearing of 
the othei^Biithorities on this subject. Indeed, it was shak^to its foundation by 
the decision in Walker v. Swartwout, 12 Johns R. 444, 44* See 2 Liverm on 
Agency, 273-279, (edit. 1818 ) 

1 Brown v. Rundlett, 16 N 11. R. 860 ; llammarskold v. Bull, 9 Rich. R. 484. 

2 Thora'-on on Bills of Exchange, 229, 280, (2d edit. 1836 ) 

3 Ante, § 301 , Barnes v. Folej, 5 Burr. 2711 ; Frye v Lockwood, 4 Cowen, 
•B. t54 , Traey v Swartwout, 10 Peteis, R 80 , Elliot v, Swartwout, 10 Peters, 
R. 137 ; Ripic} v Gelston, 9 Johns. R 201 ; Ante, § 800, and note. See Bend 
Ik Swartwout, 13< Peters, R 26^. 

4 Barnes v, Foley, *> Burr. 2711; Tracy u. Swartwout, loKters, lu 80 ; Elliot 
Ik Swartwout, 10 Peters, R. 137 ; Ripley v Alston, 9 Johns. R. 201 ; Ante, § 80O» 

note. Sec Bend u. Swartwout, 13 Peters, R 263. 

3 Poet, §830-322. 
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larations and representations ta be made.^ But, in cases of 
public agents, the government, or other public authority, is not 
bound, unless it manifestly appears that the agent is acting 
within the scope of his authority, or he is held out as having 
authority to do the act, or is employed, in his capacity as a pub- 
lic agent, to make the declaration or representation for the gov- 
ernment. Indeed, this rule seems indispensable, in order to 
guard the public against losses and injuries arising from tfie 
fraud or mistake,* or rashness and indiscretion of their agents.^ 
And there is no hardship in requiring from private persons, deal- 
ing with public officers, the duty of inquirj, a^ to their real or 
apparent power and authority to bind the government. 


CHAPTER XII. 

LIABILITY or, AGENTS FOR TORTS, 

§ 308. We come, in the next jilacc, to the consideration of the 
liability of agents to third person^, in regard to torts or wrongs 
done by them, in the course of their agency ; and this liaftlity 
may be cither Of private agents or of public agents. Let us 
first conoider that of private agents. And Iktc the distinction 
ordinarily taken is between acts of misfeasance of positive 
wrongs, and nonfeasances or mere omifcsions of duty by private 
agents. The law upon this subject, a^to principals and agents, 
is founded upon the same analogies as^xist in the case of mas- 
ters and servants. The master is always liable to tliird persons, 
for the niisfeasaDces, and negligences, and omisaions of duty of 
his servant, in all cases within the scope of liis employment.® 

I Ante, S§ 126, 133, 134. ^ 

^ Lee V. Mjinroe, 7 Cranob, K. 366. 

8 Faley on Agi^y, by Lloyd, 396, 397, and notes; Id. 305, 306 ; Com. Di^. 
Action^on the Case for Negligence,* A. 2, A. 5, A. 6 ; 3 Chcty on Comm, and 
Maniif. 214; Story on Bailments, § 400 j Morse v. Slue, 1 Vent. 238 ; Clarke 
V. City Corporation of Washington, 12 Wheat R. 40; Randleson v. Murray, 
8 Nevx k Ferry, 239 ; S. C. 8 Adolph. & Ellis, 109 ; .Snte, § 217. 
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So tte principal, in like manner, is liable to third persons for the 
like misfcasanccb, negligences, and omissions of duty of bis 
agent, leaving hitn to his remedy over against the agent in all 
cases, where tlfe tort is of such a nature as that he is entitled to 
compensation.^ And this liability is not limited to principals, 


Lane i. Cotlon, 12 Mod. 488, 48i); Perkins v. Smith, Sayor, IL 40, 41 ; 
Post, § 452-457. Sec dLo (iuarman v, Burnett, 6 Mecs. & Welsh. 409 ; 
Priosti} Fo^Ut, 3 Mot»s Sc Welsh 1 ; Milligan r. Wedge, 12 Adolph. &. LIl. 
737, 742; Schiutrelin v. Ilarvej , G Johns. 11. 170; Post, § 452-157; United 
States V. llalhcrstadt, 1 Gilp. H. 202. As to the cases in which a principal ma,^ 
recover compensation from his agent, for the tort of the latter, sec Farehrothci 
V. Aiisley, 1 Camp. 11. 343 ; Paley on Agent*}, hy Lloyd, 152, 153 ; Ante, § 201. 
As to the cases in which an agent ma}, or may not, rcco\er compensation for^ 
torts done hy aulhoiity of his jnint ipal, see 2 Li\eim. on Agency, 321-325, 
(edit. 1818) ; Merryweather o. Nixon, S Term It. 186 ; Farehiother v. Ansley, 
1 Camp. 11. 343 ; Stephens r. Elwall, 1 Mci Sclw. 259, 261 ; Mart}n v. Blith- 
man, Yelv. R. 197; FleUlici v. llareott, Hutton, R 55; Adamson r. Jarvis, 
4 Bing. R. 60. In this last case, Luid Chief Justice Best, in«delivenng the 
opinion of the Couit, said “ Aut tioiieeis, biokers, faetois, anj agents, do not 
take regular indemnities These would he indeed siirpiiscd, if, liaMiig sold 
goods for a man, and ptiid him the piocceds, and having sullered afterwards in 
an action at the suit of the tiuo owneis, they weie to find themselves wiong- 
doeis, and could not icco\cr conipciisation fioin liim who had induced them to 
do wrong. It was ceitainl} decided in Mi i r} weather r. Ni^on, that one 
wrongdoer could not sue aiiolliei for coiitnhutioii. Loid Ken} on, however, 
said, ‘that the decision would not afleet cases of indemnity, wlieie one man 
cmplo}ed another to do acts, not unlawful in themselves, for the purpose of 
asserting a right.* This is the onl} decided case on the suhjec't, that is intelligi- 
ble. Time is a case of Walton o. ILinbury and others, hut it is so 'imperfectly 
stated that it is impossible to get fit the principle of the judgment The case 
of Phillips u. Biiggs was never^dcH ided.* But the Court of Chancery sc ‘i nied to 
considei the case of two shells of Middlesex, where one had paid the damages 
in an action for an escape, ana sued the other for contribution, as like the case’ 
of two jomt-ohligors. From the inclination of the Court on this last ease, and 
from the concluding part of Loid Keii} on’s judgment in Merry weather r. Nixon, 
and fiom i(*ason, jublne, and sOuiid policy, the rule, that wrongdoers cannot 
have rediess, oi conliihution, against each other, is c'oiifincd to cases, whoie the 
perscAi seeking redn*ss mu'-i he piesumcd to have known that he was doing au 
unlawful act. If a m.m hu} s the goods of another, from a person who has no 
authority to sell thvm, he is a wiongdoer to the person whose goJids he takes; 
yet, he may rccovo ' onipensalion against die jierson who sold the goods to him, 
although the person who sold them did not undertake that he had a right to sell, 
and di^d not know that he had no i ight to sell. That is proved by Medina v. 
Stoughton, £^ders v Po§i 11, Crosse v. Gardner, and many other cases* These 
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who are mere private persons ; but extends also to private cor- 
porations, for the misfeasances, negligences, and dmissions of 
duty of their agents, in the course of their employment, when- 
ever they are duly appointed.^ [A telegraph company is liable 
for damages caused by the negligence of thc'ir agent in transmit- 
ting a message. Thus, where L. sent a message to T). for “ two 
hand bouquets,” and the operator transmitted the message to D. 
for “two At/wrfred bouquets,” whereby D. was put to lo'5^, it was 
held, that the company were liable.^ So also public or municipal 
corporations arc liable for injuries to third pcT'^ous^ n'sulting 
from the negligence of subordinate oflicerb or agents acting 
under their authority and direction, in the construdion of public 
improveiiionts belonging to such corporations.^ In such cases, 
the maxim, respondeat superior, properly ajiplies, in the same 
manner arul to th# same <‘xtent as in iN application to the lia- 
bilities of private individuals l^ut where suehugent or oflicer, 
although ajjpointed by the corporation, pei lorms duties for or 
between individuals, in which the corporation has no intercbt, no 


cases rest on this principle, that, if a man hi\in;» the posscsMoii of pioperty, 
■whieh gives him the chaiaeter cjf ownc»r, athrms that he i>o\\mr. and tliereby 
Indnees a man to buy, when, in })oitit of fact, the cilliimaiit is nut the uuiier, he 
is liable to an^etiun. It has been said that he i-., bei au-^e time l^ a bieach of 
contract t Test the action on, and, that theu is no tonti.ut in this (ase. This 
is not the true principle. It is this he ^\h() alhnns, cithei A^liat he doc^ not 
know to be true, or knows to be false, to anollur’s picjudue and his own 
gain, is, both in morality and law, gniltj of lalschood, and must answer in dam- 
ages.’^ 

1 Yarborough r. Bank of Unhand, 16 East, K b ; Smith v The Biimingham 
Gas Company, 1 Adolph & Ell. 526 ; Gieen v London Omnibus Coinpan\, 7 J. 
Scott, 290; Whitfield /*. South East ILiilwaj, 1 Ellis, Bl. N. Ellis, 115 ; Scott r. 
Major of ManChestci, 1 Hurl &. Ncn*. .50; 2 Id 201 ; Salem Bank v. Glout ester 
Bank, 17 Mass. R. 1 ; Fos||pr r. Essex Bank, 1 7 ^lass. R. 479 ; Riddle v Piopiictors 
of Locks and Canals on Merrimack River, 7 ^lass R. 169 , Townsend i\ Susque- 
liannah Turnpike Road, 6 Johns. 11 90; Graj v, Poitlaiid Bank, 3 Mass. R. 364 ; 
Fowle r. Common Couiuil of Alexandiia, 3 Peteis, R. 398, 409; Rabassa ». Or- 
leans Navigation Company, 5 Miller, Louis. R. 463, 464 j 2 Iwcnt, Coiiim. Lect. 
33, p. 283, (4th edit.) ; Goodloe v, Citj of Cincinnati, 4 lldimn. Ohio R. 600 : 
Hay V. Cohoes Compapy, 3 Bai4)our, Sup. Ct. R (N. Y ) 42. ^ 

[2 New York and Wash. Print. Tel. Companj v. Drjburg, 35 Penn. St/ R. 
298.] 

P See Scott v. Manchester, 1 Hurl. & Nor. 59, aflirmcd in Exchequer Cham- 
ber, 2 Id. ; Lloyd v. Mayor of New York, 1 Seld. 369.] • 
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each liability arises, and the ofBcer alone is responsible.^] The 
agent is also personally liable to third persons, for Iiis own 
tnisfeasances and positive wrongs.^ But he is not, in general, 
(for there are exceptions,*^) liable to third persons for his own 
nonfeasances or omissions of duty, in the course of his employ- 
ment.^ His liability, in these latter cases, is solely to his prin- 
cipal;® there being no privity between him and such third 
persons; bul the privity exists only between him and his prin- 
cipal.^^ And henee the general maxim, as to all such negli- 
gences and omissions of dnij, is, in cases of private agency, 
respovdeat superiorJ Whether the agent has been guilty of 


[* Dayton v. Pease, 4 Ohio St. K SO ] 

2 Stor} oil Bdilinenttj, § 40 4 ; Po^t, ^ 3i0; Bell v. Joslj#!, 3 Gray„ 309. 

3 Post, §§ 314, 315. 

4 Pale) on Ajreiie), bj 290-30*); Lane y. Cotton, 12 Mod 488, S. C. 

1 L(l. Ua} niond, G4fi, G55 ; 3 (Mutt} on Comm, and Mannf. 21 4 ; Stoi\ on Bailm. 

* §§ 400, 404, 507 ; Pci kins c Smith, Sa}er, 11. 40, 42. 

* [5 vSee Ileiishiiw i \ol)le, 7 Ohio St. K. 231.] 

® Pdh*} on A‘]:eiH}, by Lh>\d, 395-397, and notes; Lane v. Cotton, 12 MofL 
488; S. 1 Loid K.i}inond, C4(», 65 > ; Perkins i\ Smith, Sayer, R 40, 42f 
Cameron v Riyiiolds, Cowp R. 10.3; Rowniriir v. (Toodchild, 5 Biiir. 2721 ; 
S. C. 3 Wills. R. 454 ; Stoi} on Bailm 402, 101 ; Smilh on Mere. Law, 82, 
(2d edit.) , Id. 145, 14G, (3il edit. 1SJ3), MorbC v Slue, 1 Vent. 2M8 ; (Juar- 
man v. Burnett, C Mees. in. Wil-b 19*) , Rapson y. Cubit, 9 Mccs. & Welsh 710 ; 
Stone V. Caitwii^lil, 6 Term R. 411 ; Millioan v Wed^e, 12 Adolpb. & Kll 737 ; 
Winterbottoin y. Wiight, 10 ]S lees. &. Welsh 109, 111; Ante, §§201, 217 
Post, §§ 462, 453,453 a. 4.53 h, 453 r,454 a, 

7 Lord Holt, in Ins *celebratcd judgment in Lane r. Cotton, 12 Mod. R. 488, 
expounded tins doetiine at Jaige. “It was objetted at the bar,” (said he,) “ that 
the} have this remedy against Bieese. 1 agree, if they could pro^e tliat he 

took out the bills, the} might sue him for it; so they might an} body else, on 

whom they could fix that fact. But, for a neglect in him, they can have no 
remedy against him , iur they must consider him 0 |d} as a servant ; and then 
Lis negle( t is onl} chargeable on liis mdster*or principm ; for a scr\ ant or deputy, 
qmtenus suth, cannot be charged for neglect, but the principal only shall be 
chaiged foi it Bui, for a niisfeabanee, an action will lie against a servant or 
deputy, but not quateuus a depot} oi servant, but as a wrongdoer. As, if a 
bailiff, who has a war rani fiom the sberiff to execute a writ, suffer bis prisoner 
neglect, to oscaoe, tlic sheriff shall be cblfc*ged for it, and not the bailiff* 

But, if the bailiff turn the prisoner loose, the action may be brought against 

the bailiff himself; ior then lie is a kind of wrongdoer, or rescuer ; and it will 
lie agait^t aii} other, that will rescue ir like manner. And for this diversity, 

vide 1 Leon. 146 ; 3 Cio. 143, 175 ; 41 £d. 111. 12; 1 Bo. 78; which is not well 
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negligence or not, is not ordiimrily a ^estion of law, but of 
fact, under all the circumstances.^ * 

§ 309. The distinction, thus propoundec^ between misfea- 
sance" and nonfeasance, bet\;veen acts of direct, positive wrong, 
and mere neglects by agents, a'^ to tlieir personal liability there- 
for, may se(‘in nice and artificial, and partak(*s, p*‘rhaj)s, not a 
little of the sul>t#ty and over-rcfinenient of the old doctrines of 
the common law. It seems, ho\\e\er, 1o be founded upon this 
ground, that no authority wh«itsoe\ei fiom a supt'rior can fur- 
nish to any party a just defence ior his o^\n posIti\e torts or 
trespassers ; for no man can authori/i‘ auolher to do a positive 
wroiig.^ liut, in respect to nonle<isaij( (*s, or uktc jieglects in 
tlie peiformanec of duty, the r< "poiisibihlj llurclur muM arise 
from some express or iinjilied obligation bclWKMi ])ar1iculir par- 
ties, st. Hiding in privity of law or tontract wilti each otln'r ; and 
no man is bound to answer lor any such Molalioiis of duty or 
obligition, except to those, to whom he bat. bec'oine directly 
bound or amenable' for his conduct. AVh(*thei ^lie di'-tmction 
be salislactory or not, it is well cMablishe d ; althoiigli sonar niee- 
ti(‘s and difficulties occ.isionall} occui in its pr<ictiLal application 
to particnlar cases. 

§ 310. It may be useful to illustrate eacli of these propositions 
by borne eases which have been treated .is clear, or w Inch have 
undirgoTK* judicial decision. And, in the first place, as to the 
non-liab lity of agents for their nonleasaneexs and Omissions of 
duty, except to their owai principals. Thus, if the serxant of a 
common carrier negligently lo'-es a paicel of goo*ds, intrusted to 
him, the pnncipal, and not the servam, is responsible to the 
bailor, or the bwner.^ So, if an under-shirriff i.s guil|y of a 
negligent breaeh of duty, an action lies by the injured party 


repoTtod, but the iiifertrlRr m.w be ^ell made from it.” S. C. 1 Tal. Raym. 
646, 653. See also Moise r. Slue, 1 Vent. 2 18^, 2.1<) , Hall r. Siiiitli, Ring. R. 
2C7 5 Bradford r. Eabtburn, 2 Wash. Cir. R. 219, Deiin} r. MaiilidtUii Com- 
pany, 2 Denio, R. 115 ; Ante, §§ 201, 217 a, IVt, § 152-4G1 

I Foot V. WiswdU, 14 John. R 301 , Sd\age Birckhedd, 20 Pick R. 167. 

* Paley on Agency, bj Jdojd, 396-398; 3 Chitt) on Comm, diul Mdiiuf. 214; 
Polking v. Sinitb, 1 Wil&on, R. 328; S C. S<i}ei, R 41, 2 Liverm. on Ag^ey, 
257, 258| (edit. 1818); Stephens r. Elwall, i JMauIe & Selw. 259; Faiebrother 
V. Anslcy, 1 Campb. E. 343 ; MorftO v. Slue, 1 Vent. 238. 

^ 3 Chitty on Comm, and Manuf. 214; Lane v. Cotton, 12 Mod. 488. 
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agai'ntt the*tiigh shej^and ncrt against tbe deputy personally, 
for his negligence.^ to, if the servant Of a blacksmith so negU-' 
gently conducis b^self ih shoeing a hor^Oj that the horse is con- 
sequentially injured, or afterwards becomes lame, the insister, and 
not the servant, will be liable for the negligent injury.^ But, if 
the servant, in shoeing the horse, has pricked him, or has mali-j 
^ cioubly or wantonly lamed him, an action %ill lie personally 
against the servant himself.^ So, the mere omission of a servant 
to deliver goods, intrusted to him by bis master, when demanded 
by the ujal owner, will not amount to a conversion of the goods, 
if, at the time, the servant slates his want of authority to deliver 
them ; and he has no knowledge of the true ownership.^ So, it 
has been said, if an agent is guilty of any deceit, or fraud, or 
false warranty, in the business or cmjployment of his principal, 
as, if he knowingly sells or warrants corrupt wines, or other 
things fraudulently disguised, for and by the authority of his 
principal, he is not personally responsible therefor to the buyer; 
but his master alone is liable.^ But it may well be doubted, 
whether an agent ean shelter himself from peisonal responsibil- 
ity, where he thus dircetly and knowingly cooperates in a deceit, 
or 'misrepresentation, or fraud, to the injury of a Ihirti person, 


1 Canieion v. Reynolds, Cowp. R. 403; Paley on Agency, 396, 397, and notes. 
See Moise v, Slue, 1 Vent. 238. 

2 1 Black Comm. 431; Story on Bailm. §§ 400, 402. See Paley on* Agency, 
by Llo}d, 397 and 4 note; Post, § 453. In 2 Black. Comm. 431, it is laid down, 
‘‘If a suiithh servant lames a horse, while shoeing him, an*action lies against the 
mastei, and not against the servant.*’ The law, as thus laid down, has been 
doubted some commentators. See Paley on Agency, by Lloyd, 897, note (e), 
and Mr. (now Mr. Justice) Coleridge’s edition of 2 Blackstone’s Comm. 431, note. 
The doubt seems to be founded upon this; whether it is not an act of misfeasance, 
and not merely%eghgencc. See 1 Chitty’s Black. Co^m. 431, note. The ques- 
tion, after all, may turn mainh upon this, whether IhMnjur^ be direct or conse- 
quential only. See also Hay v. Cohoes Co. 3 Barbour, Sup. Ct. (N. Y.) R. 43. 

* Stor} on Bdilin. 402, 409 ; Paley on Agency, by Lloyd, 397 and note. 

4 Alexander v. Southey, 5 Barn. & Aid. 247 ; Mires e. Solebay, 2 Mod. 242. 

2 Roll. Abrivlg At non on ihc Case^ 95, T. 1. 20; 1 Com. Dig. Action an the 
Ccise for D^^ce^/, B , 3 Chitty on Comm, and Manuf. 214; Paley on Agency,* by 
Lh#a, 152 , Id 30. See Southerne v, IIow, Cro. Jac. 468 ; 2 Molloy, Jur. Marit 
8, ch.^f § 6 ; S. C Biidgman, 11. 126, 127 ; Hern w. Nichols, Salk. 269; Gham- 
joar V* Nixon, 1 Str. R. 653 ; Paley on Agency, by Lloyd, 398, 899, and note* 
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although he is authorized to do so by Ijis principal ; for it is an 
ille*gal act, and contrary to sound moralfe.^ * 

§ 311. In the next place, as to the liability of agents to third 
petsons, for their own misfeasances and po^sitive wrongs. In all 
such cases, (as we have seen,) the agent is personally responsible, 
whether he did the wrong inteiitiontilly, or ignorantly, by the 
authority of his principal ; for the principal could not confer on 
him any authority to commit a tort uik)ii the rights or +]ie prop- 
erty of another.^ Thus, if goods are delivered by the owner to 
A to kt‘ep; if he delivers them to B to keep to the use of A, and 
B wastes or destroys them, the ovsner may have an action fox' 
the fort against B, although the bailment was not made to him 
by the owner; for B is a w^’rong-doer.* So, if A dehver-v his 
horse to a blacksmith, and he delivers liiin to’ another blficksinith, 
who wantonly lames him, A may have an action against the lat- 
ter; notwithstanding A did not authori/c tin* bailment; for he is 
a wrong-doer.** 

§ 3i“2. A fortiori^ if the principal i^ a \vrong-doer, the agent, 
however innocent in intention, who participates in his acts, is a 
wrong-doer al&o. Thus, if an*aiictioiieer should be empltijed by 
a sluTilf to sell goods at auction, whieli In* had unlawfully seized 
upon an execution, as, if the goods did not belong to the execu- 
tion debtor; the auctioneer, who should sell, w^ould be liable to 
an actum for tli(‘ tortious conversion, equally wdth the sheriff.® 


1 19 lion. 6, 53; Com Dij; .Irfwn ou tin <\isi lot Dcait^ B J^Story on E<[uity 
Pleadings, § 232; 1 Stoi) on Equity Juiiq). §§ l‘)J, 192, 201; l*cilo\ on Agency, 
by Llo} (I, 38b ; Ante, § 308. 

2 Ante, § 309 ; Tale) on Agenc}, by LIomI, 3!)S, 309 ; I^ne i’. Cotton, 12 Mod. 
488; Perkins w Smith, 1 WiU. R 328; S. C. Sa\er, R 40,42; Bush v. Stein- 
man, 1 Bos & Pull. 404, 410 , Riehcird^on r. Kimhall, 2S IMaine R. 4(>1. 

3 1 Roll. Abridg Action sur (’cisc, 90, C) 1, 1. 15; 3 Chllty on Comm, and 
Mannf. 214 ; Paley on Agency, by Lloyd, 307. 

* 1 Roll. Abridg. Action ,sur Case^ p. 90, O. 2, 1. 20 ; Paley on Agency, by 
Lloyd, 396, 397; Ante, § 310 

® Farebiother v^, Andc}, 1 Campb. R. 343 ; Adamson r. Jai\is, 4 Bing R. 66 ; 
Post, § 339. See Van Brunt i\ Schenck, 11 «luhns. R. 377. In this latter ease, 
there had beef! a seizure of a ship by a revenue olfieiT, for a ttippoNcd breach or’ 
law, and pending the proceedings under the seizure, he allo^ved another otlieer 
to take possession of, and use the ship. Afterwards*, upon the trial, the '^hip was 
acquitted ; but the Court grdiited a certificate of probable cause of seizure. The 
owner of the ship brought an action of trespass against the ofheer who had used 
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So, if the agent of a merchant, who has received goods from a 
bankrupt, artcr a secret act of bankruptcy, should, pursuant to 
orders from his principal, sell the goods, an action of trover would 
lie, in favor of ihc assignees, against the agent, however ignorant 
he might be of the defect of title ; for a person is guilty of a con- 
version, who intermeddles with the property of another, without 
due authority from the true owner; and it is no apswer, that he 
acted as an agent, undtT the authority of a person, supposed at 
the time to be entitled as the owner.^ 

§ 313. But no action will ordinarily lie against an agent, for 
the misfeasance, or for the negligence of those, whom he has 
retained for the service of his principal, by his consent, or au- 
thority ; any more than it will lie against a servant, who hires 
laborers for his master at his request, for their acts ; unless, in- 
deed, in either case, the particular acts, which occasion the dam- 
age, are done by the orders or dirc'ctions of such agent or ser- 
vant.^ The action, und(*r oilier circumstances, must be brought, 
either against the principal, or against the immediate actors in 
the wrong.* 


the ship, and the Court luld tint In sjiass did not lie. The C’ouit seem lo have 
thouirlit, that Mu* sti/iire, buinjj; lUiwk loi a supposed Jbrtadi ot law, divested the 
pos^es>ioii of* the ovv iu*r TIk same deiision was maiu in Baiiett p. Wanen, 3 
IIill, R. 348. Rut Mi. Justice Cowen doubted the f oirec tiiess of the doctrine, in 
a leiy elaborate opinion. C^meic, whethd the possession of the owner would be 
divested by the ille^^al seizure of the slietifF so as to take away the right to main- 
tain trespass agailist a subseejuent holder under the sheriff There is no doubt, 
that tiover would be in sin h a case. But tiespass will lie against a maid fide 
purthiser, and against a second treqiissi i, who takes by trespass from the first. 
Ibid , Aeker v Camp, 23 Wend R 372, Wilbraham v. Snow, 1 Sidcrf. R. 438. 

1 Stevens v Klvvall, 4 Manle & Selw. , Shailand v. Mildon, 5 Hare, R. 4G9 ; 
Raley on Agene), b> Llo}d, 399, 400 ; Perkins v. Smith, Sayer, R. 40, 42; S. C. 
1 Wilson, R 328 ; AlLCombie v. Havies, b East, R. 538 ; Baldwin v. Cole, 6 Mod. 
212 . • • • 

2 Pal ey on Agency, by Llojd, 402; Stone r. Cartwright, C Term R. *411 ; 
3 Chilty Comm, and Manuf. 214. See Hills v. Koss. 3 Dali. R. 331 ; Nichol- 
son V. Mounsey, 15 East, R. 388, 387, 388. See ante, §§ 201, 217 a, 313, 321, 
322. 

3 Stone Cartwriffht, b Term R. 411 ; Brown v. Lent, 20 Venn. 532; 311011 
V* Steinnian, 1 Bos Pull. 404 , Denison v Seymour, 9 Wend. R. 8, 12; Rap- 
son V. Curbitt, 9 M(‘cs. & Welsh. 710 ; Quarman v, Burnett, 6 Mees. & Welsh. 
^10 Beedie v. London and Northwestern Railway Co. 4 Welsby, Hurlstone & 
M^don, 255 ; Post, §§ 454, 454 a. 
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§ 314. There is, however, one important exception to the rule 
already stated, as to the non-liability of agents to third persons 
for the negligences and omis‘='ioii& of duty of themselves and of 
their sub-agents, founded upon Ihe principles of the maritime 
law. It is the case of masters of ships, who, althougli they are 
the agents, or servants of the owners, are, also, in many re- 
spects, deemed to be responsible, as principals, to third persons, 
not only for their own ncgligtnices and nonfeasance, but also 
for the negligences, nonfeasance'^, and misfeasances of the 
subordinate ollicers and oth(*rs, emploved by .ind under Ihcm.^ 
We have already seen, thal Ihe master of 1h(‘ ^hip is re&ponsi-# 
ble upon contracts made by him in reg.ird to the usual em- 
ployment of the ship, and also upoji contracts made by him 
for the repairs, and necessaries supplied for the ship, as well 
as for the wages of the sea»nen, einjiloyed in na\igating the 
ship.*^ This liability ih lomuled upon the doctrine of the mar- 
itime law, winch treats tin* master, not iit^rely as an agent, 
contracting on his own behalf, as well as for the owmer ; but 
which, upon a broader policy, treats him as, in some sort, a sub- 
rogated principal, and (pialitied owner of the ship, possessing 
authority in the nature of the exercitorial power, for the time 
being.® And his liabilitv, founded upon this consideration, ex- 
tends not m(*rely to his contracts, but (as we ha\e said) to his 
owai IK .^^igenccs, and nonfea^anee^, and inisfea&a net's, as well 
as 1o th( sc of his ollicers and crew.* Ills responsibility lor ihe 

1 Post,§§iu6, 817. ■ 

2 Ante, §§ 3(J/1 HI, 1 i 7, 300. 

3 Ante, 36, 116, 117, 204, 2!)r). Lord Hale, in Morse r. Slue, 1 Vent. 238 *, 
S. C. 1 Mod. R. 83, (whuli was an at lion on tho case against the master ot a 
ship, for negligemc'iii the carriage of goods, whereby tlic\ wcic stolen,) in allu- 
sion to this poinl, said : “ It Ls (»bjected, that the master is but a ser\ant to the 
owners. Answer. 'J'lie law tikes nolii e of him as more than a servant. It is 
known, that ho may impawn the ship, if onasioii be, and sell bona pet'itura. 11c 
is rather an officer than a sei vaiit.” lie added : “ 11} the civi law, the ma&ler or 
owner is chargeable, at tho eleetioii of the merchant.” See also Molloy, B. 2, 
ch. 2, § 2. See also Dig Lib. 3, tit. !), 1. 1, § 2. See post, § 317, note, and anU, 
§§86 and 116. 

* Paley on Agency, by Lloyd, 398 ; Abbott on Shipp. Pt. 2, eh. 2, § 2 ; I • 
Pt. 8, eh. 8, § 3; Id. Pt 2, eh. 4, § I, and notes, (Ainer. edit. 1829) ; Purviance 
V. Argua, 1 DalL R. 184, 185 ; 2 Valin, Lib. 2, tit. 7, art. 4, p 171 ; Denison v. 



AGENCY. 


[CH. XIX. 

officers and crew has this additional reason for its support, that 
he is thus induced to exercise a superior watchfulness over their 
acts and conduct ; and, if he were not so made liable for their 
acts §nd conduct, he might often, by his connivance in thdr 
frauds, mibleasances, negligences, or nonfeasances subject the 
shippers of goods, as well as the owners of the ship, to great 
losses and injuries, without their having any adequate redress.^ 
The policy of the maritime law has, therefore, indissolubly con- 
nected his personal responsibility with that of all the other per- 
sons on board, who are under his command, and are subjected 
#to his authority. 

§ 315. Hence it is, that the master of a general or carrier 
ship, as well as the owner, is treated as a common carrier. He 
is rcsi)onsible for the goods, in the like manner as any other 
common carrier ; and nothing will discharge him from his 
responsibility to the owikts of the goods, but a loss by some 
act of Providence, * or by sonic inevitable casualty, or by some 
public enemy.*^ If the goods, therefore, are injured, or perish, 
by the negligence or rnish'asance of the crew, or if they are 
stolen, the master, as well as the owner, is severally liable 
therefor.® 

§ 316. Upon the same ground, the master of a steamboat, 
employed in the transportation of passengers, is, like the master 
of a vessel engaged in tin* merchant service, held liable for the 
misfeasance and negligence and want of care of all the persons, 


Sejnfcnr, 0 Wend 1, 8, 15 ; SohicfTcIin v. Hdi\ey, 6 Johns. R 170; Ante, §§ 294, 
295, 308, 31 7, notr. ^ 

1 Abbott on Shii)p. Pb 3, ch. 3, § 3, (Amer edit. 1829) ; Ante, §§ 116, 117, 
293-306. 

2 Morse V Slue, 1 Vent R. 2S8 ; Molloy, B. 2, ch. 2, § 2. ^ 

3 Abbott on Shipp Pt 3, ch. 3, § 3, ch. 4, § 1, (Amer. edit 1829) ; Morse w. 
Slue, 1 V(nt. 218 , Mollo}, B 2, ch. 2, § 2 , SchieflVlin 0 Ilai vey, 6 Johns. B 
170, 170 , Wdtkinson / Laughton, 8 Johns. R. 213, 216 In Abbott on Shipp. 

Pt. 8, ch *1 § 3, p 222, (Amer. edit 1829,) it is said “ As soon as any goods are 
put on board, the master must providp a sufficient number of persons to protect 
them ; for, c\cn if the crew be overpowered by a superior force, and the goods 

.stolen, while the ship h in a port or river within the body of a county, the niaster*J^^ 
and owners will be answerable for the loss, although they Lave been gnilty of 
neither fraud nor fault, the law, in this instance, holding them responsible, frtwn 
reasons of public pohc}', and to prevent the combinations, that might otherwise be 
uade with thieves and robbers.’* Ante, § 315. 
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officers, and crew to whom the management of the steamboat 
IS iotrusted. And •this rule is applied without any distinction, 
w^iether the officers and crew arc appointed by the owneis or 
by himself.^ Therefore, wheu, by tlu mgligenccol the pilot of 
a steamboat, who was appoinkd by the owner, x collision took 
place, whereby another vt sscl was run dow n and sunk while the 
pilot was at the helm, ni\igating tin boii, he having ^hc exclu- 
sive control and direction of lni couise, it was held, that the 
master ol the boat wis responsible in diiuagi s for the injuij by 
the collision.-^ 

* Foot r \\ iswdll 14 Johns R 304 Iltni**)!!* S mu )in ) Wtnd S 

8 Donison u Si ^ nioiii, 9 X\ end K 8 1) Mi CIulI JuMkc Sn i^c iii lUliv- 
erinfT the opinion ol thc(oint went into in thhoi iti i \ iinin itioii of the an 
tlioi itics, and till n adikil Wtii this an n tioii uiinst tin. niitci of a 
cnjrv^ iiu ilIi int servK ( it sc tins f > I l t nu i di d I \ all tin (isisthitlu 
'would be li ible In ‘■uih cases, tlu ini'^tii is u pni 1 k for tlu dilijj nt i of ill 
to whom IS intruskd thi miiiaj m iit ol tlu \i^stl Oi tlu otlu i h in 1 were 
the action ag iinst tlu laptiii^of a ship ol wai tlu isc of Ni hi Kon i IMounscv 
piovi s that the i iptun is not icspoiisibk Iji tlu nigligcnic 1 tU oiluroli €i> 
ioi tins CMUiption, two u isons Hifn to I c i^Mgiud one tint thi eiptiin 
an 1 In- oiliecis aie dl ippointi il l)\ tlu Mini lutlullt^, ml llu i ipt iin iniiot 
appe lilt or umo\c his infmoi oniiiis tlu otln i iiason is that tlu i iptun is not 
a ^oluntcii in tlu ‘?t Uion twlii n hi is lound IIi is obluid fiom the othee 
whuh he holds to tiKi (ciinnianil ol an\ vcsil to wliiih he nn\ bo assigned, 
■with suel ithti olhiiisanil ciiwsaslu mi's iiiul tluii mil inilvt the best of 
till m A-tiainljoit loi tlu ti mspoi t iti in i f pi en^i is with tluii byjijo, uid 
for CdirMng sin ill finjjht, is i imrthmt m l 1 ml though the i>ilots ire 
appointe 1 b> the owneis and not b> tlu i ipt ini M.ltlu laptiin is a volunteei 
in that suvi c, in the laiigi igi of 1 oid 1 llinborr u^h llu stiamboat senice 
lb not like the naval seixue o* a nitim Is > c iplun i- hound to engage as 
such, he has d e|^oui , wheilu r lu will sum with such fieisons as the owners 
choose to put on bond is ofhetrs, lie knows the uspnii&ibiht} of iiuistei ot d 
vessel, and if he is iniwdhnt; to be responsible loi the mghgente ol the huborili 
nate officeis, he is undei no couipulsioii to sene theie hinibelf It he aeeepts 
the OfBce of niastci of the \essel he dots so with the kno'wUdgo ot the lesponsi- 
bilit} whieh, as buih, lu me ins If the ownei ol i meiehint ship weie to stip- 
uhte with the master that he bhould take eeitini peisoiis foi his mates, tint, I 
apprehend, would not alter his responsibility to lliiid person , howevei it might 
affect his responsibilit) to the ownei On the* whole, 1 am o opinion, that the 
the pilot being chosen bj the owneis dots not alter the law as to the 
captain's responsibil it > Suppose the owneis should tonti let not oul> with the 
pilots, but with all the hands on boaid through tlu age nc) of soinc othei pi i son 
besides the capt iin, as they pi obably ilo, would the captain, theitfou, hi tome 
entirely responsible ? And must any one whose 'icssel has bter run down wlitro 
• 82 * 
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§ 317. The s^me rale is adopted in the maritinie jurisj^rudep^e 
of the modern commercial nations of continental Europe, it hav- 
ing been derived from the same common source, the 
law.^ By 1 his law, the Prs^tor gave a remedy against the mas- 
ter and employers of ships, where they had received goods, ds 
eairiers, and had not safely delivered them. Alt Prmtor^ (sa^B 
the Digest,) Nml(P, Cavponcsj Stabnlarn, qvod cvjusque salvtm 
fore rfr( permit nisi rentitiunt^ tn eo^ juditinm dabo? The rea- 
son, assigned in the Digest, is precisely that which governs in 
the policy ol modern inaiitiine nations, that is to say, the neces- 
sity of placing confide ncc in the in xste'rs and crews of ships, and 
the impossibility of sliippj I's of goods being otherwise secure 
against the in|urics sustained by them from the negligences, mis- 


a totally 11 r< sponsibli pt rson wis it the wheel brin^ his suit against a rommon 
sailoi ^ llio owntis ol a vessel niav not be known , they may be lesichiits of 
afoiei^n (ountrv It would be addin^^ insult to injur) , to sa} to a man, whose 
piopcityhid been dpstiov( d, tint lu li is his iinud) agiinst a ( ominon sailor^ 
or tlu owiuis who, puhijis hvi in I nrojio My opinion is, that the niaA- 
tor of *i stiamhoit is liiblo lik( the mister of a merchant ship, and tint the 
cin iimstiiK ( of the pilots beinjr ippointcd b) the owners does not dischir^e 
tint liibilit\ so ill is thud prisons are coiieerned Stc also Nicholson v 
Moiinsc), 1 j List, K SS4 S e Abbott on Shipj) Pt 2 eh 7, ^ 1-9, p 3 73, 
#(Sbee’s edit 1 340), and 1 ir < ) i liipfiim (1*540) Lxebi (itcd in tbi Aldcndi 
to the simr edition 

1 Kocc de N IV II 3 19 50, 07 59 f2 68 2 I incrifr th 4, § 10, p 44S, &r 
2 Valin Comm Liit, J tit 7 iit 4, p 101 Potliitr, f hmte Partie^ n 45, Post, 
§ 458 1 btaiPs Instil b} Prodie, B 1, tit 12 § 2S, 1 Bell, Comm ^5 600, p 465, 
(41h edit) , Id 501, 602, p 40J-471 , Id ^ 0O6, pp 473, 474 , Id p 406-476, 
(5tb i dit ) 

^ Dit Lib 4, tit 9, Introd , Potbiu, Pand Lib 4, tit 9, n 1, 2 The Digest 
lias cxplaimd wlio are meant by ^autft, m this plan The yrord embraces, in 
its most ( \tensivc sijrnifiL ition all those who /ire emplo) ed the navigation of 
the ship But it is luic used m a more rtstrulive sciibo, as including properly 
th( c mplov ei of tjic ship, c oinmonl) called the exei atm , an appellation which 
sometimes is ajiplu d to tlie mister, although it is generall} used in confradlstiDC* 
tion to him Thus, Ulrnan sa^s “Ait Pia?toi , Naut.i , Nautam accipere debemus 
eum,qni navtm oxcuet i[uamvis nautie appellanturomnes, qui navis navigandse 
causa in inn suit Sed de exeuitoie solummodo Pia?tor sentit Nec enim 
debt, (inquit Pomponuus,) per uniignn, aut meso-nautam obhgari, Bed per Be, 
vel per navis ftn^ntrum, quuiiquam si ipse alicui e nautis committi juBSl^UlBiiie 
'‘Viubio debeat clny in” Dig Lib 4, tit 0,1 1, §2, Potliier, Pand. Lib 4, tit^O, 
n, 2 See also Dij^ Lib 47, tit 6, 1 1 , Pothier, Pand Lib 47, tit 5, n 1, 2, 2, 
8, 10, Dig. Lib 14, tit 1, 1. 1, § 2 Sec 2 Emengon, ch 4, § 10, p.448, 8^.; 
Post, § 458. 
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^sandes, and frauds of the masters and crews. Maxima iHilitas 
est hiijuS Edicti ; quia necesse est plerumqve eorum fidem segui^ 

res custodies eorum committere. Nc guisquam putet graviter 
hoc adversus cos constitutmi ; mm est in ipsorum arhiino^ ne 
quern recipiant. Et nisi hoc essef stainlum^ maipria daretur cum 
fwribus adversus eos^quos recipiunl, cocundi; rum nr nunc quidem 
abStineant hujusmodi Jraudibus} 

§ 318. The masicr of a ship, however, not, any more than 
the owner thereof, responsible for wilful tre'-passts and injuries, 
done by the persons eniplojed iiiitler him, \\ Iik li acts were not 
ordered by him, or were not in the eourM* ol the duty devolved 
upon sueh per^ons.'-^ In all such case-^, the j)roper remedy is 
against the imiriediale wrong-doer^, for their own misconduct. 
[As a general rule, a principal who* neither authorizes or ratifies 
a wilful trespass committed by his agent, is not liable therefor. 
Nor is a cogporation liable for a wilfuT trespas>. ot a person em- 
ployed by it,*** although the act be sanetioiicd by some of its man- 
agm ; as where the plaintiff’s bo.it w.is run into and damaged 
bySbe wilful act of the master of the boat belonging to the cor- 
jioration, and the trespass w^as sanctioned bj a person who w^as 
pri‘sident of the corporation and it-^ geiuT.il agmit.^J 

§ 319. In the next place, as to the liability of juiblic agents for 
torts or wrongs .done in the coui'^e of their agenej. It is plain, 
that tie' government itself is not re-^pon^ible for the mi'^feasances, 
or wrongs, or negligences, or ouiis-,ions of duty of the subordi- 
nate officers or agents employed in the public ser\ice; for it does 
not undertake to guarantee to any persons the tuh'lity of any of 
the officers or agents, whom it em|)loys ; since that would in- 
volve it, in all its operations, in endless embarrassments, and 
difficulties, and losses, wliich would be' subversive of the public 
interests ; and, indeed, laches are never imputable to the govern- 
ment^ Our* next inquiry, therefore, is, wlu'ther tlu' heads of its 

1 Dig. Lib. 4, tit. 9, 1. 1, § 1 ; Potliier, Pand. Lib. 1, tit. 9, n. 1. 

* Boucher v. Noidbtrom, 1 Taunt. U. 508. 

® Seo Eastern Counties Railway Co. v. Broom, G Kwh. R. 314 ; 2 Eng. Law & 
B. 406. 

4 Vanderbilt r. Richmond Turnpike Co, 2 Comstock, (N. Y.) 479. See also 
Bipp V, TJie State, 5 Blackford, R. 149. 

5 See Seymour v. Van Slyck, 8 Wend. R. 403, 422 ; U. States v. Kirkpa'rick, 
9 Wheat. R. 720, 726. 
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departments, or other superior functionaries, are in a different 
predicament. And here the doctrine is now firmly established 
(subject to the qualifications hereinafter stated,) that public 
cers and agents are not responsible for the misfeasaiikbe^ or posi* 
tive wrongs, or for the nonfeasances, or negligences, or omissions,, 
of duty of the sub-agents,. or servants or other persons properly* 
employed by and under them, in the discharge of their offltied 
duties. Thus, for example, it is now well settled, although it 
was formerly j#matter of learned controversy, that the postn|a8- 
ter-gcneral is not liable for any default, or negligence, or mis- 
feasance of any of the deputies or clerks employed under him in 
his office,^ This exemption is founded upon the general ground, 


1 Lane V. Cotton, 1 Ld. 616 ; S. C. 12 Mod. 482 ; Whitfield w. Lc De- 

spencer, Cowp. 754 ; 1 Bell, Copim § 401, p. 377, (4th edit.) ; Id. p. 468, (5th 
edit.) ; 3 Chitty on Comm, and Maniif. 214 ; Post, §§ 321, 322. '^[jord Holt dif- 
fered from this opinion in Lane v Cotton ; but the doctrine of the other judge^ 
"was afterwards aflirmed in Whitfield v. Le Despencer, Cowp. R. 754. The prin- * 
ciples involved in the di-syussion are thus shoitly ntated in Story on Bailm. § 462. 
“In the year 1609 an action was brought against the postmaster-general for the 
loss of a letter containing e\che(iuer bills, by the noirligence of his servants and 
deputies ; and three judges against Lord Holt held, that the plaintiff was not 
entitled to recover. The ground of the opinion of the throe judges appears to 
have been, that the post-otlice establishment is a branch of the public polue, cre- 
ated by statute for purjioscs of ic\cnue, a.s well a** for 2 >ublic convenience, and 
that the government have the management and control of the whole concern. It 
is, in short, a government instrument, e^-lablished for its own great purposes. 
The postmasters enter into no contiaet with individuals, and receive no hire, like 
common Ccarriers, in jiropoition to the risk and value of the letters under their 
charge, but only a genei'al compensation from government. The same question 
was again still more elaborately discussed in a case in the time of Lord Mansfield, 
brought against the postmaster-general to recover the amount of a bank-note 
stolen out of a letter by one of the sorters of letters, when the Court adhered to 
the doctiinc of the three judges against the opinion of Lord Holt. Upon that 
occasion Lorfi Mansfield said : The ground of Lord Holt’s opinion in that case 
is founded iq)on comparing the situation of a postmaster to that of a common car- 
ricr^or the master of a ship taking goods on board for freight. Now, with all 
de&rence to so great an opinion, the comparison between a postmaster and a car- 
rier, or a master of a ship, seems to me to hold in no .particular whatever. The > 
postmaster has no *hire. enters into no contract, carries on no merchandise ^ 
conftnpoe. But the post-ofliee is a branch of revenue, and a branch^^of police.' 
created by act of Parliament. As a branch of revenue there are great receipts) m 
but there likewise a great surplus of benefit and advantage to the public, arie- 
from the fund. As a branch of police, it puts the whole correspemdeace of 
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that he is a public officer, and that the whole establishment of 
the post-office being for jmblie purposes, and the ofli em- 
ployed therein ^cing appointed under public authority, it would 
be against public policy to make the head of the departrfient per- 
sonally responsible for the act*^ of all his subordinate officers ; 
since it would be impractieal)lc for him to supervise all their 
acts ; and discouragements would thus be held out against such 
official employment in the public M'rvieeJ 

§ 319 a. Similar consichTatioiis a|>|)ly to deputy postmasters, 
[to contractors for carrying the public mail, 2] aiid other subordi- 
nate officers acting under the head of a department, who are 
compelled, in the course of their official duties, to employ sub- 
agents, and clerks, and servants, in the public service.^ They 
are not responsible, cither to the government it'-elf, or to third 
persons, foi the misfeasance-^, or n(‘gligcn(*es, or orai-'sioiis of 
duty of the sub-agents, clerks, and servants so employi'd under 
them, unless, indc(‘d, they are guilty of oiJinary nc‘gligenec at 
least, in not selecting pcisons of suitable skill, or in not c\crcis- 
ing a reasonable superintendence and vigilance over thcii acts 
and doings.^ In this rcspect,^hcir responsil)ility does not seem 
to difl’er from that of private agent«i, who cmjdoy sub-agents at 
the request of their principals/’ Iinleed, for many purpp&es, the 


tlio counts " (for tlu* oxcejitioiis aie \(*ry tritliiifj) under go^ eminent, and intrusts 
the matii ’^ment and direction of it to the crown, and the onioeis afipointed by ^ 
the crown. There is no analogy, therefore, bet^\een the cM^e of tlie postmaster 
and a common carrier.’' In truth, in EnoUnd and in America, the postmasters 
are mere public oflicers, appointed by the j»o^eriimcnt ; and the contracts, made 
by them ofEcially, are public, and not ])nvatc contracts ; binding on the go\ern- 
ment, and not on themselves personally. Ante, § 302-305 ; Dunlop r. Monroe, 

7 Cranch, 242, 2C9 •, Post, §§ 321, 322. 

1 Ibid. See Seymour u. Van Shek, 8 Wend. 403, 422 ; United Stale** v. Kirk- 
patrick, 9 Wheal.* R. 720, 725 ; Post, § 320-322. 

8 Hutchins w. Bracl^tt, 2 Foster, 252 ; Couwell r. Voorhees, 13 Ohio, 523. 

3 liowuing V. Goodchild, 3 Wilson, li. 443 ; Stock r. Harris, 5 Hnrr. 11. 2709 ; 
McMillan v. Eastman, 4 Mass. K. 378 ; Stoiy on Eailm. § 403 ; 4 Bell, Comm. 
§401, p. 877, (4tb edit.) ; Id. p. 468, (5th edit ) ; Whitfiel I V. Lc Despencer, 
Cowp. R. 754, 765 ; Schro}er v. L}nch, 8 Walls, 455. 

^ Dunlop e. Munroc, 7 Cranch, 242, 209. In this case, the very point was not 
positively decided, but the Court intimated an opinion to this eifect; and it seems 
a just inference fioin the piiiiciplcb applicable to the subject See Story on 
Bailments, § 468 ; 2 Kent, Comm. Lect 40, pp. 610, 611, (4th edit.) 

3 Ante, § 818. 
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deputy postmasters are treated as. principals, aqd s^ibstantially, 
as independent officers of the government.' ^ 

§ 319 b. But, although neither the government nor ^ts supe- 
rior officers, are responsible to third persons for misfcasanoei^ pr 
negligences, or omissions of duty of the subordinates in ’offioej^^ 
properly or necessarily employed under them, it by no means 
follows that such subordinates are themselves exempted from all 
personal responsibility therefor to third persons. On the con- 
trary, the very consideration, lhat the public superiors aias, |l6t 
responsible for the acts and omissions of their subordinates ' in 
their official conduct, distinguishes the case from that of n^re 
private agencies, and lets in the doctrine, that, under such cir- 
cumstances, they shall be held personally responsible therefor to 
third persons, who are injured thereby. Thus, for example, 
deputy postmasters arc held responsible to third persons, for any. 
injuries or losses sustained by the latter, from the personal neg- 
ligence or omissions of duty of such deputy postmasters.^ ^ 
§ 320. A forfiorij the same . rule applies to cases where 
subordinate officers of rhe government are guilty of direct mis- 
feasances or positive wrongs 1o tl^rd persons in the discharge of 
their official functions ; for, in such cases, they incur the same 
personal responsibility, and to the same extent, as private agents.^ 
This is founded upon a very plain principle of, common senae 
and common justice; and that is, that no person shall shelter 
himself from personal liability, who does a wrong, under color 
of, but without any authority, or by an excess of his authority, 
or by a negligent use or abuse of his authority. Where a per- 
son is clothed with authority, as a public agent, it cannqt be' 
presumed, that the government means to justify, or even to 


1 Supra, note (2.) 

2 Rowiiintr y. Goodcliild, 3 Wilson, R. 443; S. C. 5 Burr. R. 2716, 2716 j 
2 W. Black. 906; 3 Chitty on Comm, and Manuf. 214f Paley on Agency, by 
Lloyd, 398, and note. In Whitfieltl v. Le Despencer, Cowpor, 765, Lord Mans- 
field said : As to ati action on the case lying against the party really offending, 
there can be no doubt of it ; for, whoever does an act, by which another pei;60ll 
receives an injurj, is liable, in an action, for the injury sustained. If the ixiail' 
vrbo receives a pciin} to carry the letters to the post oiiice loses any of them, be 
is jmswcrable ; so is the sorter in the business of his department. 1^ is the post^ 
paster, for any fault of his own.’ 

^ ^ Ante, §§ 608, 311; Ba^ ley v. Mayor of New York, 3 Hill, R. 581« 
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exeusGf his violations of his own proper duty, under color of that 
authority. And, in c^scs of this sort, it is not sufficient for 
public agents to show, lhatethoy have acted bouft fide^ and to 
the J)est of their skill and judgment ; for ilhey are buiyod also to 
conduct themselves with rehsonable skill and diligence in the 
execution of their trust.^ Therefore, where cornmi''Sioners, ap- 
pointed to paye certain streets, under an act of Parliament, 
grossly exceeded their powers, by raising the street ir fiont of 
the plaintiff’s house, so as to obstinct the passages to the house, 
as well as the lights thereof ; it wa^ lield, lliat they were liable 
to an action on the case for dafn.igt'^.- But, if there has lieen 
no misfeasance or negligence, and no e^ee^‘^ of antlioiity, by 
public agents, in the execution of tluii dut\, then they w’ill not 
be liable, although a paitj may have sustaim d damages, m con- 
sequence of their acts.^ 

§3:21. The rule, wliic h we have Iv^en coiisideiing, that \v here 
persona are acting as public agents, they re^'pciisible only 
for their own misfeasuKes and iiegligi nee, and (as we have 
seeii^) not for the misltasances and iRgligenee-A ol those wdio 
are employed undei them, il they ha\e eruplojid per&oiifc of suit- 
able skill and ability, and have not cooperated in or authoiized 
the wrong, is not confined to public olheers, or tigents of the 
gpvcinment, properly so called, iii a strut legal sense; but it 
equally .applies to other jiublic otiiceis or agents, engaged in the 
public service, or acting lor public objects, whethei their appoint- 
ments emanate from partuular public liodies, or aie dciived from 
general laws, and whether tliose objects aie of a local oi of a 
general nature. For, if the doctrine ol RtsponduU superior 
were applied to such agencies, it would opeiate as a sciious dis- 
couragement to persons who perforin public lunctions, many of 
which are rendered gratuitously, and all of wliicli arc highly 
importaiij: tea the public interest.^ In this respect, their case is 

1 V. Bird, 5 Barn. & Aid. S3 7, 845.' 

^ Leader 9* Moxton, 3 Wili) R 401, b C. 2 Wm Bl.uk 1)21, ILill 9 Smith, 
2 Bin'g. R. 156. See also Governor and Compaii} ot Plato Manufactuicrs t. 
Meredith, 4 Term R. 794. 

3 Governor and Company of Plate Mauufactuicrs v. Meredith, 4 Term R. 791. 
See Callender v. Marsh, 1 Ifxck. R. 418. 

4 AAle, § 319. 

^ Hall V. Smith, 2 Bing. R. 156. [In the late case of Scott v. The Mayor qf, 
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distingaiahable from that of persons actfriig for th^ir 
or employing others for their ^wn benefit.^ But the party -who 

^ . ^ — -i — 

Manclu stcr,1 Hurl 6c Nor • ?1, Pollcxk, C B , said, “ I do not mean to lay tfatit 
decision in ll'iH v Smith was not a corn ct one, but more was said than lias neca)|i 
Bai> loi the iJu isioii of the < dsi ] Hams i Baker, 4 Maul & Selw 27 , Ba}ley 
TheM noi of New \oik, 1 IIill, K OJl , Ante, §§ 310, SI 9 a. The judgment of 
the Conit, in the ease of Hall ? Smith, ihliMrid Lord Chuf Justice is 
vei) instru(tiv(, and states the ^louiid of the distinction with great cleannesH 
and font If (ommissioneis uiuhr an act of Pailiament,” said ^IKnJcr 
somethiiijj to be done wine li is not within* the scope of their authoi^jr, o)r fhey 
are theuisehis guilty of lugligcmt in doing thit which they are cm|>ower^ to 
do, the} II iidcr themsehes li ibh to in letion , but the} {lie not answerable loi 
the misionduet of sue has tin} au oblige 1 to emplo} If the Aoetiine of i?e- 
spondeaf supenor were a])plicd to such eoniinissiontrs, who would be hardy 
enough to undertake 'in} of those \arious ofhees, by which much valuable JfBt 
unpaid SCI vue isiendircdto the coiinti} ^ Our public loads are formed and 
kept 111 i( pill, our towns pnid nid lighted, our lands drained and protocten^ 
from inundalioiH oui iiiteniil iiiM^itioii hi«> been improved, ports have 
made and in ktpt in (ilei nil iiiiii} otlu i jniblie woiks arc conducted 
comniissiom rs who let spout iin oiisU Smh eoinniiti^oncrs will act no longer* 
if th(\ m to Tinki amends, ti )in tlnii own foitnms, for the conduct of such as 
must bi ( inp1o> e d unde 1 them It would be much better that amndividu il, in- 
jured b} the lit of an igt nt slio ild ciiduie \ii injury unredrobsed, thin tint 
the zeal of the most irtefiil niinltibof the eoinmunit} should be cheeked, by 
subjecting them to a lesponsibilit} foi igents iiom whoso sorvieCb the} deifve 
no benefit ind who iie seldemi uneh i the immeebite control of then cmplpyui^' 
whilst the} ire tmploied on the woiks theyaie oreleredto do The eommiil- 
sioncrs t iking the ad\ieeof then suiveiors and engineers, are to^ direct what 
tunnels, oi othei works, are to be nude Few eomiiUbbionera knowhow such 
works shenild he executed th(^ e^u Jit not, therefore, to be answeralile for kn 
impeifect execution oi them , nor e in it be expeeted that the} shall attend, day 
bydi} to see tint pi ope r pi ee lutions aie taken ag iinst ace idents, or get up in 
the ni^ht to see that lights are burned, to warn passengers of the danger from 
temper 11 V obbtruetions iri the loids If, b} t iking their oAice of coiutnissionerSi 
have not undcitiken the peiforminee of Jhese duties, w\th what justice Can 
they be ehirgtd with the eons* qut iiees oi the n< gleet of them ^ Tlie maxim of 
Be^pou ha super ioi is bottomed on this principle, that he who expects to derive 
advantage iioin an act, which is done by another for him, must answer for any 
injury winch a third pe rson ina^ sustain from it This maxim was first applied 
to public oihccis b} the btatutc of ^Vistminsicr 2, c 11, from the words of which 
statute it is^keui * custos giol e non habcat, per e^uod justieietur, vel unde 
6olva(l)|1^o^pon h It superior suus i^ui cusLodiam hujusmodi gaolas sibi commisit.’ 
Xbe terms oi the statute oi We btiiimster the second, embrace only those who 
delegate the keeping of gaols to deputies, and were intended only, as Lord Coke 

% Hall V. Smith, 2 Bing. B 156 , Hairis u. Baker, 4 M. & SS.W. 27. ' 
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sufTexs^the^jury under such circumstances, is not without re* 
dress; for & msCy maintain a suit against the immediate wrong* 


AIib ti««, tp apply* to those who, lulling the tustodj of gaoi of fieehohl or in- 
heritance, commit the same to another, that is nut siiHk lent * The piinciple of 
the St it 11 te has, however, since been extended to shciiffs, who are responsible 
for their underrsheriffs and bailiffs, but lias not been ajiplied to any othei public 
ollicer. Although the ofhoe of shends be now a burdensome on**, ^et tluy aie 
entitled to poundage, and othei fees, for a( fs done b} their offutis, whn h in old 
timCy might be a just cijuivalent foi then itspunsibilit^ In Ilowclier r. Noid- 
storm, Lawrence, J , mentions the ease of llu (aptain ot tlit llussell, man-of-war, 
who was held answerable tor the a( t of om* of the In ntenants, who had the com- 
mand of the watch, in running down an Indiain in, wlnlsi tin ca])tain was asleep 
in Ins cabin. When or bt whom that case was de< ided 1 do not knoA\ , but it 
is bupperted by no other deiision, that I am awaie oi, ^ml it> dulhoiitj i-s shaken 
by the judgment* of the la^e in wlmh it is iiud Tin .iitioiisin the(a''ts of 
Leader u. Moxon, Jones i Ibid, and the l*lati-(ilis> ( ompan\ i ^Men dith, were 
not brought against the < omiiiHsioner-N, but a^aiii*,! tlio^e who did the a( ts com- 
I^IUUed of. Jn the latter/ ase I .id\< ited to that t lu iiinstiin t, as distmiruishiug 
it froiU Sutton e. Claikc. It tlu coiinsi 1 . who adM^i d ihi. biiiiOini' tin m> a( tions, 
had thought tliej eouhi hi\i been niaintaiiud against the i ommi^siom is, who 
gave the orders for the woiks, that o'lasiomd the iniinics ot the pLuitifts, the 
eommissioners woiihl Imm* been included. Sthinotti v Ihinisteed is di^iinjuibh- 
able tiom this case. Tlieie, the negligime was bi ought home to the commis- 
siouers of the lottery, who weie the defcinlinN, and thej weie comjiensated for 
th^r sei'viies, and weie bound to pay due attention to tlitii diit}. Ihe commis- 
itionctB 111 I had authuritj to mak-e the trem li, wliuh oitasioiiLd the damage to 
the plaintiff*. Th^ Plate-( I lass Company c jMeiedith, abead^ m lei ltd to, shows 
that no action could be maintained against them for what tin'} aie authorized to 
do, afthough an individual sustain an injuij fioiii what bajTieen done The pas- 
sage into the nlaintiff's picmises, in ♦hat cage, was leinleied impassable with carti( 
by the raising of pavement, by the ordei of the commissioners. Lord Konjoii 
says: * If this action could be maintained, every tin npike act, pa\ing att, and 
navigation act, would give rise to an infinity of m tions. The parties aie without 
dtemedy, prc<vided the coinmissionert* do not ex» eed their juiisdii tion.' In Sutton 
V. Claike, the d^endarit, ns a trustee under a turnpike ai t, who was dulj author- 
ised to make drain, had oidcKMl budi drain to be cut in an improper manner; 
he had, however, gi\eii this onler alter hd\ing taken tlu* best ad vile that could 
be obtained. Lord Chief Justi<e Gibbs coiusideied that circumstance as dibtin- 
guishing the case from that of the British Plate-Cilasb Company, where what was 
done could not be done in any other manner than that in which it was done. 
But still his lordship and the rest of the Court held, that as the definndaiit ai'ted 
according to the best of his juilgmeiit, and with the best advice, he was not an- 
swerable for the injury; and he addeil : ‘ This case is perfectly unlike that of an 
individual who makes an improvement in his own land, from which an iujurj ac- 
crues to anoKer ; such person must answer for the injury, because he was acting 
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doer.^ Upon this ground it has been held, that thejj^astiipa of a 
public turnpike are not liable for the misfeasances or negligences 
of sub-agents employed by them in the performance of their duty, 
Unless they have directed the act to be done, or have personally 
coiiperatcd in the negligence.^ , 

fot In'* own In Ilarn^ and Cross v. Baker, the clerk to commissioners 

for nicikinjj a road, under an act which contained a clause directing actions to be 
brought against such tleik for acts done by the trustees, was holden not to fce lia- 
able to an action for an injury sustained, in consequence of heaps of dirtbein^ 
left by the side of the road, and no lights being placed to enable persons to avoid 
such heaps. In this case there was, as in that now be&re us, great negligent in 
tho‘»e employed by the trustees. From these cases I collect, that the law recog- 
nizes the principles, which, I venture to state, were founded in sound policy and 
justice, and that no action can be maintained against a man acting gratuitously 
for the public, for the conseciuenee^ of any aot which he was authorized to do, 
and whi< h, so far as he is concerned, is done with due care and attention, and 
that such a person is not answerable for the negligent execution of an order prop- 
erly given ” Ante, 319, 310 a ^ 

t Ibid ; Jones v. Biid, f) Barn. & Aid 837 ; Nicholson u. Mounsey, 15 East, 8*?^* 
*884; Ant(>,§§313, SlOl, 

2 Duncan v Findlater, (5 (Mark & Fincll. 903, 910. In this case, the question 
came from Scotland, and it was held by the House of Lonls, that the English law 
and Scottish law, upon tin’s subject were preciseli the same. Lord Cottingham 
on that occasion reviewed the decisions of both countries, and said: “It is impor- 
tant to preserve the law of St of land, where it reall} differs from that of England J 
but, wheie that is not so, and no priiKijde of conflicting law is involved, it is Ik ' 
reproach to any system of law, that there should be, in matters of the same kind, 
and on subjects of the same legiJation, a different rule of construction applied in 
one part of the kingdom and in another. In locking into the authorities in this case, 
Ihcive in vain sought for a rule of Scotch law* peculiar to that country; and in 
the Eiiglibh law, 1 find that the principle, on which the liability of employers iS' 
founded, was fully r(*cogiii/ed in the time of Lord Holt, in Lane t;. Cottpn, and 
applied in Bush v. Steininan, where it was pushed to its fullest extent* Indeed^ 
there is one Scotch case, that of Lin wood t». Van Ilathom, which is much inoi1|p 
restrii tive, in respect to the liability of trustees, than some of the English cases, 
and, ccitainlv, more so, than the case I have just mentioned. But1t is supposed* 
that the n gulations of the law are not the same in both countries, upon this point. 
When trusts are created, it is plain, that, for the public benefit, the courts shodld 
have a common principle of dealing with them, on which might be engrafted such 
special rules as it seemed advisable to adopt, on account of the particular circum* 
Stanceeof or^olber of the two countries. In England, we have long held, that 
tru^tid^ of a turnpike-road are not liable in cases (rf* this sort ; Baker v. Harris, 
Hnmphries v, Meai^ and Hall v. Smith. In all these cases it was distinctly field, 
that such trustees are not answerable but for their own personal defhttlt. There 
is, another class of cubes, in which it has been decided, that trustees, Aoeeding the 
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§ 32S* The same doctrine has been applied to public officers, 
acting in the army or navy, who are held responsible for their 
own acts and negligences, but are not held respon‘5ible for the 
niisfeasances and negligences of the subordinate officers under* 
them, who, indeed, are not ordinarily appointed oy them, but are 
appointed by tllb governmeni itsolf. Thus, it has been held, that 
tbi' captain of a public sloop of war is not atiswerabh' for any 
damage done by her running down another \ebbel, th^^ mischief 
appearing to have been done drfring the watch of the lieutenant, 
who was upon deck, and who had the actual direction and man- 

autlionty given them, mn l)e person ill} 1i ilili , but ku j»in^ AMtlun it tin \ aio not 
ansTverable. In thiii instance , thcMO no ])i4 li luAiu setting u]) pci''Oii il luLbil* 
ity In some cases, it is true, a pi isc n Iiijiiii d m i} bi Avitliout a ri uu (h , but the 
fact, that he ma} bo so, will not altir tin. piiiiciplc of li^\, \\1 ik1i w is lift him 
in that situation. The Ihitish Pbitc-Glass Coinpii \ < Muidith and Boulton u. 
Crowlhei,tho foimer decided in 1792, arc c iscs, lint m.' be n Iciiul to, as blow- 
ing, that, wheio tiU'^tees oi coiiiuii'isioiu is an. appointid iindci i publu act, the} 
are not i'esponsibk for the consK^m iiccs ul an ut done willim thi stopi of Ihoir 
auihorit}. In both tlusc (asi-,, it tlu* plain till bid obi unid a ]ii(l^iii(nt it would 
have been against a publu bod\ is such, and it wis not thtiifoie nciL''>'m to 
consider the question of the pi ison il liabilit\ of the tiiisUfs In Hill i Smith, 
Loid W}nfoid said ‘If cotniiiissioiu is, undci in u t of l\iiliauunt uidci souie- 
tbiliyi; to be done, which is not within the Mopi ol tin it authoiit} oi aio thcin- 
ielves guilty of negligcnie i|i doing that, wlmh llu} aio iiniiowucd to do, thc} 
render licmselves liable to an action, but tlio an not answci vble foi such as 
they are obliged to cmplo}.* Thc tiue distinction is htic takin, and thc law, 
thus laid down, has o\cr since been loiogiii/cd in Bnglaml ’ Loid Bioughana, 
on the same occasion, added “ That the re was no siu h decision picvious to 1820, 
*18 admitted , that all the cases, winch ha\e bccui decided, have been upon the 
terms of particulai turnpike iiusts, is not denied , that, tin ufou , no general rule 
has been laid down by the Scoti h couits, ma} bi lake n as admitted , but it ma} 
Jbe, that some case has bceiwlecided, o'^tendin^ the liabilit} ol pci sons foi the aits 
of their agents, be}ond thc limit assigned to it b} the law of Bnglind But such 
ib not thc fact; on the* contrary, il is found, that the liabihti oi the piincipal is 
more restricted there than here Such a case as that of Bu&li v Sleuiman, wind 
vras i&tisfactorily decided here, if it had happened in Scotland, would not ha%e 
been so decided there, for the leason I ha\e just mentioned. TJiff rule of liabil- 
ity, and its reason, I lake to be this , I am liable foi what is done foi mo anij un- 
der my orders, by the uian I emplo}, foi I may tmii him ofl' fi om ||||gt employ, 
wheu 1 please; and the reason that I Am liable is this, that, b} employing him, I 
set thc whol^ thing in motion ; and what he docs, being done for my benefit «yid 
und^r my direction, 1 am respoiibible lor the consequences of doing it.” Ante, 
§ 820 . 
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agement of the steering and navigating of the sloop at the time, 
when the captain was not upon deck, nor was called there by his 
duty.^ 


1 Nicliolson 17 . Mounsey, 15 East, 3S4. On tliis occasion, J^ord EtlonborougK 
said : “ 'rins is a case very important in its conserju cnees, and, if I thought it as 
doubtful in principle a*s it .is important, I should wish for further considciatiln 
before I delivered my opinion. But I cannot ente^ain any doubt upon it. Cap- 
tain Mounscy is said to be liable for the damages awarded in this case, by consid- 
ering him in the ordinary character of the master of the ves'-cl, by means of which 
the injury was done to the plaintifl ’s property. But how was he master ? He 
had no power of appointing the oflicers or crew on boaid ; he had no power to 
appoint even bimself to the station, which he filled on board ; ho was no volun- 
teer in that particular station, meicl^ by having entered oiiginally into the inual 
serviee; but was com])('ll,ible" take it, ^ben appointed to it, and had no choice, 
whether or not he would ser\e with the other persons on board, but was obliged 
to take sui h as he found there, and make the bc^t of them. lie had no power, 
either of appointment or dismissal, o\er them. The case, therefore, is not at all 
like that of an owner oi master, who, aeiording to the principle laid down by 
Lord Chief Justice E}rc, In Bush r. Steinman, is answerable for those, whom ha 
em])lo}s, for injuries done b} them to others, within thi‘ scope of their «*mj>loy- 
ment. The prineijiU , perhaps, cannot be impugned, though that was a hard ap- 
plication of it. It does not, however, apply to this case. Here Captain Mounsey 
was a sei\anl of His Majesty, stationed on board this ship to do his duty there, 
together with othcis equally a] )]»oi riled and stationed there by the same authority, 
to do their .several duties. Tli(*y had each their several duties to perform, only 
they were to be performed on board the same ship. Jii the case of Lane v. Cot^ 
ton, now established as law, Lord Holt only ditfercd from the other judges upon 
the point, whether in truth the cleik in the post-office, to whom the misconduct 
wasjn fact attiibutable, was the servant of the postmaster, or not. The facts of 
that case were, indeed, ver} different fioin the present; but, even with the power 
of appointment of such clerks, the postmasteis were held not to be liable for their* 
default. Then with respect to the ease of Webb and others v. Drake, which at 
first was supposed to liavi* been an authority in support of this action ; if, as it is , 
now stated, the captain had originally given the ordlr to proceed in the eoprse. 
the ship was holding, when the damage was done, there, there might have been 
some color (I do not mean to say that there was any) for making him liable, 
for his peisonal ait. But here, theie was no personal interference of the captain 
with the act of the lieutenant, by whieh the damage was occasioned ; both, indeed, 
were servants of one common master ; but there was no consent by the one to the 
act of the othei, unic-s that can be inferred from the community of their services. 
This disposH of the rule, as it affects the case of Captain Mounsey ; and it does 
not touch the ease ot* the other defendant’^ 
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CHAP.TBR XIII. 

RIGHTS OF AGENTS IN REGARD TO THEIR PRINGIPAES. 

§^23. Having thus considered the duties and obli'jations of 
agents to their principals ; and their liabilities to their principals, 
and \o third persons, as well in ea^^es of contracts, as in cases of 
torts, we are next led to the consideration of the rights of agents 
in respect to their, principals, which will, of course, include a 
review ol the duties, obligations, and liabilities of the latlei? to 
the former. ^ 

§ 324. In the first plaeQ then, as to th(‘ compensation of 
agents. Ordinarily, an agent, perfi/nning sc^rvices lor Ins prin- 
cipal, is entitled to a compensation thereloi, unless he is a mere 
gratuitous agent or mandatary, or unless •the nnturc of the ser- 
vice, or the understanding between the parties, repel such a 
claim. In respect to gratuitous agents or mandatarit's, the con- 
sideration of their rights propiTly belongs to a treatise on Bail- 
ments, and need not be touched in this placed In respect to 
agents or attorneys in fact, merely to sign a deed, or to do 
some o^her single ministerial act for another, it is not usual 
either pay, or to stipulate for pay, for the execution of such 
fugitive acts. They are, ordinarily, treated as acts of friend- 
ship or benevolence, and are performed from a mere sense pf 
duly, or irom personal regard, and are wholly of a gratuitous 
nature. 

• § 325. Cases may also exist, where services arp not intended 

to be wholly gratuitous, but are to be compensated for ; and 
yet, where the agent has, strictly speaking, no legal claim, as 
he has stipulated to leave the amount of the compensation alto- 
gether lib the good-will, and generosity, and sense of duty of his 
employers. Thus, for example, where an agent performed work 
for a committee under a resolution entered into by them, ‘‘ That 
any service, to be rendered by him, shall be taken inm consid- 


^ 1 See ^tory on Bailm. 15.^, 154, 196-201. 
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erfliion^ and such rem|ineration be made, as shall ^deemed 
right ; ” it was held, that no action would lie to recovfer recom- 
pense for services perfo^pued under the resolution, because the 
committee were to jjidge, whether any compensation Was due, 
and ought to be paid, or not. In such a case, the agent is pre- 
sumed to intend to throw himself entirely upon the tnercy and 
generosity of his employers, and to insist upon no claim as a 
matter of right.^ Agreements of this sort are said to happen not 
unfreqnciitly in contracts with particular departments of* the 
government. However, in cases of lliis sort, if it is not perfectly 
clear, that the agent contracts witli this understanding ; but his 
contract is, that he shall receive some reasonable remuneration 
foDihis services, the amount only to be fixed by his -employers; 
he may then maintain* a suit for a reasonable remuneration, if 
none is fixed by lus employers, or none, which in a just sense, is 
considered as reasonable.*^ 

§ 326. In the ordinary course of commercial agencies, a com- 
pensation IS always ipidcrstood to belong to the agent, in con- 
sideration of the dutu*s and responsibilities which he assumes, 
and the labor and serMces which he perforinfe. This compensa- 
tion is commonly called a, commission ; and it is usually the 
allowance of a certain per cent age upon the actual amount, or 
the value of the bu^iiK^ss done ; as lor example, upon the value 
sof the goods bought or sold in Ihc course of the agency.® The 
amount of the commissions allowed to auctioneers, and brokers, 
and factors, and other regular agents, is generally regulated 
by the usage of trade at the particlar place, or in ^he partic- 
ular business, in which the agent is employed.^ Where there 
is no usage of trade, a reasonable compensation, to be as- 
certained by the C'ourt, or jury, as the case may happen to 
arise at law or in equity, is allowed .to the agent. But, in 


) 'faylop 0 . Ihewei, 1 M & Sclw. 290. 

2 United Sttitfs v M’Daiutl, 7 Peters, R. 1 ; United States v. Ripley, 7 Peters, 

18; riiitod States v Pillehiown, 7 Peters, R. 28. • ^ 

3 Pale} on Ag^Mity, by Llo}d, 100, 101 , S Cliitty on Comm, and Manuf. 221, 

222 . . * * 

- 4 Eicke t\ Ml*} or, 8 Camp. R. 412 ; Co^n v, Paget, 4 Camp. R. 96 ; Roberts 
V , Jaekson, 2 Staikio, R. 2>j ; 3 Chitty on Comm, and Manuf. 221, 222 ; Smith 
•on Merc. Law, pp .'>4, c/5, (2d edit) ; Id. pp. 100, 101, (8d edit. 1843) ; Chap- 
«iman v. De Tastet, 2 )Starkie, R. 294. 
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every case, the allowance will be governed by the positive agree- 
ment ot the parties, whenever, such an agreement exists ; for 
where tli('re is an express agreemei^k it follows, of course, that 
the implied compensation, fron^the usage of trade, or the pre- 
sumed intention of the parties, wholly fails.* Expressum facit 
cessare lacitvm. 

§ 327. The civil law adopted principles of a like nature. In 
cases of mandates, the services were treated, ordinarily, as gra- 
tuitous. If a particular salary or eoiripensation was stipulated 
for or fixed. Die contract fell under a ditlerent denomination, — 
the contract of hire, or Localio-rondurtio^ and the salary or com- 
pensation was to be regularly paid.'-^ De sahtrio mtem^ quod 
promisit^, apud Prmsidem Proidndie tognUio^ prubebitur? But if 
there was no certainty in the promise, so that it was treated as 
a vague and indeterminate pollicitation or proini'^e, no compen- 
sation was allowed. Halarium inn rf(C jtolficUationis pvti non 
pofes0 Or, as Vapinian expre&s(*d it: Ki/ariuin incertec poltici- 
tationis neque extra ordinem recte pelilur, neque judirio mandati^ 
ut stdarium tibi constitnat,^ If no particular sum was agreed on, 
-but a comjieiisation was to be jiaid, then a reasonable compen- 
sation was to be allowed and decreed by Die proper tribunal. 
ThSi^ reasonable eonijicnsation was to be jiroportionable to the 
nature and quantity of the particular eoinmerce, business, or 
affair to be transacted, to the quality of the agent, to the time 
employed about it, and to the pains taken by the agent. De 
proxenctico, quod cl sordidum^ solrnl, Prrrsides cog-nosa rc. Sic 
tamni^ ut in his modus esse debcut, el quaufifufis, el ncsjro/i'\ in quo 
oprrula 'sta dejunrti^unt, vt ministcrium quale accommodaverunt.^ , 
Indeed, a similar doctrine must prevail in all countries, which 
profess to be governed by the rules of enlightened reason and 
natural justice.'*^ 

1 Bower v. Jones, 8 Bing. tJ.*) ; Miller r. Livinoston, 1 Caines, R. 849 ; Robin- 
son V, New York Insur. Co. 2 Caineb, R. 357. Sec Stevenson v, Maxwdh, 2 
Sandf. Ch: R. 274. 

• 3 I Bell, Comm. p. 481, (5tli edit.) 

3 Cod. Lib. 4, tit. 35, 1. 1 ; Pothier, Pand. Lib, 1 7, tit. 1, n. 74. ^ 

^ Cock Lib. 4, tit. 85, 1. 1 7 ; Pothier, Pand. Lib. 1 7, tit. ' , n. 74. 

6 Dig. Lib. 17, tit 1, 1. 56, § 3 ; Pothier, Pand. Lib. 17, tit. 1, n. 74. 

® Dig. Lib. 60, tit 14, 1. 8 ; 1 Doaiat, B. 1, tit. 17, § 2, a-t 2. 

^ See 1 Bell, Comm* p. 386, § 409, (4th edit.) ; Id. § 4 ll ; Id. pp. 481, 482, 
(5th edit.) ^ 
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§‘928. Besides the* ordinary commissions, in some classes 'of 
agency, such as cases of factors for the sale of goods, extraordi-^ 
nary commissions are somatirnes allowed, either by the usage of 
trade, or by the positive agreeiiynt or the parties. Of this char* 
acter is what is commonly called a commission del credere^ which 
is an extra compensation paid to a factor, in consideration of his 
undertaking to be responsible for the solvency and punctual pay- 
ment of the debt, by the parties^to whom the goods of his prin- 
cipal have been sold.^ The nature and extent of the obligation, 
thus created between the principal and factor, have been already, 
in some measure, discussed and considered.® 

§ 329. The genera] rule of law, as to commissions, undoubt- 
edly is, that the whole service or duty mfist be performed, before 
the right to any commissions attaches, either ordinary or extra- 
ordinary ; for an agent must complete the thing required of him, 
before he is entitled to charge for it.® But cases may occur, 
in which an agent may be entitled to a remuneration for his 
services, in proportion to what he has done, although he has 
not done the whole service or duty originally required. This 
may arise, either from the known usage of the particular busi- 
ness, or from the entire gerforinaiici* being prevented by the 
act ^ or neglect of the principal himself;^ or fn)m the interyen- 


1 Paley on Agency, l)> Lloyd, 40, 41, 100, 101. 

2 Ante, §§ 3.‘}, 112, 215 ; Paley on Agency, Lloyd, 41, 42, 111, note ; 1 Bell, 
Comm. p. 387, § 411, (4th edit) ; Id. pp. 481, 482, (5tli edit.) ; Smith on Mere. 
Law, B. 1, cb. 5, § 2, p. 98 ; Id. § 3, pp. 100, 101, (3d edit. 1843.) 

» 3 Post, § 331 ; McGavock u. Woodlief, 20 How. U. S. R. 221 ; Hammond w.' 

Holiday, 1 Can\ Payne, 384 ; Broad v. Thomas, 7*Bing. R. 90 ; Simpson v. * 
Lamb, 33 Eng. Law & Eq. R. 229 ; 17 Com. B. R. 603; Dalton v. Irvin, 4 
Carr. & Payne, 289 ; Paley on Agenc), by Lloyd, 105, 106. 

[4 Thus, where an agent, employed to sell land at a given price, at a commis- 
sion of one and one half i)cr cent., found a purchaser at the stipulated price, but 
the principal deejined to sell and rescinded the agent’s authority, the latter was 
held entitled to recover a reasonable con^>ensatlon in an action for bis work and 
labjsr, the proper amount of which would seem to be the entire commission 
agreed upon, inasmuch^b the agent had done all he was bound to do, to earn the 
commission. Prickett v, Budger, 1 J. Scott, (N. S.) 296. See DeBernardy v. 
Harding, 8 Exch. 822. So, where an agent was to have a commission for all 
« goods bought ” of his principal through the agent’s aid, and the latter -procured 
An ordnv tor goods which the principal accepted, but was afterwards unable to 
fill, the agent was held entitled to his full commission, although the goods were 
never delivered to the buyer. Lockwood v. Levick, 8 J. Scott, (N, S.) 608.] 
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tion of an overwhelming calamity, or irresistible force, which has 
rendered it impossible.^ The same’ principle would probably be 
applied to the case of a person, who, during tlje time of his 
agency, and before it was completed, should become, by thd 
death of his principal, his executor or administrator; in which 
case, by operation of law, his right to receive commissions for 
future acts would be merged in his nev^ character of personal 
representative.^ ’ • * 

§ 330. l^he right, however, of an agent to receive commis- 
sions, either ordinary or extraordinary, is subject to several ex- 
ceptions, founded, either in the policy of .the law, or in the nature 
of the contract. In the first placet, nn ag('iit can never recover 
commissions for his services in any illegal transactions, whether 
they are positively prohibited by law, or bj morals, or public 
policy.*^ .Thus, for example, an agent < m ployed to sell for an- 
otluT a public employment, such as an ollice in the customs, 
cannot support an action for any com])eii'^.ition lor hi^ ser\ices; 
for the. transaction is against public policy.* So, an agent em- 
ployed to assi^^t in smuggling, and selling the smuggled goods, 
cannot support an action for any opinpeiisation.'* So, an agent 
employc'd to buy or sell the stock of* lui illegal asso^*iat ion, can- 
not recover any compensation therefor.^’ So, an ag(Mit employed 
to charter a ship for an ilh^gal vojagt*, or to a^'^i'^1 in carrjnig on 
an ille</al voyage, cannot recover any compensation therefor.^ 
So, an agreement to allow poundage to an agent upon the 


1 Sec lldmond v. Holiday. 1 Carr. Pa} no, 381 ; Broad t. Thomas, 7 Bing. 
R. 99 ; Reed v. Ilauii, 1^ Barn. & Crossw. 43S. 

* Hovoy V, Blakcman, l Vos. 500 , ShoiilF v, A\o, 1 Russ. R 33 

3 Post, § 344. 

^ Paley on Agei\cy, by Lloyd, 502 ; Stackpolo v Earl, 2 AViK R. i.j.^’; Waldo 
V Martin, 4 Barn. & Cros»sw 319; 6 Dowl k R\l. 304 ; Pai^ons * Tllomp^on, 
1 H. Black. 322; 3 Chitt} on*Comm^and Maiuif. 222, 223, 2 Liverm. on 
Agonr*}, 8-10, (edit. 1818) ; Smith on Mero. La^^, 34, r)5, (2d odit.) ; Id. B.^1, 
ch. 5, § 2, p.*^91 ; Id. § 3, pp. IQO, 191, (.Sd edit. 1843) , Josephs v, Pobre, 3 Barn. 
& Cressw 639; Ante, §§ 195, 196 ; 1 Liverin on Agency ch. 1, § 2, j). 14-21, 
(edit. 1818.) 

4 Story on Conflict of Laws, § 244-250 ; Armstrong v. Toler, 1 1 Wheat. R. 
261,262. 

, ® Josephs V. Pebre, 8 Barn. & Cressw. 639. 

’ See Haines v. Busk, "5 Taunt R. 521. 
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amount of the bills of all customers, recommended by hSn, 
be held void, as a fraud upon "the customers.^ 

§ 331. In the nhxt place, the agent is entitled to his commis* 
^ons only upon a due and faithful performance of all the duties 
of his agency in regard to his principal.^ For it is a necessary 
element in all such cases, that, as the commissions are allowed 
for particular services to the principal, it is a condition precedent 
to the title of the commissions, that the contemplated services 
should be fully and. faithfully performed.^ If, iherefore, the agent 
does not perform his appropriate duties, or if he is guilty of gross 
^^gbgen^or gross misconduct, or gross unskilfulness, in the busi- 
ness of hiaWency, he will not only become liable to his principal 
for any damBes, which he may sustain thereby, but he will also 
forfeit all his^pmmissions.^ Slight negligence, or slight omis- 
sions of duty, will not, indeed, ordinarily be visited with such 
serious consequences ; although if any loss has occurred thereby 
to the principal, it will be followed by a proportionatt* diminu- 
tion of the commissions/' ^ 

§ 332. Thus, for example, it is ordinarily the duty of agents to 
keep regular accounts and vouchers of the business in the course 
of their agcijcy ; and if this*duiy is not faithfully performed, the 
omission w ill always be construed unfavorably to the rights of 
the agent, and care will be taken, that the principal shall not 
^suffer thereby.^' Indeed, cases may occur of such gross neglect 


* Wyburd v. Staunton, 4 Esp. II. 171). 

2 Paley on Agency, by Lloyd, 104 ; Sea v. Carpenter, 16 Ohio R. 412 ; AntOj 
§ 892. 

3 Ante, § 329. 

4 Paley on Agency, by Lloyd, 104, 105; White v. Chapm£i, 1 Starkie, R. 
113; Denew v. Ddverell,*3 Camp. R. 451; llamond r. Holiday, 1 Carr.' & 
Payne, 384 ; 3 Chiyy on Comm, and Manuf. 222, 228 ; Hill v, Featherftonehaugh, 

•7 Bing. R. 569,; Shaw v. Arden, 9 Bing. R. 287 ; Dodge v. Tileston, 12 Pick. 
R. 328, 3v2-334 ; Smith on Merc. Law, 54, 55,* (2d edit.) ; Id. B. 1, ch. 5, § 8, 
p. 100-103, (3d edit. 1843) ; Callandar v. Oelrichs, 5 Bing. (N. C.) K. 58. In* 
this last case, damages were recovered against an •agent to insure for not giving 
notice to his principal of his failure to procure insurance, the Court holding it to 
bo an impU^ pdrt (if his duty. ^ 

Id. ; 2 Liverm. on Agency, ch. 9, § 1, p. 4-6, (edit. 1818.) # 

» « Anle, § 208-204 ; 2 Liverm. on Agency, ch. 9, § (1), p. 4, (edit. 1818) ; 
Blley on Agency, by Lloyd, 47, 48, 104 ; Beaumont v, Boultbee, 11 Ves, 858 ; 
Lord Ofaedworth o. Edwards, 8 Ves. 48 ; Lupton v. ^hite, 15 Yes. 489-448 ; 
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and nAondoct of agents, in this respect, as to amount to a com- 
plete forfeiture of all compensation, which would otherwise be- 
long to the age*ncy.^ [But where an agent was employed under 
a written contract to perform, for a fixed quarterly salary, all the 
duties of a general agent of a manufacturing corporation, one of 
which was to render a monthly account of the funds in his hands, 
it was held that a failure to render such accounts would not bar 
his right to recover his salary for the time he actually remained 
their agent ; although it might have justified his dismissal, or 
made him liable in damages.^] 

§ 333. So, if an agent should grossly miscqnduct himself in 
other respects, in the course of his agency; as if he should vio- 
late his instructions ; or if he should act injuriously to his prin- 
cipal without any authority ; or if he should wilfully confound 
his own property with that of his principal ; in these, and the 
like cases, he might forfeit his whole title to compensation, if the 
circumstances were aggravated ; or, at all ctrents, he would be 
made to bear all the losses sustained by sucJi taisconduct.^ He 
would also be held to account to his principal ; and every doubt- 
ful circumstance would be construed unfavorably to his rights 
and interests.^ . 

Mfilssey r Banner, 4 Madd. R. 413; Smith on Merc. Law, 51, 55, (2d edijt.); 
Id. B. 1. eh. 5, § 3, pp. 100, 101, (3d edit. 1843) ; Chrke o. iVIoody, 1 7 Mass. R. 
145. On this ground it is, that if an agent whose duty it is to keep accounts, 
neglects it, and thereby his own property becomes so mixed up with that of his 
principal, that the one is not clearly distinguishable from the other, a court of 
equity will restrain him from disj)Osing of stock standing in Ins own name, which 
may have been pmxhased with the money of his principal, until he clearly shows 
on oath, how muin of it was, or might have been, bought with his own money, 
and how much with that of his principal. Ante, § 179, note, § 205 ; Loid Ched- 
worth 9 . Edwards, 8 Yes. 48 ; Panton r. Panton, cited 15 Vos. R. ,440 ; Morgan 
V, Lewis, 4 Dow, R. 62 ; Han v. Ten Eyck, 2 Johns. Ch. R. 108. 

I 1 Story on Eq. Jurisp. § 468 ; White v. Lady Lincoln, 8 Yes. 371 ; Lupton 
V. Whit^l5 Ves. 439-443 ; Morgan v, Lewes, 4 Dow, R. 52 ;^Palcy on Agency, 
by Lloy<i 104. 

V 2 Sampson v. Somerset Iron Works, 6 Gray, 120. 

3 See Jones v. Hoyt, 25 Conn. 386. 

* 1 Story on Equity Jurisp. § 468 ; White y. Lady Lincoln, 8 Ves. 363 ; Lup- 
ton r. White, 16 Ves. 439-442 ; ghed worth v. Edwards, Ves. 46 ; Ante, § 205 ; 
Paley on Agency, by Lloyd, 47, 48 ; Id. 104, 105 ; Denew v. Daverell, 3 Camp. 
B. 451 ; White ». Chapman, 1 Stark. R. 118 ; Hamond v. Holiday, 1 Carr, k 
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334. A fortiori^ an agent will forfeit his comja[iissi<l|l, if he 
engages in any transaction, which atnounts to a fraud lijppn his 
principal; such as betraying his trust, by acting adverst^ly to*Mfl'^ 
interests ; ^ or by embarking his property in illegal transacl^oas ; 
or by being guilty of barratry ; or by fraudulently misappljfibg 
his fuiids/^ And, if the agent has stipulated to give his whole 
time and services to his principal, he will hot be permitted to 
derive any commission^, or other compensation, for services in 
another employment duting the same period.® Indeed, the com- 
missions or other compensation, earned by services in another 
employment, under such circumstances, would, in equity at least," 
seem properly to belong to the principal. ^ 

§ 334 a. It is upon the same general ground that it is held, 
that the master of a ship is an agent bound to give all his time 
and attention to his principal. It is his duty, when the ship is 
employed on a trading adventure, to act fof^the common benefit 
of the owners ; afid when the ship is freighted, or chartered, to 
obtain freight upon the best terms he can for the owners, free 
firorti all bias of separate interest in himself, or of leave given to 
himself by the charterers to trade for himself; and it ha-s bCen 
thought difficult to support a custom whicli, if legal, would enti- 
tle him to trade for himself, when it is his duty to trade *to the 
best of his ability for the joint interest of himself and the other 
owners, and woulc^givc him a discretionary power to place his 
own interest in competition with the joint interests.® 

§ 335. Another right of agents is, to be reimbursed all their 
advances, expenses, and disbursements, made in J;he course of 
their agency, on account of, or for the benefit of, their principal® 


Payne, ^84; Hurst v. Holding, 3 Taunt. R. 82 ; 3 Chitty on Comm, and Manuf. 
222; 2 Liverm. on Agency, 4, 6, 7, (edit. 1818.) But see Templer v. MeLachhin, 
5 BBs. & Tull. 130 ; Dodge v. Tileston, 12 Pick. R. 328 ; Woodward v, Suydam, 
11 Ohio (Stanton) Tlep. 362 ; Clarke v. Tipping, 9 Beavaii, R. 284. 

1 Hurst V. Holding, 3 Taunt. R. 32; Paley on Agency, by Lloyd, lOijk; Brown 

v. 'Croft, 6 Carr. & Payne, R. 16, n. ^ 

2 See 3 Chitty on Cqmm. and Manuf. 222, note (1) ; Id. 223. 

9 Thompson v. llp.,veloek, 1 Camp. 11. 527 ; Gardner v, McCutcheon, 4 Beav. 
E. 586. • , 

4 Hrid. ; Paley on Agency, by Lloyd, 105, 106. 

5' Gardner p, McCutcheon, 4 Beavan, 535, 542. 

^ 5 2jl>iverm. oaijkgency, ch. 9, §'2, p. 11-23, (edit. 1818); Story on Baiim. 
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This nay necessarily, implied from the very char- 

acter of’ every agency, to which such advances, expenses, and 
'disburseuicnts are incidei^, whenever they fall within the appro- 
pria^ duty of the agent, llciicc, all the incidental charges and 
^ expenses incurred for warehouse-room, duties, freight, lighterage, 
general average, salvage, repairs, journeys, and other acts done 
to preserve the properly of the primdpal, and to enable the agent 
to apcom|)libh the objects of the principal, are to be fidly paid by 
the latter.^ So, if an agent has, at th(' exi)ress or the implied re- 
quest of his principal, iiecessarily incurred t»xpenses in carrying 
on or defending suits for the benefit of his ))rincipal, those. expenses 
must be borne by the latter, and the agent will be entitled to re- 
cover them from him.- 

§ 330. But this liability of the principal proceeds upon the 
ground, that the advances, expenses, and disi)urs(‘incnts have 
been properly incurred, and reasonably and in good faith paid, 
without any default on the part of tin' agevJ.^ Tiider such cir- 
cuinstances, it will constitute no objection to th(‘ i-laiin, that the 
advances, expenses, or disbnr.seiuents ha\e not been attended 
with all the benefits to the principals, which were (»xp(‘e1ed of 
intended by ihc agent ; for, his acts being in good faith, in 
the exercise of a sound judgment, and according to the ordinary 
course of business, tlie agent ought not, in justice, to be made 
respoj' 3)le (or any ultimate failure of success, in the agency.^ 
Cases may, indeed, o«c*ur, of buch peculiar exigency, ab will j 
tify an agent in making advances or incurring expenses, be 
what ordinarily appertain to the regular course of business, for 
which, nevertheless, the piincipal will be bound to make him a 


I Story on Bailtn. g§ 196, 197, 857, 358; T.iley on Agency, by Llojd, 107, 
108, 110-11^, 124; Smith on Mere. Ldw, 55, (2d edit.) ; Id. J3. 1, ch. 6, 3, 

p. 100-I0l|(dd edit. 1813) ; o Cliilty on Comm, and Mdiiul* 222, 223; 2 Liverm, 
on Agency, p. 11-22, (edit 1818); llambey c. (Gardner, 11 Johns. R. 439. 

* Ua^ps V. Martin, 1 Esp. 11 1G2 ; Delaware Ins. Co. v. Delannie, 3 Binn. II. 
295; Spurrier v. Elderton, 5 Esp. R. 1 ; 2 Liverm. on Agency, 13-16, (edit. 
1818) ; Curtiss. Barclay, 6 Barn. & Crossv. 141. 

® 2 Liverm. on Agency, 14-16, (edit. 1818) ; Capp r. Toplnim, 6 East, R. 892; 
Smith on Merc. Law, 66, (2d edit.) p. 100-103, (8d cd t 1848) ; Paley on 
Agency, by Lloyd, 109, 110 ; Vand>ke v. Brown, 4 HaUt. Cli. R. 665. 

* 1 Domat, B. 1, tit 16, § 2, art. 2; Ersk. Inst B. 2, tit 3, § 38; Pothier, 
Trmtd de Mandat notes 68, 75,. 78,^79 ; 2 Liverm. on Agency, 33, (edit 1818.) 

, AOBNUY. 34 « 
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ftill reimbiUBempnt.^ And, a fortiori, this rtile will appl^» where 
the agent is clothed with a discretionary authority However, 
if the agent has voluntarily, and oi^iously, and without any 
authority, made advances, or payments,® or has incurred tiiprea- 
sonable, useless, or superfluous expenses, the principal will not 
be bound to any reimbursement thereof ; for it will be imputed 
to the fault, or negligence, or unskilfulness of the agent.^ 

§ 337. This doctrine, so consonant to reason and justice, is,also 
recognized in the civil law. Si mihi mandaverh^ ut rem tibi alU 
qmm emamj egoque cmero meo pretio^ habebo mandati actionem de 
pretio recuperando. Sed ef si tuo pretioy impendero tamen aliquid 
bond fide ad emptiomm rei^ crit contraria mandati actio^ aut si rem 
emptam nolis recipere. Simili modo^ et si quod aliud mandaveris^ 
et in id sumptum fecero.^ Impendia^ mandati exsequendi gratid 
facta^ si bond fide facta sunt, restitui omnimodo debent; ncc ad 
rem pertinet^ quod 7s, rpn 7nandds$et, potuissety si ipse iiegotium 
gereret, minus impemttre.^ Sumptus bond fide necessario factos^ 
etsi negbti finem adhibcre procurator non potuit, judicio mandati 
restitui necesse (stJ Si tamen nihil culpd tud factum esty sumptusy 
qnos in liUm probahih ratione fecerasy contrarid mandati actione 
petere potest^ Si quid procurator citra mandalum in voluptatem 


1 Paley on Agenc\, Llojd, los. 109 , WoIfT v llornrastle, 1 Bos. & Pull. 
323 ; 3 Cbitt} on Coinin. and Manuf 222, 223 ; Sii||lli on Mere. Law, 55, (2d 
edit.), Id. B. 1, ch >, § 3, p 100-103, (3d edit. 1843 ) 

2 Wolff V. llorncastlc, 3 Bos. l^ill 323. 

3 Paley on Agency, by Llo}d, 110, 111, and notes 1, IS ; Child v. Morle>, 8 

T. It CIO , Grove v Dubois, 1 T. 11. 112 ; Wilson v. Creighton, cited 1 Term B. 
118 ; 3 Cliitty on Comm, and Manuf 222 

4 Pale> on Agency, by Llo}d, 109, 114, note; Id. 115, IJC ; Edmiston u. 

Wnght, 1 Campb. li 88, Howard v. Tucker, 1 Barn. & Adolph. S. 712^ 8 

Chitty on Comm, and Manuf. 222, 223 ; Pothier, Traite dc Mandat. note& 75, 76, 
78; Beaumont t Boultbcc, 11 Yes. li. 358. 0 

5 Dig. Lib. 17, lit 1, 1 12, 9 ; Pothier, Pand Lib. 17, tit. 1, n. 5Sf ; Pothier, 

Traite de Mandat, n Co , 2 Liveim on Agency, 12, (edit. 1818.) ^ 

6 Dig. Lib 17, tit. 1,1 27, § 4 ; Pothier, Pand Lib. 17, tit. 1, n. 67; 1 Domat, 
B. 1, tit. 15, ^ 1, art. 11, § 2, arts. 2, g , Pothier, Traite de Mandil/:. n. 78. 

7 Dig. Lib. f 7, tit 1, 1 56, § 4 ; Pothier, Pand. Lib. 17, ^at. I, n. 68 ; deinec. 
Elem. Pand. § 231 , 1 Domat, B. 1, tit 15, § 2, art. 3 ; Pothier, Traits de Mandat 
n, 79 ; 2 Livenn on Agency, 33, (edit 1818). 

8 Cod> Lib. 4, tit. 35, 1. 4 ; Pothier, Pand. Lib. 17, tit 1, n. 68 ; 1 Domat, B. 1, 
tit 15, 1 2, art 2 ; Pothier, Traitd de Mandat n^tes 75, 78, 79. 
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feciti permittendum ei auferre^ quod sine damno domini fiat^ nisi 
rationem sumptus istius dominus admittit} The san^ maxims 
are fully recognized in the jurisprudence of the modern commer- 
cial nations of continental Europe. Pothier lays it down as a 
general doctrine, that the mandant, or principal, is, by the con- 
tract of mandate, Jjound to indemnify the mandatary, or agent, 
for all his disbursements, and for all the liabilities he has incurred 
in the execution of his agency.® And the same doctrL^e is found 
approved by many other jurists.^ 

§ 338. Not only may the advances and disbursements of an 
agent, made out of his own funds, be eljiim(‘d from the principal, 
when they properly flow from thc‘ jaatters of his agency, but he 
will also be entitled to interest upon such advances and disburse- 
ments, wherever, from the nature of the busin(“>s, or the usage 
of trade, or the particular agreement of the parlies, it may fairly 
be presumed to bq stipulated fqr, or due to the agent.*^ In this 
re-spect, the common law is in coiiicideiiCL witli the civil law. 
Advtrsus eum cujif^ negotia gesta sunt, do ptcunui^ quam de pro^ 
prih opibu*i, vel ah aViisy mvtuo acrtptnvi. erogush^ mandaii actione 
pro sorte et nsuris pote^ t rpeririJ^ Nt c tanfith td^ quod impendi^ 
verum usuras quoqiic consequar. Vburas autnu mm tanfum ex 
mora esse admlttendas^ verum judiam d*birc si exeget 

a debitore suo quis^ et solvit^ cum ubtrrimas tnuras consequerttur 
(eequu- hmm enim erit rationem ejus ni^ habtri) ; ant si ipse mu- 
tuatus gtavibus usuris^ solvit. Et^ nt tst consldutum^ totum hoc ex 
ceqno et bono Judex arbitrabiiur,^ 

§ 339. Upon similar grounds, if an agent has, without his 
default, incurred losses or djjrnages, in the course of transacting 


1 Dig.* Lib. 17, tit. 1, 1. 10, § 10 ; Potliiei, Pand. Lib. 17, tit. 1, n. 62 ; 1 Domat, 

B. 1, tit 10, § 2, art 2. • 

2 Pothier, Traitt^ de Mandut notes 68-75. 

2 Brsk. Inst B. S, tit.' 3, §5} 34, 38; Ileinoc. Elcm. .Juiis Nat. et Gent. Lib. 1, 
cap. IS, § 319 ; 1 Turnb. Hcinec. Elem. of Law of Nat. and Nat. § S49 ; 1 Domat, 
B. 1, tid 15, § 2, arts. 4, 6. 

^ Mcech w. Smith, 7 AVend. 11 315 ; 2 Livcrm. on Agency, 17, (edit. 181S); 
Delaware Ins. Co, w. Delannie, 3 Biiui 295 , Tielawne} u. "riiomas, 1 II. Bl 303 ; 
Bruce u. Hunter, 3 Campb. R. 4G7; Calton r. Biagg, 15 East, 11. 223; Loitard 
V. Graves, 8 Caines, R. 226. 

® Cod. Lib. 4, tit. 85, 1. 1 ; Potbieb Pand Lib. 17, tit. 1, ii. 74. 

® Dig. Lib. 17, tit 1, 1. 12, § 9 ; Pothier, Pand. Lib. 17, tit. 1, notes 53, 73. 
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the business of his agency, or in following the instruction^ of his^ 
^principalJ:ie will be entitled to full compensaiion thefefor.^ Thus, 
for exarnpe, if an agent, in consequence of a deception practilett 
■upon him by his principal, and in pursuance of orders, innocently 
makes a false representation of. the quality of the goods of his 
principal, and he i& compelled to pay damages^ to a purchaser on 
account thereof, he will ntitlcd to a full remuneration from 
the piincipal.2 So an agent may recover of his principal dam- 
ages sustained in defending a suit on the principal’s behalf, if 
the agent was acting within the scope of his authority, and the 
loss arose from the fact of agtney, and without any fault or 
laches on the agent’s part.*^ So, if an agent has innocently, and 
without any notice of an advei^ic title, converted the propertj of 
a third person, undci> the direction or authority of his principal, 
claiming it as owner, and a recovery is subsequently had against 
him tlnaefor by such thud peison, he will be entitled to a reim- 
bur&emeiit horn his principal.*^ Indeed, it maybe stated, as a 
general pnncijile of*ldw, that an agent, who cdmmits a trespass, 
or other wrong to the property of a third person, by the direction 
of his ])rjncij)al, it art the time he has no knowledge or suspicion, 
that it such a tit'll) iss or wiong, but acts /ic/f,will be 
entiihd to a rejiribur&enient and contribution from his principal 
for all the damages which he sustains thereby.^ For, although 
the general doctrine of the coininon law is, that there can be 
no reimbursement or contribution among wrongdoers, whether 
they are principals, or are agents ; yet that doctrine is to be 


1 Ramsiy y G-iidnei, 11 Johns II 4 10, l^owell v Trustees of Newburgh, 10 

Johns R 2S4 , D’Aic} v Lisle, 5 Binii R 441 , Stocking v. Sage, 1 Daj, Conn. 
R 522, Hill V Pukird, 5 Wend R 170, Rogers v Knoeland, 10 Wend K. 
219 , Llliot V W ilker, 1 Rawlc, 126 , Green i Goddatd, 9 Met. 212, a \eTyj|u- 
portant cdse on this subject • * 

2 Pale} on A^eru}, by Lloyd, 152, 301 , Southein y. How, Bridgeman, R* 
126, 2 Molloy de Jur Mant B 3, th N § 0, pp 320,3.30, Cro Jac 46S. 

3 FiiMonc V Tagliafcrro, 34 Eng Law & Eq R 27, 10 E F. Moore, P. C. 


176. 


4 Paley on by TJo>d, 152, 30i , Adamson v. Jarvis, 4 Bing. E. 66 » 

^ Allaire r Oiiland, 2 Johns Cas 54, Coventrj y. Barton, 17 Johns. R. 142; 
Avery v. Halsej , 1 4 Pir k R 174 

^Adamson v Jarv^ 4 Bing R. 66, Fletcher v Harcott, Huttoa^^Rp 56; 
Powell V. Trustees of Nf»wburgh, 19 Johns R 284 ; Avery v, Halsey, 14 Piek. 
B 174 ; Coventry y. Barton, 17 Johns. R 142. 



RIGHTS OF. 


401 


cH. xni.] 

received with the (jfualification, that the panties knotv, at the 
time,* that it'ls a wroiig.^ And in all these cases, there is 
difference whether there be a promise of indemnity, or not; for 
the law will not enforce a contract of indemnity against a known 
and meditated wrong ; and, on the other hand, where the agent 
acts innocently, and without notice of the wrong, the law will 
.imply a promise on the part of the pryicipal to indfimoify him.^ 
The same doctrine applies to all other cases of losses or dam- 
ages, sustained by an agent in the course of the business of his 
agency, if they arc incurred without any negligence or default 
on his own part.^ 

§ 340. Here, again, the common law only follows out the 
beneficent principles of the civil law ; for, as, on the, one hand, 
the agent is not permitted 1ft reajj any of the, profits of his 
agency, properly belonging to his jirincipal ; ^ on the other 
hand, he is held entitled to be indemnified n gainst all losses, 
which have been innocently sustained by him upon the same 
account;- but for no losses sustained by liis own default or 
negligence. Ex mandaio apnd etmiy qni mnndaiinn snscepUj 
nihil reniimere oportet ; siculi^ ncc damutnn puli dehet.' Ihei 
itajiuto vera si nulla culpa ipsius, (pd mandahihi^vcL drposU 
turn smeeperit^ intercedat.^ Tlic reason given is very satisfac- 
tory. Multo tamen wquius cssc^ ncmini ojliciuni suiauy quod ejus^ 


t weather v. Nixon, 8 T. 11. 180 •, Adamson r. Jarvis, 4 Binjj. K. 06 ; 

Jacobs V. Pollard, 10 Cush. 287 ; Pearson v. SkcUon, f ,M. is. W. iOl.. The erase 
of P'arebrothcr i?. Anslcy, l#Oanip. K. .st*ems ovcrUiniL-d in it'? leading prin- 
ciple by that of Adamson r. Jarvis, 4 lliiig. Jb 00 ; see also 2 lavcrm. on Agency, 
316-318, (edit. 1818); Id. 320, 324, 325; Flclchcr r. llarcott, Hutton, K. 55; 
S. C. Winch. R. 48; Humphrey ?’. Pratt, 2 Dow eSc Cl.irk^, 288 ; lictts r. Gib- 
bins, 2 Adolphe & Ellis, 57 ; D'Arcy v. Lisle, 5 Linn. il. 141 ; Powell y. Trustees 
ofrNewburgh, 19 Johns. R. 284 j Coventry v. Barton, 17 Johns. R. 113 ; Avery 
t?. Halsey, 14 Pick. 174. - * 

3 Ibid. 

3 Paley on Agency, by Lloyd, 109, 110, 115, IIG ; 2 Li verm, on Agency, 14, 
19, (edit. 1818) ; 3 Chitty on Comm, and Iklanuf. 222, 223 ; Smith on Merc. 
Law, 55, 56, (2d edit.); Id. p. 100-103, (3tf edit. 1843); Capp u. Tophani, 
6%a«t, R. 392. 

4 Ante, S§ 192, 207, 214. 

® Dig. Lib. 17, tit. l\ 1. 20; PotUier, Pand. Lib. 17, fit. 1, n. 81 ; 1 Domat, 
B, 1, tit. 15, § 2, arts. 4, 6. * 

® Dig. Lib. 47, tit. 2, 1. 61, § 7 ; Dig. Lib. 17, tit. 1, 1. 26. § 7 ; Pothier, Pand. 
Lib. 17, tit. 1, n. 10 ; Pothier, Traitc de Mandat, n. 75. 
t 84 * • 
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^um quo^contraxeritj non etiam sui commodi camd susceperat^ 
esse} . > 

§ 341. But it is not every loss on damage^, for^'^iich the 
agent will be entitled to reimbursement from his prin^pal. The 
’ latter is liable only for such losses and damages as are direct 
and immediate, and naturally flow from the execution of the 
agency, therefore, tljje Josses or damage are casual, acci-. 
dental, oolique, or remote, the principal is* not liable therefor. ^ 
In short, the agency must be the cause, and not merely the 
.occasion of the losses or damages, to found a just right to 
reimbursement.^- This, also, was the rule promulgated in the 
civil law. Non otmiia, qnce mpensnrus non fuit, mamkdori 
imputabit ; velnti, quod spoliatus sit a latronihus^ ant navfragio 
res amiserit, vet langnore sno sifbrmnque apprehensus^ quasdam 
erogaverit. Nam luce magis casibns, quam mandate^ imputari 
oportet? The modern jurists of Europe have' fully recognized 
the same doctrine.^ Pothier, in broad language, lays it down, 
that all losses suilered by the agent, (the mandatary,) in the 
course or execution of his agency, and of which agency was 
the proximate cause, arc to be reimbursed by his .principal. 
Buf he that we are carefully to distinguish, whether the 

’execution of the agency has been the cause, or only the occa- 
sion of the loss ; for, if it has been only the occasion, the prin- 
cipal is not bound to indemnity.^ [For to give the agent a right 
to remuneration fr(y:n his jndncipal, he must have at the time 
acted strictly in the place of the principal, in accordance with 
and representing his principal’s will and^not his own, and the 
business must be strictly that of the principal, and not in any 
respect that of the agent. Thus, in a recent case, C contracted 
with a town to remove a ledge of rock from the highway for a 
certain price and the stone ; he then contracted with A to bu^ld 
dam for him with said stone, to be paid by the day while he 

S 


'1 Dijr Lib. 4 7, tit. 2, 61, § 5 ; Pothier, 'Pand. Lib. 17, tit. 1, n. 60; Pothierf 
Traitc do Mandat, n. 75; 2 Liverm. ori Agency, 18, 19, (edit. 1818). 

8 2 Liverni.^ori Agency, 18-28, (edit. J818). , . * 

V 3 Dig. Lib. 1 7, tit. 1, 1. 26, § 6 ; Pothier, Pand. Lib. 17, tit. 1, n. 61 ; Pothior, ^ 
*Trwt^ de Mandat, n. 76. 

^ Ersk. Indt. B. 3, tit. 3, 5§ 34, 38 ; Pothier; Traitd de M^dat* n. 75-78 ; 
rHeitk^c. Elein. Juris. Nat. et Gent Lib. 1, ch. 18, § 849, ^n. 

* pothier, Traitd de Mandat n. 75, 76. ^ 
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was getting out the stone and building the dam, A furnishing 
the powder for the blasting, but having no control over it.^ 
While C was getting out the stone*, the building of 1. was 
injured by a rock thrown upon it, for which C was compelled 
to pay damages. It was held he could not recover them of A.^] 

§ 312. Attempts have been som(*iimes made io limit the 
rights of certain agents, such, for evample, as factors, for ad- 
, vances upon goods of ihe principal in llieir possession, to a 
mere lien on tlie goods themselvc*^, so as to exeliidt' all per- 
sonal recourse to, and responsibility of, the princi[)al for such 
advances, if there happi*ns to bt* a loss or failurt* of the fund, 
so that it becomes iiisullieieut to re|)UN the advaiie(*s. Such a 
limited responsibility may, doubth'ss, arise, wherevc'r there. is 
an express agreement betweeli the paiti(“', to that ell’eet, or a 
clear usage of trade, from which such an ai^reemeni may be 
inferred.^ But, indP|)endcntly of such an agreianeni or usage, 
the general rule of hiw is, that advance*'- by a factor an* deemed 
to b(* made upon the joint credit of the principal and of the 
fund, including a lien on tin* latter, as well a |)(*rsonal re- 
sponsibility of the former, for tin* full amount.’ Where a fac- 
tor rec*eives a del rrnlnr comim-sioii upon tiie &ale of goods, 
and he has made advanccb Ihen'oii ol a U*^s amount than tlie 
price for whieli they arc sold, he musi be dei*mc*d, by the very 
guarinty arising out of that commission, to wai\e any personal 
recor\se to his- principal for such ad\aiiccs. if tlu* ad\ances ' 
exce(‘d the price, he must. be di*emecl to \vai\e any i)crbonal 
recourse to his principal, io the i*\len1 ol ihe price, for which 
he sells the goods, and to rely solely upon the (und realized 
frgm the sale, ior his reimbursement pro tanlo. It, th(*refore, 

, , the advances made an* less than tlu* amount, for which the 
gbods are sold, the law, in order to prevent a circuity of action, 
founded upon the guaranty, will deem the whole advances paid 
or extinguished as to the principa8, bejoiid what tlu* dactor may 
actually receive from the sales ; tiiid, if tlu* advances are more 
than the amount of the sales, then the principal will be person- 


1 Corbin v. American Mills, 27 Conn. 274. 

9 ifurnll V. rhillips, 1 Gallis. It. UOO; Peiscli v. Dickson, 1 Mason, It. 10 ; Coi'- 
lies V. Cummii^ 6 Cuwen, li. 181. 

9 Ibid.; Post, §§350, 385. 
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ally liable only for the excess, beyond that amounti atid the 
%e^jidize will be deemed paid or extinguished as to the principal. 
A waiver of personal recourse to the prinbi^l may atste be 
presumed from the subsequent conduct of thd factor ; as if he 
sells tlie goods upon credit, and then settles the account with 
the principal, deducting his commissions, before the credit has 
expired, and pay| over the balance to the principal ; for in such 
a case, the payment of the balance may fairly be treated as an 
assumption of the outstanding debt on the part of the factor.^ 

§ 343. It has been said, that, if an agent abroad, as, for- exam- 
ple, a foreign 'factor, should, at his own risk and peril, evade the 
payment of foreign customs and duties, he would still be entitled 
to charge them against his principal, as if they had been acfually 
paid. But it may well be doubted, whether this doctrine is sound 
or maintainable.^ For the factor, by his conduct, violated his 
own proper duty .to his ])rincipal, if the aft was unauthorized, 
since he thereby subjected the goods of the latter to the peril of 
confiscation and forfeiture ; and certainly no man can be per- 
mitted to found a claim, in a court of justice, upon his own mis- 
conduct. Besides, the customs, or duties, not haVing been paid, 
*there is no ground to assert that the principal ought to reimburse 
the agent fot-'What he has not in /act paid, but what, contrary 
to his duty, he has omitted to pay. Indeed, it is difficult tp 


i Oakley v. Crenshaw, 4 Cowen, H. 200. See Robertson v. Livingston, 5 Cowen, 
R. 475 ; Ilapgood r. Ratthcllor, 4 Met. 576 ; Consequa v. Fanning, 3 Johns. Ch. 
R. 600. See Greely v. Bartlett, 1 Grcciil. R. 172. 

3 Smith r. Oxenden, 1 Ch. Cas. 25 ; 1 Eq. Abridg. 360 ; Borr v. Vaudall, 1 
Ch. Cas. 30 ; S. C. Nelson, Ch. R. 87 ; Knipc v. Jesson, 1 Ch. Cas. 76 ; Francis’s 
Maxims, (edit. 1739,) Max. 4, PI. 8, p. 24; 3 Salk. 235. This doctrine Avas die- 
ai)proved of by Lord Keeper North, in an anonymous case in Skinn. R. 149, who 
said, that he was not satisfied Avith the case of Vandcrvaldy v. Barry, or Boor v. 
Vandall, 1 Ch. Cas. 30 ; for the facto%ventured his master’s goods, as well as his 
own life, by his smuggling. 13 Viner, Abridg. Factor, B. jil. 6, in marg. The 
remark was undoubtedly meant to rcpftl the suggestion, made in the caseof Van- 
dervaldy v. Barry, that tlic factor had put his life in danger by the smugging; 
by shoAving, that however that might be, the factor had no right to put the prin- 
cipal’s goods also in peril by his fraudulent conduct. See Paley on Agency, by 
Lloyd, 107, 168, note (a). Smith on Mei-c. Law, p. 55, (2d edit) ; Id. B. 1, ch. 5, 
§ 3f p. 102, (Sd ec^jL 1843.) Can commercial agents, who are bound^p insure 
>^e property of their principals, charge commissions, if they omit ws diW« as if it 
frere done 
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perceive how an agent Qp.n, in law or in morals, found any just 
claim against his principal, upon a fraud comiiiitled upon a forJH 
eign government.^ On the other hand, if the principal, either . 
expressly or impliedly, authorized the agent so to evade the pay- 
ment of the customs or duties, the prijicipal, and not the agent, 
ought to have the benefit thereof, unlesb there be some stipula- 
tion to the contrary between them.*'^ ^ 

§ 344. In respect to agencies in illegal transactions, the same 
•principles apply as to advances and di^bnrseiiKnits by agerit*s, as 
apply to their commissioii'^.^ None arc* recoverable, either in law 
or equity."^ For the law will not (as \\e Imve already sc(mi) assist 
any per&ons in evading the obligations imposed upon the whole 
community to conform to its diu'cticui^ and prohibitions.'' As 
between principals and agcnits, in all ‘'iieli ca^-es, the guilt is 
deemed to be equal ; and the ma\iin i'^, Li pun ih-liiU) potior est 
conditio defendentis or, as the l\indects htate it, lu pan (ausd 
possessor potior haberi debit? The partie^', therefore, must trust 


^ In 1 Eq. Abridg. 369, 370, (2d edit), theie a ^(‘n sensible note on this 
vcij point, >\bi( li d( *161 \c*i to be traiiHiibod, th iin]>r i iiioiality, wor- 

th}' oi iiiuveiS)dl homage Aftei lekiiing lo tiu doi liiiiL, thal siu h an evasion of 
our own laws would be unjustifiable, the wnter sa}'3 “And win not be deemed 
a hand +o cheat a foreign State of its customs ^ Frauil is alwav s the same, though 
ail alli ince in one case is more ]>iejiiduiil than aiiutlui Vnd suieh a court 
of elu icer} bhould not connive at anvdiiiux so ditnmeiital to good laith, com- 
merce, ana rccipioeal assuiaiue, as even suiugghiiii into loiei«;n poits It is not 
proceeding on the great maxim. Quod hht non #/n, alti h non to inaLc any 

distinctior in this case in our favoi.” It is lo be legietted that this dodiine has 
not been fully carried out and sustained in the (ommei< lal law. See Stoiy on 
Conflict of Laws, § 24f> , Planehe v Fleti her, Dong U 250, Bom her r Lawson, 
Cas. Temp Ilard.^84. See ante, § 195^1 07, Smith on ^leie. Law, ^ 3, p. oj, 
(2d edu); Id. p. 100-103, (3d edit. Ih4.l), Pale} on Agoiie}, by Llo}d, 1(7, 
n. (a) ; Molloy, de Jur. Marit. B. 3, ch. 8, fi, 7. 

* But see Smith v.*Oxeiiden, 1 Ch. Cas. 25 ; 3. Salk. 235. ^ 

3 Ante, § 880. 

* Ante, §§ 195, 196, 235 and note, § 330 ; Stoiy on Confliot of Laws, § 246- 
248; Liverm. on Agency, ch. 1, § 2, p 14-21, (edit 1818); Id. ch. 8, § 7, 
p. 467-470; Josephs v. Pebrer, 3 Barn, is Cressw. (>39 ; The Vanguard, 6 llob. 
207. 

. 3 Ibid, t 

® Aiy|^195, 196, 235 ; Holman u. Johnson, Cowp. Li. 341; 1 Livcrm. on 
Agenc^Ri. !,*§§ 2, 14, 15, (edit. 1818.) • 

7 Dig. Lib. 60, tit. 17, L 128 ; Pothier, Pand. Lib. 12, tit. 5, ii. 7. 
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exclusively to the personal faith of ewh other, as to the fulfil- 
%ien*t of their mutual stipulations in illegej transactions. The 
• law. will not assist the agent to recover his expenses or advances, 
or the ])rineij)al to recover his property, or its proceeds. Each 
party is left precisely where* he is found at the time of the con- 
troversy, to bear the burden of his own abandonment of his duty 
to the law of his pountry.^ We have already seen that this same 
wljolesome doctrine is fully recognized in the foreign law and 
it caii admit of no question that it is deeply founded in the pre*^ 
ceptb of Christianity. 

§ 345. The civil law proceeded upon the basis of the same 
wholesome principles. Where money was paid on an illegal 
or an immoral transaction, in which both parties participated, it 
could not be recovered from the principal, for whose benefit it 
was advanced. And, on tlic other hand, if it had been repaid, 
it could not be redemanded by the principal. But, where the 
principal only was engaged in the illegal transaction, there, 
money advanced by the agent innocently, and without knowl- 
edge, which enabled the principal to accomplish it, was recover- 
able by the agent. [ Ob rent] turpem autem, ant ut dantis sit 
tnrpitndo^ non acripientis ; ant, vt arcipienfis ((nnfarat^ non etiam 
dantis ; avt ntriusque? Ubi autem dantis et acripientis turpitudo 
versatur^ non posse repeti dicimvs. Quotiens autem soKus accipU 
entis turpitudo versatuf^ repeti posset 'Si ob turpem causam pro^ 
miseris Titio; quamvis, si pelat, cxceptione doli mal% vel in faetum 
summovere eum possis ; tamen si soloeris, non posse te repetere; 
quoniam, snblatd proximCi causd stipu/ationis, qnce propter excep- 
tionem inanis csset, pristina eausa^ id cstj turpitudo^ spperesset, 
Porro autem^ si et dantis et aevipientis turpis causa sit, posses- 
sorem potiorem esse. Et idea* repelitionem cessare, tametsi, ex 
stipulalione solntum esL^ 


> Pdle> on Agency, hy Lloyd, 102, 103, 1*16, 117; Josephs w. Pebrer, 8 Barn.' 
& Cres'^w. 639 , Holland c, lldU, 1 Barn. & Aid. 53 ; Armstrong r. Toler, 11 
Wheat. R. 25H; Ante, § 235 and note (2). 

2 Ante, §§ 195,*196 ; PotUier, Traite d* Assur. n. 58; Dig. Lib. 17, tit. 1, 1. 6, 
§ 3 ; Cod. Lib. 2, til. 3,*1. 6. , 

8 Dig. Lib. 12, tit. 1 1 ; Potbier, Pand. Lib. 12, tit. 6, n. 1. • 

4 Dig. Lib. 12, tit. 5, 1. 3, 4, §§ 2, 3 ; Potbier, Pand. Lib. 12, tit. 6,€i* 2, 7, 9. 

5 Dig. tit. 6, 1. S ; Potbier, Pand. Lib. 12, tit. 5, n. 10. 
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§ 346. A distinction was formerly attempted- to be made be- 
tween cases, which involved an illegality, resulting from po^tive " 
law, {malum prohibitum^) and Jan illegality, existing in the very 
nature of the transaction, upon principles of natural, moral, and 
public law {malum in se). In the former case, ifc was held, that 
money, knowingly advanced to or for the principal, upon an ille- 
gal transaction, might be recovered by IIuj ag^gnt; in the Icttter 
case that it could not.^ But this distinction is now justly repu- 
diated.2 Hence, if an agent should be employed to buy smug- 
gled goods, and he should pay for the goods, and they should 
come to the hands of his employer, the agent could not recover 
for these advances from the employej.^ So, if an agent should 
knowingly advance money to pay for illegal insurances, or for 
stock-jobbing transactions of his employer, he could not recover 
it from the latter.^ So, if an agent should knowingly advance 
money to his employer to game with, it would not be recover- 
able.^ 

§ 347. But, although the rule is thus simple and clear in its 
elements, it is occasionally somewhat nice and difficult in its 
application to particular cases. A distinction has been taken 
between cases, where the money is knowingly advanced in fur- 
therance of an illegal tranAction, or where it grows immediately 
out of it, and cases, where the money is knowingly advanced in 
a transaction collateral to, although remotely connected with, the 
illegal transaction. In the latter case, the money advanced may 
be recovered. . The ground of the distinction is, that the new 
contract, in the latter case, is one degree removed from the origi- 

1 Faikney t;. Keynous, 4 Burr. 2069 ; Petrie v, llannay, 3 Term II. 41 8. ‘ ^ 

® Steers v. Lashley, 6 Term B. 61; Paley on Afrency, by Lloyd, 63, 64, note 
(c) ; Id. 120; Bensley v. Bknold, 5 Barn. & Aid. 33b ; Ex parte Mather, 3 Yes. 
373; Brown v. Turner, 7 xerm R. 631; Mitchell v. Cockburne, 2 H. Bl. 379; 
Aubert t*. Maize, 2 Bos. & Pull. 271 ; Webb v. Brooke, 3 Taunt. R. 6 ; Ex parte 
Bell, 1 Maule & Selw. 751; Canaan w. Bryce, 3 Barn. & Aid. 180, 183; Langton 
V. Hughes, 1 Maule Mklw. 594 ; Armstrong v. Toler, 11 Wheat. R. 258. 

3 Ex parte Mather^S^Ves. 373 ; Armstrong v, Toler, 11 Wheat. R. 258. 

^ Stebbins v.' Leo Wolf, 8 Cush. 137 ; Ward u. Van Duzer, 2 Hall, 162 ; Ex 
parte Mather, 3 Vesi Jr. 373 ; Amory v, Menryweathcr, 2 Barn. & Cressw. 675 ; 
Aubert v. Maize, 2 Bos. & Pull. 271; Canaan v. Bryce,* 8 Barn. & Aid. 179. 
But Be& j^mstrong v. Toler, 11 Wheat. R. 258 ; Brown v. Duncan, 10 Barn. & 
Creesw. Ww , 

^.AtcEinnell v, Robinson, 3 Mees. & Welsh. 434. " 



AaSNOY. 


►408 


[te. 3ttn, 


nal illegal trausaction ; and, as it is in itself perfectly legW in its 
" consideration and formation, as an independent contract, it 
ought not to bo tainted by the illegality of the original transac- 
tion; although, at the time, the agent had knowledge df it. 
Thus, if money due to a principal on an illegal transaction, 
should be paid over to his agent for him by the party/from 
whom it is due, it has been held, that the principal may recover 
it from the agent ; for the contract of the agent to j}ay the 
money to his principal is not immedialely corfnected with the^ 
illegal transaction ; but it grows out of the receipt of the money 
for the use of his principal.^ Upon the like ground, it is said, 
that an agent, who has knowingly made advances to pay the 
duties due to the government upon goods, which, have been pre- 
viously and fraudulently, by a collusive capture, introduced into 
thejcouniry by the principal, but in which transaction the agent 
had no part or coJiperation, may recover such advances.^ So, 
where goods are smuggled into the country contrary to law, and 
they are seized, and a ])rosccution is instituted against the 
principal, if ap agent, knowing the facts, should advance 
money to assist his employer in his dclenc(‘ upon that occa- 
sion, it is said, that he may recover the money advanced from 
his principal ; l>ecaube such advance^is upon a new and valid 


A Tenant v. Elliot, 1 Bos. & Pull 4 , Farmer v. Bussell, 1 Bos. & Pull. 296. 
See AVarren v. Manuf. Insur. Co 13 Pick R. .018. In Wetherell v Jones, 
3 Barn & Adolph. R. 212, where sjMiits had been sold without a regular per- 
mit, in ^iolation ot law, Lord Tonterden said: “We are of opinion that the 
irregularity of the permit, though it arises from the plaintifl’*s own fault, and 
is a violation of the law hy him, does not deprive him of the right of suing npdn 
a ^pntract, which is in itself perfectly ^egal ; there having been no agreement, 
express qr imjilied, in that contract, that the law should be violated by such im- 
proper deli\pry. Where a contract which a plait^j^ seeks to enforce, is ex- 
pressly, or by implication, forbidden by the statute or common law, no court 
will lend its assistance togiAC it elTeet; and there are numerous cases in the 
books where an, action on the contract^ has failed, because either the considera- 
tion for the promise, or the act to be done, was illegal, 4koing against the ex- 
press provisions of the law, or contrary to justice, mor^ity, and sound policy. 
But where the (^pnsidcration and the matter to be performed, are both legal, we 
are not aware that a plaintiff has ever bi»en precluded from recovering by an 
infringement of the law, not contemplated^by the contract, in the performance 
of something to be done on liis part.** See alifo Levy v, Yates, 8 Adolj^. & Ellis, 
. 129. 

8 Arni8tro% n. Toier, 11 Wheat B. 258. 
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contract, unconnected wijbh the* original illegal act, although 
remotely caused by it.^ But in all these cases, so put, if the 
agerft is connected with the original illegal transaction, or the 
advance is a part of the original scheme, and in furtherance of 
it, it yrill not be recoverable from the principal ; for, then, the 
agent is properly to be deemed a partaker in the illegality, 
particeps criminis? 

1 Armstrong v. Toler, 1 1 Wheat. R. 258. 

2 Armstrong r. Toler, 11 Wheat. K. 258; Farmer v. Russell, 1 Bos. & Pull. 
296, per Eyre, Ch. Just, and Brooke, J. ; AVarren ?». Maiiuf. Insiir. Co. 13 Pick. 
R.-'518. The opinion of Brooke, J., is vorj’ able and exeeediiigly (lifficult to be 
answered, lie puts the grounds against a roc*o\crv in a very stiong light. Tfie 
cases in the books arc not easily reconcilable with each otluT ; and Faikncy r. 
Reynous, (4 Burr. R. 2009,) and Petrie r. llannay, (.3 Term 11. 418,) are 
deemed to be ovcjrruled in England. They, howev(‘r, were not so treated in 
the Supreme Court of the United States, in Arm.strong r. Toler, (11 Wheat. 
R. 258.) In this last case, the subject was very much considered, and the lead- 
ing authoritiofi then existing eritically examined. In this case, Toler brought 
an action to n*eover money paid by him on account of the goods of Armstrong 
and others, oou'signed to '^I’oh'r, wdiieli liad been siuzed as imported contrary to 

"law. 'Polcr, upon tin* seizure, became a surety on the stifiulation bond given 
UJ50I1 the delhery up of the goods under the seizure, to abide the event of the 
suit ; and Armstrong’s portion of the goods was delivered to him upon his prom- 
ise to pay Toler liis ])roj)ortion of the amount for whirrli Toler should become lia- 
ble. ’Phe gooils were (tondomned ; and Toler ])aid the api)raised \^lue, and 
brought tl'*’ action to recover the amount of the nujiiey so jiaid lor Armstrong’s 
proporiioii of the goods. At the trial, Armstrong founded his defence upon the 
illegality of the transaction. IVIr. JuwStiee AVashington at the trial, said : “ The 
rule of law under which the defendant seeks to shelter himself against a eom- 
pliancc with ’.’s contract, to indemnli'y the plaintilf for all sums, which he might 
have to jiay on account of the goods shipped from !New Brunswick for the de- 
fendant, and consigned to the plaintifT, |8 a salutary one, founded in morality 
and good policy, and which recommends itself to the good sense of every man, 
as soon as it is stated. The principle of the rule is, that no man ought to be 
heard in a court of justice who seeks to enforce a contract founded in, or arising 
out of, moral or political turpitude. The rule itself has sometimes been carried 
to inconvenient lengths; the diHiculty being, not in any nnsoundness in the rule 
itself, but in its fitness W the particular cases to which it has been applied. Does 
the taint in the original transaction infect and vitiate every contract growing out 
of it, however remotely connected with it ? This would be to extend the rule 
beyond the policy which produced it, and would lead to the most inconvenient 
consequeneps. Carried out to such extent it would deserve to be entitled a 
rule to encourage and protect fraud. So far as the rule operates to discourage 
the perpetration an immoral or illegal act, it is founded in the strongest rea- 
son ; it cannot safely be pushed further. If, for example, the toan who im- 
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§ 348. An agent may not oWy forfeit hia title to the repay- 
ment of advances and disbursements, made by him on account 


ports ^roods for another by means of a violation of the laws of his country, is 
disqualified from founding any action upon such illegal transaction fbr Ihe value 
Of freight of the goods, or other advances made on them, he is justly punished 
for the immorality of the act, and a powerful discouragement from the perpetra- 
tion of it is provided by the rule. But after the act is accomplislied, no ne^ 
contract ought to be affected by it. It ought not to vitiate the contract of the 
retail merchant who buys these *goods from the importer, that of the tailor who 
purchases from the merchant, or of the customers of the former amongst whgx^ 
the goods are distributed in clothing, although the illegality of the original i^t 
wfts Icnown to each of the above persons, at tlio time he contracted. I under- 
stand the rule as now clearly settled, to be, that where the contract grows imme- 
diately out of, and is conneerted with, an illegal or immoral act, a court of justice 
will not lend its aid to enforce it. And if th^ contract be in part only connected 
with the illegal transaction, and growing immediately out of it, though it be, in 
fact, a new contract, it is eijually tainted by it. Tlie ease before supposed, of an 
action for the value of goods illegally imported for another, or freight and ex- 
penses attending, founded upon a ])romise, express or implied, exemplifies a part 
of the above rule. The latter part of it-may be exj)laiued by the ibllowing case. 
As, if the importation was the result Of a scheme to consign the goods to the' 
friend of the owner, witli the privity of the I'oriiier, that he might protect and 
defend them for the owner in cajje they should be brought into jeo])ardy, 1 should 
consider a bond or promise afterwards given by the owner to his IHeiid, to in- 
demnify him for his advances on account of any proceedings against the property 
or other^se, to constitute a part of the res gvstw^ or of the original transaction, 
though it purports to be a^iiew contract. For it would clearly be a promise 
growing immediately out of, and connected with, the illegal transaction, it would 
be, in fact, all one transaction ; and the party to whom the promise was made, 
would, by such a contrivance, contribute, in effect, to the success of the illegal 
measure. But, if the promise be unconnected with the illegal act, and is foundqd 
on a new consideration, it is not tainted by the act although it was known to the 
party, to whom the promise was mad^and although he was the contriver and 
conductor of the illegal act. Thus, if A should, during war, contrive a plan for 
importing goods from the country of the enemy on his own account, by means of 
smuggling, or of a collusive capture, and in the same vessel should be sent goods 
for B ; and A should, upon the re(|ue{il of B, become surety for payment of the 
duties, or should undertake to become answerable for expenses on account of a 
prosecution for the illegal importation, or should advance money ‘to B, to enable 
him ' to pay those expenses *, these acts constituting no part of the original 
scheme, here would be a new contract, upon a valid and legal consideration, un- 
connected with the original act, although remotely caused by it ; a,n^ such con- 
tract would not be so contaminated by the turpitude of the offensiveifraCt, as to 
tarn A out of court,, when^sceking to enforce it^ although tlm illegal introduc- 
tion of the goods iiua.tbe country, was the consequence of the Bchome p^jected 
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of his principal, where the transactions are founded in illegality ; 
but he may also, by his^wn gross negligence, or fraud, or mis- 


by A in relation to own goods.” On a writ of error, the Supreme Court 
held, that there was no error in this ruling of the Court below. Mr. Chief Jus- 
tice Marshall, in delivering the opinion of the Court, commented on the leading 
authorities apd princi[)le8 ; and especially on the charge of the Court below. 
After (]uoting the opinion, he said : “ If this opinion he contrary to law, the 
judgment ought to he reversed. The opinion is, that a new contract, founded on 
a new consideration, allhongh in relation to j)roperty resj)ectiiig which tliere had 
been unlawful transatitions between the parties, is not itself unlawful, ^^his gen- 
eral pjraposition is illustrated hy particular examples, and will he best understood 
by considering the examples themselves. The case supposed is, that AjMhiring a 
war, contrives a plan for importing goods on his own account, from the country 
of the enemy, and that goods are sent to B, hy the same vessel. A, at the re- j 
quest of B, becomes surety for the payment of the duties, which accrue on tlie^ 
goods of B, and is compelled to ply them ; can he maintain an action on the 
])romise of B to return this money ? The opinion is, that such an action may be 
sustained. Tlic case does not suppose A to be concerned, nr in any manner in- 
strumental in promoting the illegal importi^lion of B ; but to have been merely 
engaged himself in a similar Illegal transaction, and to have devised the plan for 
himself, which B afterwards adoi)ted. This illustration explains what was meant 
by the gencjral words previously used, which, unexplained, would have been ex- 
ceptionable. The contract, made with the government For the payment of duties, 
is a substantive, independent contract, entirely distinct from the unlawful impor- 
tation. The eonsideralion is not infected with the vice of the importation. If 
the amoJtLt of duties be pj^id by A for B, it is the payment of a debt due in good 
faith I'rom B to the government ; and, if it may not constitute .the consideration 
of a promise to repay it, the reason must be, that two persons, who are separately 
engaged in an unlawful trade, can make no contract with eA;li other ; at any 
rate, no eont”aet, which, in any manner, rcsi>eets the goods unlawfully imported 
by either of them. This would be to connect distinct and independent transac- 
tions with each other, and to infuse into one, which was perfectly fair and legal 
in itself, the contaminating matter whic# infected the other. This would intro- 
duce extensive mischief into tlie ordinary aflairs and transactions of life', not 
compensated by any one accompanying advantage. The same principle, diversi- 
fied in form, is illustrated by atiotlier example. If A should become answerable 
for expenses on account of a prosecution for the illegal importation, or should 
advance money to B, to enable him to pay those expenses, these acts, the Court 
tlmught, would constitute a new contract,, the consideration of which would be 
sufficient to maintain an action. It cannot be questioned, that^ however strpiigly 
the laws may denounce the crime of importing goods from the enemy in time of | 
the act of defending a prosecution instituted in consequence of such illegal 
importation, is perfectly lawful. ^lAiey. advanced, then, by a friend, in such a 
case, is advanced for a lawful purpose, and ^ promise to repay it is made on a 
lawfiil consideration. The criminal importation constitutes no part of this con- 
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conduct, in his agency, he excluded from all remedy against his 
principal, even for his advances.and disbursements, made in the 
course of legal transactions. Thus, for example, if an agent 
shouldd^e guilty of gross negligence, either in selling the gooda i 
of his principal to persons who are notoriously insolvent, or in 
omitting to sell them at the proper time contrary to his orders, 
whereby they are totally lost to his principal, he will flot be enti- 
tled to recover from his principal any advances or disbursements, 
made by him on the same goods.^ So, if he should purchase 

Bideraf1o*n. It is laid down witli great clearness, that, if the importation was the 
result scheme between the plaiutifl' and defendant, or if the plaintiiT had 
any interest in the goods, or if they were consigned to him with his privity, that 
he might protect and defend thetn for the owner, a bond or promise, given to 
repay any advances made in pursuance of such understanding or agreement, 
would be utterly void. The questions, whe’Aer the plain tifl* had any intt'.rest in 
the goods of the defendant, or was the contriver of, or concerned in, a scheme to 
introduce them, or consented to become the consignee of the defendant's goods, 
with a view to their introduction, were left to the jury. The point of law de- 
cided is, that a subsequent independent contract, founded on a new (‘onsidera- 
tion, js not contaminated by the illegal importation, although such illegal Impor- 
tation was known to Toler wlien the contract was made, pi’ovided he was not 
interested in the goods, jfnd had no previous concern in their importation.” The 
recent authorities, since this case was decided, have not entirely cleared the sub- 
ject of all difficulty. The distinction between the cases ir^ which a recovery can 
be had, and the cases in whi<*h a recovery cannot be^had, of money connected 
with illegal transactions, whicli seems now best supported, is this ; that, wliei ever 
the party seeking to recover is obliged to make out his case by showing the ille- 
gal contract or trtmsaction, or through the medium of the illegal contract or trans- 
action, or when it appears that he was privy *to the original illegal contractor 
transaction, there he is not entitled to recover any advances made by him, con- 
nected with that contract. But, when the advances have been made upon a 
new contract, remotely connected with the original illegal contract or transaction t 
but the title of the party to recover is not dependent upon that contract, but his 
case may be proved without reference to it, there he is entitled to recover. See 
Paley on Agency, by Lloyd, G2-C4, and notes; Id. llG-119, note (t) ; Id. 120, 
121. Mr. Evans, in his edition of Pothicr on Obligations, Vol. 2, App'x No. 1, 
p. 1-19, has examined this whole subject with great diligence and ability. Ills 
conclusion is, that money advanced to pay the debt of another, due upon an 
illegal transaction,' may be retiovered by the party lending it, from the party for 
whom it is advfricod, if the lender was not a party to the original transaction, or 
it was not a part of the original scheme ; although, at the time of the advance, he 
knew of the illegality. 

1 Dodge V. Tileston, 12 PicL 328^ 332. Sec also, Savage v. Birckhoad, 20 Pick. . 
R. 167. 
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and pay for goods on account of his ptincipal/and by his gross 
negligence or disobedience of orders, the goods are not forwarded 
to the principal at the proper time, but are afterwards destroyed 
by fire, or other accident, in their transit, before they reach the 
principal, the agent will not be entitled to recover for the money 
so paid for the goods.^ Where the loss does not go to the 
totality of the claim, the principal will still be entitled to be 
indemnified, pro tanto^ to the extent of the loss, by recouping or 
deducting the amount from the sum due to the agent for his 
advances and disbursements.^ 

§ 349. It follows, from what has been already stated, that, 
if an agent incurs expenses, or makes disbursements, after bis 
authqrity is revolted, and he has notice of the revocation, he can- 
not make his principal liable therefor. A revocation may be by 
the act Of the party or by 4 )peration of law." The former re- 
quires no explanation in this place. Tlie latter may arise in 
various ways. Tims, for example, it may arise, where the prin- 
cipal bcCbrnes a bankrupt, and is thereby roiidered incapable of 
acting any further in the disposition of the property, or other 
subject-matter of the agency.'^ In such a case, all payments and 
advances made by an agent, after notice of the bankruptcy of his 
princi|)al, on account of such property, or other subject-matter, 
will be treated as made by the agent in his own wrong, so far as 
the ass'gnees are concerned, and will b(; disallowed accordingly.® 
So, also, in the case of the death of the “ principal, the agency 
determines by mere operation of law, and similar consequences 
will follow.^ But upon this subject we shall have occasion to 
speak more fully hereafter." 


1 Williams u. Littlefield, 12 Wend. R. 362. 

2 Dodge r. Tileston,-12 Pick. R. 328, 332. 

2 Pale/ on Agency, by Lloyd, 184-189 ; 3 Chitty on Comm, and Manuf. 223^ 
224 ; Post, §§ 463-469, 480-496, 

4 Post, §§ 408, 482, 483. 

5 Vernon v. Ilankey, 2 Term R.. 113 ; Copeland v. Stein, 8 Term R. 204; 
Hankey v. Vernon, 3 Bro. Ch. R. 314; Paley on Agency, by Lloyd, 121, 122, 
187; Post, § 402. Perhaps an exception may properly exist, as to expenses in- « 
curred from necessity to preserve the property||while it remains in the possession 
of the agent. 

® Post, §§ 448, 490, 496 ; 3 Chitty on Comm, and Manuf. 223. 

7 Post, § 462-500. 


35 * 
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§ 850. In respect to %he personal remeities, by which the 
^various rights of the agent may be enforced, the consideration 
thereof properly belongs to a treatise' upon actions, or other 
remedial processes. It may, however, be generally stated^ that 
an agent may insist upon deducting all his advances, expanses, 
disbursements, and losses, arising in the course of his agency, 
whenever they are definite and certain, and do not merely sound 
in damages, from the pecuniary funds in his hands belpnging to 
his principal, by way of recouper, discount, or set-off.^ Or, 
where no such funds exist, he may maintain an action at law, 
or a bill in equity, as the case may require, for the recovery 
thereof.® Where an agent is a factor in a foreign country, and 
purchases goods on his own credit for his pripcipal, and . ships 
them to the latter, he is deemed, as between himself and his 
principal, to be in the same predicament, and entitled to the 
same rights and remedies, as any common vendor and consignor 
of the goods ; and, consequently, he has the light of stoppage in 
trmsitv, in case the principal fails, or becomes insolvcmt, before 
the transit of the goods is ended by delivery thereof to the prin- 
cipal.^ The case here supposed is where the shipment is made 
for and consigned to tlu' principal for his account and risk. The 
same principle applies, a Jortiori^ to the case, where the consign- 
ment is made to the ord(*r of the factor ; for then he is deemed 
stifi to retain the constructive possession of the goods, and con- 
sequently he has not only the right of stoppage in transitu^ but 
also the right of lien for his general balances, like that of factor 
retaining the actual possession of the goods.^ • 


1 Paley on Agoncy, by Lloyd, 121-126; Id. Ill, 112, note; 2 Liverm: on 
Agency, 34, (edit. 1818) ; Dale u. Solicit, 4 Biirr. R. 2183; Green u. Farmer, 
4 Burr. R. 2220, 2221 ; Dinwiddie v. Bailey, 6 Ves. 142 ; Ante, § 3l4 ; Post, 
§ 885 . 

8 Ibid. 

sPaloy on Agency, by Lloyd, 144, 145; Frieze v. Wray, 3 East, R. 93; 
D’Aquild V, Lambert, Ambler, R. 400 ; Snec v. Prescott, 1 Atk. R. 245 ; S. C. 
6 East, R. 28, note ; Sifkin v. Wray, 6 East, R. 371 ; Abbott on Shipps Pt. 3, ch. 
9, § 5, p. 369, (*Amer. edit. 1829) ;*2 Liverm. on Agency, 120-123, (edit. 1818) ; 
Ante, §§ 268, 290 ; tW, §§ 400, 423,448. 

4 Paley on Agomy, by Lloyd, ^144, 145. See also Svyeet v. Pym, 1 East, 4 ; 
Post, §851^390. 



cn. xivq 


. RIGHT or URN OF AGiapS. 


415 


CHAPTER XIV. 

« ' 

SIGHT OF LIEN OF AGENTS. 

4 

§ 351. Independent of the persons!! remedies, already alluded 
to, by agents against their principals, for the payment of their 
commissions, advances, disbursements, and responsibilities, in 
the course of their agency, there is an established right, which, 
in many cases, becomes more important and efl'eetual than any 
other means of remedial redress, that is to say, the Right of 
Lien of Agents. To the consideration thereof we shall now 
proceecb 

§ 352. A lien has been defined to be a right in one man to 
retain that which is in his possession belonging to another, 
until certain demands of him, the person in possession, are sat- 
isfied.^ It is a qualified right, therefore, which may be exercised 
over the property of another person ; and it is founded in natural 
justice, and the general convenience of commerce and business.^ 
It is sometimes said, that, in strictness of law, it is not either a 
jus in re^ or a jus ad rern^ that is to say, it is not a right of prop- 
erty i‘i the thing itself, or a right of action to the thing itself.^ 
These description^ arc sufficiently clear to represent the general 
character df liens. ' But there axp liens, which properly consti- 
tute, noi merely a right to retain the possession of a thing, but 
also a right dr charge upon the thing itself. Such is the lien of 
a vendor upon the real estate sold, for the purchase-money ; and 
that of a bottomry bond-holder upon the ship, for the money 


1 Per Grose, J., in Hammond t?. Barclay, 2 East, R. 227; Gladstone v, Birley, 
6 Meriv. R. 404 ; 2 Liverm. on Agency, 34, S5, (edit. 1818) ; Paley on Agency, 
by Lloyd, 127.; 2 Kent, Comm. Lect. 41, p.'634, (4tli edit.) ; Ilolland^s Assig- 
nees V. Humble’s Assignees, 1 Starkio, R. 143. 

2 Per Duller, J., in Liekbarrow v. Mason, G East, R. 21 n ; Kirkman v. Shaw- 
cross, 6 Term R. 19; 2 Kent, Comm. LectI 41, p. 634, (4th edit.) ; Green r. 
Farmer, 4 Burr. 2221. 

3 Brace v. Duchess of Marlborough, 2 P. Wilk 491 ; Gilman v. Brown, 1 Ma- 
son, R. 221 ; 1 Story on Eq. Jurisp. § 206 ; 2 Story on Eq. Jurisp. § 1215. 
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And, so far from a lien being a mere right to retain the 
possession ‘of a ihiug, it is in many cases wholly disconnected 
from the possession ; as is the easc/)f the lien of a vendor, as 
above staiecl, for the pUrehase-moiiey ; and that of a bottomry 
bond-holder, for the money due to him, and also that of mariners 
on the ship and freight, for their wages.^ 

§ 353. The lien of agents, ^however, genepilly (although not 
universally) falls within tl^ common definition above alluded to, 
of a mere right to n'taiii a thing, of which the party has posses- 
sion, until some charge upon it is paid or removed,® In 
respect, it is like the lien or right of retainer of common carriers, 
wharfingers, shipwrights, blacksmiths, and other artificers ; and 
probably was deiived from the same general principle of the 
common law, which gives to a man who has, the lawful posses- 
sion of a thing, and has expended his money or labor upon it 
at the request of the owner, a right to retain it until his demand 
is satisfied.* 

§ 354. Liens arc also divisible into two sorts, particular and 
general. A particular hen is usually defined to be the right to 
retain a thing for some charge or claim growing out of, or con- 
nected with, that identical thing; such as lor labor, or services, 
or expenses, bestowed upon that identical thing/* Of this nature 
are the common liens aluvidy alluded to, of agents, carriers, and 
artificers, for their labor, or for money expended upon the thing 
intrusted to them for particular purposes. These liens are gen- 
erally favored at the coiimiou law, as resting on natural equity, 
and the general convenience o£ trade. and commerce.^' A general 


1 2 Storj on Juiisp. § 1215-1217. 

8 1 Stoiy on Eq. Juri«*p ^ 50(j ; 2 Story on Eq. Jurisp. §§ 1216, 1217. 

3 2 Koiit, Comm. Lect. 41, p. 6J1, (Ith edit.) ; Montagu on Liens, 1 ; Wilbon 
w. Balfour, 2 Camp R. 579 ; Ex parte Ileywood, 2 Rose, 11.357; Smith on 
Merc. Law, (2d edit j , Id. 511, 515, (3d edit. 1843.) 

^ Palc} on Agenc} , by J Joyd, 127; 2 Ken% Comm. Lcct. 41, pp. ^34, 635, 
(4th edit) ; Soarfe v, Morgan, 4 Mees. 6c Welsh. 270, 283.. * 

®Paley on Ageiuy, by Lloyd, 127; 3 C bitty on Comm, and Manuf. 587; 
S Kent, Comm, l^ect. 41, p. G34, (1th edit.) ; 2 Li verm, on Agency, 35, (edit. 
1818) ; Smith on Mere. Law, 337, (2d edit.) ; Id. B. 4, ch. 2, p. 610, (3d edit. 
1843) ; Houghton i\ M<\thew3, 3 Bos. & Plill. 485, 494 ; Bevans v. Waters, 
8 8p Pajne, 520; Scarfe v Morgan, 4 Mees. & Welsh. 270*, 283 ; 2 Boll, 
Ckxrnm. 5 773, (4tJi edit.) ; Id. pp. 90, 91, (5th edit.) 

6 Ibid. ; Ex parte Deezo, 1 Atk. 228 ; Green v. Farmer, 4 Burr. B. 2221; 
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lien is a right to retain a thing not only for charges and claims 
specifically arising out of, or connected with, that identical thing ; 
but also for a general balance of accounts between the parties, in 
respect to other dealings of the like nature.^ It is less favored, 
and is construed somewhat more strictly, by courts of law, than 
a particular lien ; although, certainly, the tendency of late years, 
in the commercial ||||mmunity, has been rather to expand than 
to restrict the casein whiclA is to be implied by the usage of 
trade.2 

§ 355. In regard to particular li(Mis, they may arise in various 
ways. First, by an express contraci ; ‘-cToiidly, by an implied 
contract, resulting from the usage of trade, or the manner of 
dealing between the parties; or, thirdly, by mere operation of 
law, from the legaLrelatioii and aet^of the partic*.^, independently 
of any contract."^ The last is generally deemed the true source 
of the particular lien of salvors, inukeept'rs, common carriers, 

Scaifc 0 , Morgan, 4 Met**?. Sc Welsh. 270, 2S8 ; C’ha^e r. We^tmorc, 5 Mcr. & 
Selw. 180. Ill Scarfc r. IVIoroan, 1 !Mees. \ WcKli. *283, Mr. Baron Paike, in 
delivering tbo opinion of tlu* Court, said. “ Tlio print Iple sfoms to he well laid 
dow^ in Bt'van y. AVaters, 1 ^lood. ^lalk. 2.].'), S. 3 Carr. N. Payno, 520, 
by Lord Chief Justice Be^t, that where a bailee ha** expended hi'^ labor and 
skill in the improvement of a chattel delivcicd to him, ho luis a lien for his 
charge in this respect. Thus, the artificer, to wlioin the goods arc delivered 
for the purpose of being worked into lorm, or the farrier, by whose skill the 
animal is cured of a disease ; or the liorNe-bre<dxcr, by whose ^kill he is ren- 
dered manageable, have liens on the chattels in lespect of their charges. And 
all sueh specific liens, being consihtent with the ]'>riii<*iples of natural equity, 
arc favored by the law, which is construetl libeially in such c.ases.” See also 
Chase v, AVestmore, 5 Mer. K Selw. IHO. 

1 Paley on Agency, by Lloyd, 127; .3 Chitty on Comm, iind Manuf. 537 ; 

2 Kent, Corns. Dect. 41, p. 03 1, (4th edit.); 2 Liverm. on Agency, 35, (edit. 
1818) ; Smith on Mere. Law. 337, (2d edit.) ; Id. B. 4, ch. 2, p. 510, (3d edit. 
1843); 2 Bell, Comip. § 773, (4th edit.) ; Id. pp. 00, 91, 105, (5th edit.) 

2 Ibid. ; Montagu on Lions, 1, and cases there cited; Houghton y. Mathews, 

3 Bos. & Pull. 485 ; Ku.shforth y. lladfield, 7 East, K. 228 ; Ilolderness v. Cal- 
linson, 7 Barn. Crohsw. 212 ; 3 Chitty on Conun. and Manuf. 544 ; Paley on 
Agency, by Lloyd, 142, 143 ; (lladstoiie v. Birl(‘y, 2 lileriv. Tl. 404; AA’iHiams v. 
Littlefield, 12 AVend. R. 862; Smith on Merc. Law, B. 4, 'di. 2, p. 511-516, (3d 
edit. 1843). 

3 8 Chitty on Comm, and Manuf.*538, 530; Green y. Fanner, 4 Burr. K. 2221 ; 
Paley on Agency, by Lloyd, 127, 128 ; Mouiagii on Liens, Pt. 2, chs. 1, 2, p. 26- 
40 ; Scarfe y. Morgan, 4 ilecs' & AVeUb. 270 ; 2 Bell, Comm. § 773, (4th e lit.) ; 
Id. pp. 90, 91, (5th edit.) 
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farrierB, blacksmiths, tailors, shipwrights, and other artisans.^ 
But, general liens not being (as we have seen) ^ favored in the 
law^ they must be maintained upon some one of the two former 
grounds, that is to say, upon the ground of an express contract, 
or that of an implied contract, resulting from the usage of trade, 
or from the previous dealings between the parties.^ 

§ 3e56. Indeed, it might, perhaps, in st|fct propriety of lan- 
*guage, be said, that all liens arisaLy opera^n of law, and that, 
where they arise by a contract^Kcpress or implied, they are 
more properly pledges, or hypothecations, than liens. It was 
upon one occasion said, by a learned judge, that “ The i^ght 
of lien does not ari^e out of any coiitraci whatsoever, but out 
of a right to hold j)roper<j till the party claiming the lien has 
been pfiid for the operation he performs.” And upon another 
occasion, another learned judge used cxj)ressions still more direct, 
saying : “ Lien, in its proper sense, is a right which the law gives. 
But it is usual to speak of lieu by contract, though that is now 
in the nature of an agreemtml for a pledge. Taken either way, 
however, the question always is, whether there be a right to de- 
tain the goods till a given demand shall be satisfied. That right 
must be derived from law or contract.” ® Whatever may be the 
critical force of these remarks, tfjc indiscriminate use of the word 
lien, as applicable to the right in cast's arising from contract, as 
well as in cases arising by operatipn of law, is now become so 
universal, .that it would be a vain refinement to attempt to recall, 
or to perpetuate any distinction between them.® 


1 3 Chitty oil Comm and Manuf. 53S-r)10, 543 ; Green v. Fanner, 4 Burr. R. 
2221 ; Smith on Meic Liw, 330-339, f2dc*dit) ; Id. B. 4, ch*2,^p2, p. 611-516, 
(Sd edit. 1S43) , 2 Kent, Comm Leet. 41, p G31-6J(), 4tli edit.); Story on 
Bailm. § 440; BlaLe v. Nicholson, 3 Maule & Sehv. 167; Cluise w. Westmore, 
5 Maule & Selw. 1 80. 

9 Ante, §851 ^ 

8 Paley on Ajjeney, h\ Llo}d, 127, 1 28; 3 Chitn on Comm, and Manuf. 544, 
546, 647; 2 Kent, Comm. Le(t. 41, p* 636, (4th edit) ; 2 l.iixeim A<?ency, 
85, 86, (edit. ISIS) ; GLid&tonc o, Birle^, 2 Meri\. R, 401 ; Jarvis Rpgeng, 
15 Mass. R. 385, 301, 806 ; Post, § 375. 

4 By Lord Cid* i dustite Oihbs, in Wilson V Heather, 5 Taunt 642, 645. 

8 Sir Wm. Grant, in Gladstone v, Birley, 2 Meriv. 401. 

5 In Searfe v, Morgan, 4 Mees. & Welsh. 278,*Mr. Baron Alderson said: “A 
^may be created hy contract, and it may arise out of an express contract, or 
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§ 356 a. The Roman law derived its own liens, whether they 
were pledges, or hypothecations, or simple privileges, from simi- 
lar sources. They might arise from a contract, either express or 
implied, or they might arise by mere operation of law. Thejl 
might be expre.'^.s. Contrahitur hypotheai per paefum conventttm ; ^ 
rum (juis paciscaiur^ nt res ejus propter aluptam obli^ationem sint 
hypothecee nomine obiig-atce, ad rem pertinef, quibus Jit ver^ 

his.^ SinUi ( st ef in his obligoi^nibHs^ quee consensu vunirahuntur. 
They might be implied, or arise by tacit consent. Pignori esse 
credf^nlur; qml^i uftacitc conucneril? I'hey might arise by mere 
operation of law, as in the case of repairs by aitificers. Qui in 
navem extrvendam .vd insiruendtu^f, irtdidit^ vcl etlam emendam^ 
privileginm habtl? ^ 

§ 3f57. Particular^liens were fully recognized and enforced in 
the Roman law, wherever inonej, or labor, or sel^ices, had been 
expended on account of the property demanded.* In that law 
they were well known under the dimoiiiiiiation of pri\ileges, 
and, in many" instances, they gave a right of priority of satisfac- 
tion, even over claims which were antecedent in point of time. 
PrivUegice non ex tempore wsfimantur^ sed ( r causa ; c/, si ejusdem 
tituli fncrimt^ concurrnnt^ licet dicer.sitatcs tem^oris in his fuerinL^ 
Interdum posterior potior ist pritH; nfputa, si in rem is/ tun con* 
servandam impensuni tsi, quod sequens r red id it, ^ 'I’lius, persons 
advaiM ing their money to improve the property, shipwrights, 
architocis, undertakers, workmen, artificers, and carrier.^, were 
entitled to a lien, or privilege, on the property. Creditor^ qui ob 
rcstiluti )ne7n rrdijiciorum crediderit^ in ptcunU^ qiice credita eriU 
privilegium exigendi habebitJ Qui in navem cxtrucndam, vcl in* 


a contract by the custom of liade.” See al o Cowell r. Simj^on, lG Vess. 275 ; 
Chase v, Westnioic, ^ Mdule Sclw. ISO; JriniN t». Koj^cib, Mass. U. 380, 
394; Smith i>. Plummer, 1 Ham. Aid. 582, by Ha)lc}, J.; 2 Bell, Comm. § 793, 
(4th edit.); Id. pp. 90, 91, 97, (dtbedit.); Smith on More. Law, B. 4, ch. 2, § 2, 
p. 511-516, (3d edit. 1843). 

* Dig. Lift 20, tit. 1, 1. 4; 1 Doraat, B. 3, tit. 1, § 2, art. 5. 

* Dig. Lib. 20, tit. 2, 1. 4 ; 1 Domat, B. 3, tit. 1, § 2, art. 5. 

3 Dig. Lib. 22, tit. 5, 1. 26 ; 1 Domat, B. 3, tit. 1, § 5, art. 5. 

* 2 Story on Eg. Jiirisp. § 1221-1223. 

6 Dig. Lib. 42, tit. 5, 1. 32 ; 1 Domat, B. 3, tit. 1, § 5, art. 1. 

® Dig. Lib. 20, tit. 4, 1, 5 ; 1 Domat, B. 3, tit. 1, § 5, arts. 2, ^ 

7 Dig. Lib. 42, tit. 5, 1. 24, § |; 1 Domat, B. 3, tit. 1, § 5, art. 6. 
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struefidam credidit^ vel etiam emendam privilegimt habet^ Item) 
si quis in merces sibi obligatas crediderit^ vel ut salvce fimt^ vel^ ut 
natfivm exsolvatur^ poieniior ’crit^ licet posterior sit. Nam el ipsmi 
%aulum potentius est. Tantundem dicetur^ et si merces horreorum^ 
vel arece^ vel vecturce jumentorum dehetur. Nam et hie potentior 
crit? A factor was entitled to a similar privilege for his ad- 
vances and disbursements to preserve the property, for the plain 
reason, that he thereby insured tha preservation of the property. 
Hvjus enim pecunia salvam fecit toiius pignoris causam.^ The 
same rule was applied to the depositaries, ma&dataries, and other 
agents ; and the ])roperty might bfe retained in the nature of a 
pledge. Quasi pignus retinere^potest cam renu^ Indeed, the civil 
law went much farther than our law upon this subject ; for it 
'gave a particular lien or privilege to persons avho advanced their 
moneys to others for the improvement, repair, purchase or build- 
ing of houses, ships, and other things.'’^ In many ca^es, too, the 
civil law made the lien equivalent to a pledge, or what is some- 
times ealled, a tacit mortgage.® 

§ 358. General liens do not seem to have been distinctly recog- 
nized in the Roman law, although it is highly probable that they 
would be enforcedipras in the nature of a pledge, in eases of ex- 
press contracts for the purpose.® In some eases, indeed, the party 
might avail himself of the defence by way of set-off) or compen- 
sation, as it was called in the Roman law, on account of a gen- 
eral balance of accounts. ^ But this was rather a right result- 
ing from a general doctrine of law, in respect to the extinguish- 
ment of mutual claims of the same nature, such as mutual debts, 
than a distinct right to retain the thing itself for such balance.^ 


1 Dig. Lib! 42, tit. 6, 1. 26 ; 1 Domat, B. 3, tit. 1, § 5, art. 5-11; Ante, § 356. 

* Dig. Lib 20, tit. 4, 1 6, §§ 1, 2 ; 1 Domat, B. 3, tit 1, § 5, art. 11. 

3 Dig Lib. 20, 1 6, Introd ; 2 Livenn. on Agencj, 36, 37, (edit 1818). 

4 Pothicr on Oblig. n. 580, by Evans, (in the French editions, F. 625J ; 1 Do- 

mat, B 3, tit. 1 , 6, art S ; Story on Bailm. §§121, 107, 357, 358 ; AyliflTeS Pand. 

B. 4, tit. 17, pp 521, 522 ; Potbior de D^pot, n.^9 ; Pothier, Trait# de Mandat, 
notes 69, 78, 7J# 5 Cod. Lib. 4, tit. 35, 1. 4 ; Ante, § 856. 

ft Domat, B 3, tit 1, § 5, art. 6-8 ; Dig. Lib. 42, tit. 5, 1. 26, 84; Cod. Lib. 1, 
tit. 8,1. 7; Id. til. 14,1 17. 

» 6 1 Domat, B. 8, tit 2, § 2, art. 6 ; Dig Lib. 20, tit. 1, 1. 4 ; Id. tit 2, 1. 4. 

7 2 livenu. on Agency, 36, (edit 1618) ; Ante, §§ 356, 367. 

8 2 Bell, Comm. 772, 778, (4th edit) ; Id. pp. 90, 91, (6th edit.) 
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Pothier points out the very distinction, in the case^f a deposit. 
« The depositary cannot, indeed, oppose to the rest* tion of the 
deposit a compensation of the credits which he has against the 
person who intrusted him with it, when thefee credits arise upon, 
other accounts.’ But, whe^^n llie credit arises from the deposit 
itself, as for the expenses which he has l)een obliged to incur for 
the preservation of it, there i^ a riglit of comjx'iisation, not only 
in the case of an irregular deposit, but, also, with ref^|)ect to the 
deposit of a sj)ecific thing, which inny be retained, quasi quodani 
jure piffHoriSy until the credit is discharged/’ ^ 

§ 359. Having thus considered the nature of liens, particular, 
as well as general, it may be proper to say a f(‘w words : (1.) In 
reflation to th||pianncr and circumstances, under whi(*h they are 
acquired. (2!) To what claims they propeily attach. (3.) ITow 
they may be. waived or lost ; and ( 1.) In what iiianner they are 
to \)<i enforced, or taken advantage -of. 

§ 3G0. First. As to the manner and cireuiiistance- under which 
a lien may be acquired. To create a valid litii, it is essential, 
that the party, through whom, or by whom, it is accpiired, should 
himself either have the true and juat ownership of the property, 
or, at least, a right to vest it. If, th(*reforeyj|e is not the true 
owner of the proj)erty ; ^ ifMie has no right* power to dispose 
of the saine^, or to create a lien ; or if he ex(*i‘eds his authority; 
or if Ih is a mere wrongdoer; or if his i)os^rssion is tortious; 
in thet- and the like cases, it is obvious, that he cannot ordina* 
rily create a lien, or confer it on others.- If llhe rule were other- 


I'Tothior, on 01)li}i. n. 5S9, bv Kvans, (in ilie IVimk h (‘ditions, No. 625 ) See 
also 2 Livmii. UG, (edit. ISIS); 2 llell, Comm. §§ 772, 773 ; Id. pp. 

90, Ul, (5tli edit.^ In the ScoUisli Uw, llie doctrine of lien is known by the name 
of Ketention ; and that of set-olf h} the name ol‘ Compensation. 2 Bell, Comm. 

1 772, (4th edit.); Id. ])p. 90, Jl, (5th edit.) ; Id. 1()5,,1()6. 

J Paley on Agency, by Llo}d, 128-131, 134, 139, 140 ; 2 Bell, Comm. § 774, 
(4th edit.); Id. 90, 92, ^th ellit.) ; 3 Chitty on Comm, and Manuf. 547, 64S ; 
lliscox i?. (Iiltenwood, 4 Ksp. 11. 174; Burn v. Brown, 2 Starkie, 11. 272 ; Mad- 
den ?’. Kempstcr, 1 Campb. K. 12; Lanyon u. Blanehard, 2 C impb. R. 597 ; Jack- 
son 0 . Clark, 1 Y. & Jerv. 216 ; 2 Liverm. on Agency, 38, 39, 69, 70, (edit. ISIS) ; 

2 Kent, Comm. Lect. 41, pp. 638, 639, (4th edit.) ; Lemjiriere v. Pasley, 2 Term 
B. 485 ; McCombio v. Davies, 7 East, K. 5 ; Maanss v. Henderson, 1 East, K. 
533 ; Ogle v. Atkinson, 5 Taunt. R. 763 ; Montagu on Lien, Pt. 4, ch. 4, p. 68 ; 
Smith *on Merc. Law, B. 4, ch..2, p. 511-516, (3d edit. 1843.^ 
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wise, it w^d enable the party to give to others, what he did not 
himself po^ess, which would violate the general maxim, (which 
has but few exceptions,) that he who has no title himself, cannot 
transfer a title to 'another : Nemo plus juris ad oHum irans^ 
ferre potest^ quam ipsi haberet} It^ would be easy to multiply 
illuslratioiis of this doctrine. But a single one may suffice, 
which has been already mentioned, that a factor cannot pledge 
the goods of his principal, so as to create a lien on them, for 
advances made to himself.^ A -fortiori^ a person cannot acquire 
a lien on himself, founded upon his own illegal or wrongful 
act, or upon his own misconduct, or breach of duty, or 
fraud.^ 

§ 361. In the next place, to found a valid lici^hcrc must be 
an actual or constructive posscNbion of the thing by the party 
asserting it, with the express or implied assent .of the party, 
against whom it is asserted.*^ This follows, as a natural conse- 
quence, from what has befen already said ; for a lien is a right to 
retain a thing, which presupposes a lawful possession, which can 
arise only from a just possession under the owner, or other 
party, against whom the claim exists.^* The possession, indeed, 
need not be the a^ual possession of the party himself; for it is 
sufficient, if the,*ssessioii be by his ^^rvants or agents in the 
proper discharge of their duty.*’ Neither need the possession 


1 Dig. Lib. r)0, tit. 17, 1. 51 ; Pothicr, do Voiitc, n. 7 : Ante, § 113, and note. 

2 Anto, § 113; I’aley on Agoncy, by Llojd, 213-232; Doubigny v, Duval, 
5 Teiin U. C04 ; Story on Ltulm. §§ 325, 326 ; 3 Cliitty wi Comm. and’Manuf. 
204, 205, 547t; JdLkbon r. Cldiko, 1 Y. it Jerv. 216; McConibie v,# Davies, 
7 East, It. 5 ; Smith on Merc. Law, 312, (2d edit) ; Id. B. 1, ch. 5, § 4, pp.^11, 
61*2, (3d edit. 1843) ; Jdrvib i\ Koger'», 16 MasM. U. 389, 394-39i6. 

2 3 Cliitt} on Comm, and ]\Idnuf. 517, 548 ; Burn v. Brown, 2 Starkie, R. 272; 
Smith on Mere. Law, 342, (*2d edit.) ; LI. B. 1, eh. 5, § 4, pp. 611, 612, (edit. 
1813) ; IjUcmis r. Dorrien, 7 Taunt. U. 278 ; Taylor v. Ilobinijon, 2 Moore, It. 7: 
Baley on Agency, by Llojd, 139, 140; Leniprierc v. Pasley, 2 Term It. 

See Ptarce v. ItoUrts 27 ]\Lisbouri, 179. 

4 3 Chitty on Comm, and Manuf 547, 549, 550 ; Paley on Agency, by Lloyd, 

137-139; 2 JJverin. on Agency, 70-72, (edit. 1818); Montagu on Lien, Pt. 1, 
ch. 1, pp. 4, 5 ; 2 Bell, Comm. § 774, (4Lh edit.) ; Id. p. 91-97, (6th edit.) ; Rice 
v. Austin, 17 Mass. It. 197. • 

5 Heywood v, AVaring, 4 Camp. R. 291 ; Hallet v, Barsfield, 18 Ves. 188; 
Winter r. Coit, 8 Selden, 288 ; Legg v Evans, 6 Mees. di Welsh. 41, 42. 

6 3 phitty on Comm. And Manuf. 547, 549 ; 2 Kent, Comm. Lect. 41, V 
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always be direct and actual. It is sufficient, if it be construc- 
tive, and operative in point of law. Thus, where property is at 
sea, the delivery and indorsement of the bill of lading will con- 
fer a constructive possession, sufficienl to create a lien.^ So, the 
delivery of choses in actiq^ or olher documents or munimentb 
of title, will in many cases, give a good lien upon th^ property 
represented, or intended to be conveyed thereby.^ Thus, the 
delivery of a bill of sale of a ship at sea will f)e a cpnstructive 
possession, sufficient 1o suslain a lien, if the ship is taken pos- 
session of within a reasonable time afti'r her return.'* So, the 
delivery of a policy of insurance will give a lien thereon ; as will 
the delivery of a promissory note, to eolleet and receive ’the 
amount."* Still, however, the rule is strictly adherc'd to that there 
must be a possession, actual or <*on^tructive.'* If, therefore, the 
thing has not yet arrived to the pos^esMon of the party, but is 
still in transitu^ or if lie has only a right of pobfc'esbion, the lieu 
does not attach thereon.*' 

§ 362. In the next place, no right of lien can arise, where, 
from the nature of the contract between the parties, it would 
be inconsistent with the express terms or the clear intent of the 
contract," Thus, for example, if the goods gype deposited in the 


(4th edit); McCombie v. l)a\k*s, 7 Ka'^t, II. ; 2 Bell, Comm. § 774, (4lh 
edit.) ; Id i). 91-J)7, (5111 (‘dit.) ; (laiiiblord i\ T.i IMailin, B. 281; Clcm- 

6on V. Da’ >di?on, 5 Binn. S!)2. 

1 Ric(3 V. Austin, 17 Mass. R. 197 ; 2 Boll, Comm. p. 91-97, (5th edit.) And 
see Da VI'. u. Bradley, 28 Verm. 118. 

2 3 Cliittv'^n Comm, and Maiiuf. '"•50; Brown c. lloathooto, 1 Atk. 160; Lcm- 
priore APasloy, 2 Term R. 185,491 ; Luca*' v. Doriicii, 7 Taunt K. 279 ; Haile 
V. SmiS, 1 Bos. & Pull. 561?. 

3 IMair v. Glennie, 4 INI. & Stdw. 240 ; Robinson r. McDonnell, 2 Barn. & Aid. 
134; Abbott on Shipp. Pt 1, ch. 1,*§ 4-10, (Amcr. edit 1829.) 

^ Paley*on Agency, hy Lloyd, 130; Montagu on Lien, Pt 1, oh. 1, p. 19 ; 
HLiverm. on Agency, 79, (edit 1818.) 

2 Bell, Comm. § 774, (4tli edit.) ; Id. p. 91-97, (5th edit) 

® 8 Chitty on Comm, and Maniif*. 519 ; Paley on Agency, by Lloyd, 1,37-139; 
2 Liverm. on Agency, 70-72, (edit 1818); Kinlock v. Craig, 3 Term R. 119: 
Id. 783; 2 Kent, Comm. Lect 41, pi 638, (4th edit.); Sweet o. Pym, 1 East, 
R. 4 ; Holland's Assignees v. Humble's Assignees, 1 Starkie, R. 143 ; Ilervey v. 
Liddard, 1 Starkie, R. 123 ; Montague on Lien, Pt 1, eh. 1, pp. •'J, 0 ; 2 Bell, 
Comm? § 774, (4th edit); Id. p. 91-97, (5th edit.) See Aixlmon v. Clarke, 
2 Bing. R. 20 ; Bryan v. Ni.K, 4 Mees. & Welsh. 775, 792 ; Id. 791. 

^ Chase V. AVestmoro, 5 M. & Selw. 180 ; Jarvis r. Rogers, 15 ^lass. R. 389, 
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possession of the party for a particular purpose, inconsistent with * 
the notion of a lien, as, for example, to hold them, or their pro- 
ceeds, subject to the order of a third person, or to have them 
transported to another place, or to have them delivered to an- 
o^^her person, no lien will attach il||^reon.^ So, if the money, 
for which the lien is asserted, is not due, but is payable at some 
future time, and iii the intermediate time the goods are to be 
redelivfered to the owner, no lien will attq^h thereon ; for, in 
such a case, the lien will be inconsistent with such intermediate 
redelivery.2 So, no lien will arise, where there is an express 
agreement between the parties not to insist upon it ; or, wliere 
it iff clear, from the whole transaction, that the party trusted ex- 
clusively to the personal credit of hi^ debtor,*^ or to another dis- 
tinct fund.^ 

395-397; Smith on Mmc. Law, B. 4, oh. 2, § 2, p. 611-513, (3(1 edit. 1843.) 
Sec Piniioc'k v. ILutis, 3 Micb. Webb. 532 ; Jackson v. Cummins, 5 Mees. be 
Welsh. 11. 350, 3 .1. 

' Pale) on Ag(n(},bj Lhnd, 140-142; 3 Chitty on Comm, and Manuf. 549, 
550; Walker o. Bircli^ 6 T. Ilep 25S ; Jarvis v, Ilogors, 15 Mass K. 3S0, 395, 
896 ; Wo} mouth v. Boyoi, 1 V(?s Jr. 41 G ; Hiiiith on Mc'ro. Law, 337, 33S, (2d 
edit.); Id. p. 511-513^ (3d edit. 1S43) ; 2 Liverm. on Agency, 61-51, (edit. 
1818.) • 

2 3 Chitty on Comm, and Manuf 54b ; Craw shay v. Ilomfray, 4 Barn. & Aid. 
50 ; Soaifo v. Morgan, 4 Moi's Welsh 270, 2b 1 : Judson v. Etheridge, 1 Ciomp. 
& Mees. 743 ; Chase v. I^eatinore, 5 M. A Sclw. IbO; Williams y. Littlefield, 12 
Wend. K 3G2, 370. 

3 See Pmiiock y. Harrison, 3 IMecs. & Welsh. 532 ; Ante, § 342 ; Post, §§ 366, 
385. 

4 2 Liverm. on Agency, 53-55, (edit. Ibl8) ; 2 Kent, Comm. Loct. 41, pp. 638, 
639, (4th edit); Cowell r. Simpson, IG Ves. 275 ; Badey v. Adams, IjP^^eiid. 
11. 201 ; Paley on Agency, by Lloyd, 147, 148 ; Gilman v. Brown, 1 Mason, li. 
191 ; Jackson v. Cummins, 5 Mees. & Webb. It. 350, 351 ; Sariderbon v. Bell, 

2 CrcMiip. be ^lees. 304. In Mr. Metcalf V edition of YeKcrton's llep. 67 a, 
note (1), there is a full statement of the doctrines on this subject.*^ See a) 

5 Edw 4, 2, pi. 20 ; 17 Edw. 4, 1 ; Davis y. Bowsher, 6 Term It. 491 ; Ja: 

V. Rogers, 15 Mass. 11. 389, 394-396. We are carefully to distinguish betwe? 
cases of this sort, where the lieu to be asserted is created by mere operation of 
law, and is excluded by the agreement of the parties, and another class of cases, 
where the rigljt of set off is *issertcd in a suit ; for, in the latter cases, the right 
of sot-olT (as, tor i xample, in a case of bankruptcy,) would not be taken*away 
by any agreemc nt not to insist upon a lien, or sebofT, for a bfdance of acjcounts, 
in regard jto goods received by the party for sale, and actually sold ui^der such 
an Isigreemont, fur which the })arty is sued. The ground of this distinction seems 
to be, that the general right of set-efi; in a suit at law, being secured by statute, 
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§ 362 a. ft sometimes becomes a matter of "very nice consid- 
eration, whether a particular agreement amounts to an original 
waiver of, or dispensation from, the right of lien, which other- 
wise might by law attach itself to the particular transaction. 
Thus, it was forhierly thojjght that, where work was done, or 
services performed, underran express contract, for a specific stip-’ 
ulated sum, there all right of lien was by implication abandoned.^ 
Bnt that doctrine has been since overturned ; and the ^reasonable 
doctrine established, that the mere existence of a special agree- 
ment will not exclude the right of Ywn ; but the terms of it 
must be such as actually or necessarily are inconsistent with 
such right.*-^ H 

§ 363. This doctrine is eniirely coincident with that of the 
Roman law, which, in cases of sales, giivt* a lien for the purchase- 
money on the thing sold, unlc'sb personal credit was given to the 
buyer. Quod vendidij non nliterfit accipuntis^ qnarn si ant pretium 
nobis solutum sit^ ant satis eo nomine fmi'nu^ vel ctiam fidem 
habverimns emptori sine nll^^aiisjarfiont.^ 

§ 361. Secondly. Let us now proceed to the second head 
of inquiry* what are the debts or claims to which liens prop- 
erly attach. In general, it may be stated, that they attach only 
to certain and liquidaled demands ; and not to Ihosc which 
sound only in damages, and can be asceriained only through 
the inn-rvention of a jury.^ A special contract, may, indeed, 
exist, by which a lien will be created in cases of lliis latter sort; 
as, for example, where there is an express contract to hold 
goods for an indemnity against future contingent claims, or 
damages. But the law will not imply a lien for such unliqui- 

caniiot be Laken away by implication from any such a^i cement. McCillivray ?>. 
Simi)son, il Carr. & Payne, U. 820 ; S. C. 0 & Uyb 35. See Cornfortli v, 

Ilivett, 2 M. & Sclw. 5^0 ; Eland e. Can, 1 East, R. 875 ; Ma^er v. Nias, 1 Bing. 
Jl. 811. 

® 1 Brennan w. Currint, Rayer, R. 221 ; Bull. Nisi Prius, 45 ; Smith on Merc. 
Law, B. 4, ch. 2, § 2, pp. 513, 514, (3d edit. 1M3.) 

2 (8iase V, Webtmoro, 5 Manic & Sclw. 180 , Hutton v. Bngg, 7 Taunt. R. 25; 
Smith on Mere. Law, B. 4, ch. 2, § 2, p. 512-514, (3d edit. 1843) ; Pe}rou.x o, 
Howard, 7 Potors, R. 324. 

Dig. Lib. 18, iit. 1,1. 19 ; Owenson r. Morse, 7 Term R 64. 

^ 3 Chitty on Oomm. and Manuf. 548, 549. 

® 3 Chitty on Comm, and Manuf. 548, 549 ; Drink water v. Goodwin, Cowp R. 
261*. • 
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dated and contingent demands; but the lien, if asserted, must 
be made out by clear proofs. It may be added, that, generally, 
the same rules are adopted, in respect to the nature of the 
claims and demands, for which a lien may be assei^ed, as regu- 
late the rights of the parties, and aUowances, in matters of ac- 
count ; that is to say, they must be Wgal or equitable claims or 
demands founded upon a just and moral consideration, and due 
to the party as a matter of right, and not as matter of mere 
favor.^ 

§ 365. In the next place, the debt or demand, for which the 
lien is asserted, must be due to the party, claiming it in his own 
and not merely as the agent of a third person.^ It must, 
also, be a debt or demand due from the very pcarson for whose 
benefit the party is acting, and not from a third person, although 
the goods may be claimed through him.^ So, the debt or de- 
mand, if claimed for a general balance of accounts, must be a 
balance, arising from transactions of a similar nature with that 
upon which the particular lien az||es. As, for example, if the 
particular lien is for factorage, the general lien must also be for 
factorage transactions, and cannot be applied to transactions of 
a totally dissimilar nature, such as for rent, or for other debts 
due to the factor, before that relation existed between him and 
his principal.^ Of coarse, these remarks apply only to cases, 
where there is no special agreement bet ween the parties, varying 
the rule ; for such an agreement will always constitute the true 
expositor of the rights of the parties. 

§ 366. Thirdly. How a hen may be waived or lost. In the 


' Paley on Agency, by Lloyd,* 132-134, 137 ; Curtis v. Barclay, 5 Barn. & 
Cress w. 141. 

2 Pale) on Agency, by Lloyd, 132 ; Houghton v. Mathews, 3 Bos. & Pull. 485 ; 
3 Chilly on Comm, and hlanuf. 552, 553 ; Montagu on Lien, Pt. 1, ch. 1, pp. 

10 ; E\ parte Shank, 1 Atk. 234. ♦ 

3 Paley on Agency, by Lloyd, 132, 147, 148 ; Weymouth v. Boyer, 1 Vcs. Jr. 
416 Jackson i; Claik, 1 Y. & Jerv. 216 ; Foster v, Hoyt, 2^Tohns. Cas. Syi? ; 
Maanss v. llcudcrson, 1 East, 335. 

4 Houghton. P. Matlicws, 5 Bos. & Pull. 485 ; Smith on Merc. Law, 340, (2d 
edit) ; Id. ])p 5l 2, 513, (3d edit 1813) ; 2 Liverm. on Agency, 65-68 ; 2 Kent, 
Comm. Lect 41, p. 638, (4th edit) ; Montagu on Lien, Pt 2, ch. 1, § 2, pp. 83, 
34; Paley on Agency, by Llo^d, 134-136; Walker v. Birch, 6 Term R. 258, 
peti^awrence, J. ; Jarvis v. Rogers, 15 Mass. R. 389, 396. 
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first place, it may be waived by any act or agreement between 
the parties, by which it is surrendered, or it becomes inappli- 
cable.^ As, for example, if, while the property is in the hands 
of the parjy, with a lien attached to it, he agrees to hold the 
property exdusivcly for, or as the proj)erty of, a third person, 
that will amount to an implied waiver of his lien. So, the same 
result will take placc^^if lie expressly agrees that it shall no^ 
longer be subject to the lien; or if he agrees to 1?'kc another 
seeurity in lieu of the lien.^ 

§ 367. In the next place, the voluntary parting with the pos- 
session of the goods will amount to a waiver or surrender of a 
lien ; for, as it is a right founded upon possession, it must ordi- 
narily cease when the possession ceases.*^ In such cases, it mat- 
ters not, whether the party absolutely parts with the possession, 
rightfully or wrongfully ; or whether it is with the absent of the 
owner; or whether it-is by his ovvn tortious conversion of the 
prope|ty, or by some other unauthorized ac^ Thus, if an agent 
should make a shipment of goods, consigned to the order of his 
principal, (it would be diifert'nt, if it were to his own order,) 
it would destroy the lien of the agent on those goods equally, 
whether t|;^e shipment were by the orders of the principal, #r in 
violation of - his orders ; for, in such a case, the transfer of the 
property would be complete and absolute.'^ But it might be dif- 
fereni in a case, where the transfer was iner(‘]y qualified, and not 
absol "te ; for, if such transfer were rightful, then tlie lien would 
not be lost. But, if it were wrongful, then it would be lost. 

1 Piesth V. Dickson, 1 Mason, Cir. It. 9. 

2 Montagu on Lien, Pt. 1, p. 40-48 ; 2 Bell, Comm. § 776, (4tli edit.) , 

Id. pp. 06, 97, (3ib edit.) ; 3 Chitty on Comm, and Manuf. 356, 557 ; Ante, 
§ 362. ♦ 

3 Palcy on Agency, by Lloyd, 142, 114 ; 2 Kent, Comm. Lect. 41, p. G39, (4th 
edit); Kruger w. Wileox, cited 1 Burr. 491 ; 3 Chitty on Comm, and Manof* 
649, 550, 554, 555 ; Sweet v. Pym, 1 East, U. 4 ; Daubigny r. Duval, 5 Term 
It. 604 ; Oweuson v. Morse, 7 Term II. 64 ; Kruger v, Wileox, Ambler, R. 254 ; 
2 Liverm, on Agency, 75-77, (edit. 1^18) ; 2 Bell, Comm. § 774, (4th edit) ; Id, 
p. 91-97, (5th edit.) ; Id. pp. 116, 117. 

^ 4 Ante, § 861 ; Palcy on Agency, by Lloyd, 144, 145 ; 2 Liverm. on Agency, 
75, 76, (edit. 1818) 3 Chit^ on Comm, and Manuf. 555. 

® Paley on Agency, by Lloyd, 142-144 ; 3 Chitty on Comm, and Manuf. 549, 
550, 554, 655 ; Sweet u. Pym,* 1 East, R. 4 ; Abbott on Shipp. Pt. 3, eh. 1, § 7, 
p. 373, (edit. 1829.) 
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Thus, for example, an agent who has a lien on property, may ^ 
lawfully transfer and pledge the same to another per^h as a secu- 
rity, to the extent of the amount due to himself, and for which 
he has the lien, if he apprizes such person, at the time of the lien, 
that he is to hold the property solely for the lien and no more ; 
for that being a rightful exercise of his authority, it amounts to 
mere appointment of the party to keqp possession as his ser- 
vant, and the lien is not thereby extinguished ; for the possession 
still continues properly to be the possession of the agent.^ On 
the other hand, if an agent should tortiously pledge Ihe property 
of his principal generally for advances made to himself, by that 
very act his own lien upon the property would be gone, notwith- 
standing the possession of the pledgee might, in some sense, 
be treated as his own possession ; for the change of possession 
would be tortious, and be deemed a waiver, or extinguishment 
of his licn.^ So, if a jierson having a lien on goods, should 
cause them to be taken in execution at his own suit, he^ould 
lose his lien thereby, although he should become the purchaser 
of them at the execution sale, and they never were removed from 
his premises ; for the sherifi’ took possession under the execution 
with his eonseni, and his possession, as purchaser, is^ new and 
subsequent possession.'^ ♦ 

§ GG8. Such is the general rule as to possession. But there 
are certain cases, which constitute exceptions to the application 
of the rule, and in which, in favor of trade and the apparent in- 
tention of the parties, the lien is preserved, although the posses- 
sion of the property is parted with. Thus, for example, a factor 
who, by lawful authority, sells the goods of his principal, and 


.1 Pdlcy on Agency, ijr Llojd, 144, 145, 217; 3 Chitty on Comm, and Manuf. 
551,555; Montagu on Lien, B. 1, Pi. 4, th. 4, p 74; MeCombie v. Davies, 

Z East, R. 7 ; Mann r. Shifnor, 2 East, R. 529 , Gam«?for(l v. Duillet, 13 Martin, 
R. 284 , 2 Kent, Comm. Lcct 41, p 639, (ith edit ) ; 2 Lnorm. on Agency, 78, 
(edit 1S18) ; Thompson v. Fdimer, 1 Mood & Malk. 48; Unpihdrt v, Mclver, 

4 Johns. R. 103, Jarvib v, Rogers, 15 Mdstl. R. 3S9, 408; Clemson v, Davidbon, 

5 Biun. 892. 

SMcCombie f>. Davies, 7 East, R. Y; Ante, § 78, 113, and notes Ib.; Sbip-^ 
ley t;. Eygicr, l M & belw. 484 ; Solly v. Ra^thbone, 2 M. & Selw. 298 ; Martini 
e. Coles,* 1 M. & S('lw 140 ; Boyston v. Coles, 6 M. & Selw. 14 ; Cockran v, 
Irlkun, 2 M. & Selw. 301. 

3 Jacobs V. Latour, 5 Bing. R. 130. bee Campbell v. Proctor, 6 GreenL 12, 
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partsVith t]ie possession under the sale, is not deemed to lose 
his lien thereby ; but it attaches to the proceeds of the sale in the 
hands of the vendee, and also to the securities therefor in the 
hands of the factor, in lieu of the original property.^ This ex- 
ception isi grounded upon the manifest incoiiv^enicnce which 
would otherxWse attend* all factorage transactions , for a factor 
would rarely sell, except for ready money, if thereby he should 
lose his lien ; and yet a sale on cr(*dit would be, or mighf be, in- 
coinparaldy more beneficial for his principal. Hence, Ihe law 
presumes, tliat ihe parties iacill^ agree, that tlie secairitics and 
proceedh shall bland charged with tin* original li(‘n ; and this 
tacit understanding is now uiihersdll^ in coincidence' with the 
usage of trade.*^ Indeed, a facior is deemed, for uvduy purposes, 
as the owner of tlic projierty, e'^pc'cially when he Ini^) dcunands 
upon it for ad\ances and debl-^.' C.w's of a similar n.itnre may 
occur, where thi'rc is an expn'Ss agrecan* ni beiween the parties, 
that the lien sjjiall not be lost by a traiisfi^r of ih^ ])osses'.ion ; for, 
in all such cases, the rule of law is, CoffVf nfto ri/trt / 

§ 3(59. Another e\c('ption is, wln'rc tlic po.ssi‘^‘H;()n has not 
been \oluntaTily part('d wdih, but h.i-^ been taken fiom the i>arty 
by fraud, or force, or mistake ; for, in such a cast\ it w ould be 
agaiiipt the first principles of justice to allow tlie lien to be 
divested.^ Another cxeeption (as we ha\e just seen*) is, wliere 
the p .rty parts with tin* possession, stfh modo only, as upon a 
pledge of his own lien as security to a third person.*' And an- 
othei exception, of course, is of uiariliiiie lions, and other special 
liens, already alluded to.*^ 


1 Pale., on A{Ton(*y, In Llojd, li7; Diinkwdti r c. (looihvin, Cowp. R. 251 , 
Houghton r. Mathowis, 5 Ihn. 6c Pull. 1S9 • 3 Chitlj on Comm and Maniif. 550, 
651, 556 , Montagu on Lien, Pt. 1, tli- 1, p. 10 , 2 Bell, Comm. ^ 774, (3), 

(4 til edit.) ; Id. p. 115-117, (5tli edit.) 

8 Ibid. 

3 Drinkwatcr i\ Goodwin, Towp. R. 251 ; Houghton i\ Mathews, 3 Bos. & Pall. 
485. 

^ Paley on Agency, bj Lloyd, 117; 3 Chitty on Comm, and Manuf. 550, 556 ; 
Dodsley o, Varley, 12 Adolph. 6: Ellia, 632. 

5 3 Chilty on Comm, and Manui*. 556 , klontagn on Lim, Pt. 1, ih. 1, p. H; 
Pierson r. Dunlop, Cowp. R. 571; Wallace v, Woodgate, Ryan is. Mood. K. 1113; 
S. C. 1 Carr. & Pajno, R. 575. 

6 Auto, § 367. 

’ Ante, § 352. 
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§ 370. It may be added, under this head, that although 4 lien 
is lost by parting with the possession, yet it may revive and re- 
attach upon the property coming again into ilie possession of the 
party entitled to the lien, if it so comes as the property of the 
same ownQr against wdiom his right exists, and no nejv interme- 
diate equities have affected it.^ This, at least, is trift, in regard to 
a general lien ; for, in such a case, it will attach upon fresh goods 
which have for the first time come to hand ; and there is no rea- 
son why it should not equally attach to the old property coming 
back again. How far the same principle will apply to a specific 
or particular lien docs not seem^to be settled ; although the inti- 
mations in judicial opinions arc against it.- 

§ 371. Fourthly. In what manner a lien may be enforced and 
taken advantage of. In respect to the rights conferred upon a 
party by a lien, it may be stated that they are generally of a very 
limited nature. As a lien is, ordinarily, nothing more than a 
right of reiainer of the property, the party entitled to the lien 
cannot ordinarily sell or dispose of the property, in order to sat- 
isfy his lien, unless with the consent of the owner, either express 
or implied, from the nature and objects of the very transaction. 
Thus, for example, if goods are consigned to a factor for sale, 
and he makes advances upon them, he is, of course, inupsted 
with a right to sell them, and may out of the proceeds satiny his 
lien, or use it by way of set-ofR** Nay, in certain cases, where he 
has made advances as a factor, it would seem to be clear, that Tie 
may sell to repay himself for those advances, without the assent 
of the owner, {invito domino^) if the latter, after due notice of the 
intention to sell for the advances, does not repay him the amount^ 


1 Paley on Agency, by Lloyd, 145, 146 ; 3 Chilty on Comm, and Mannf. 557, 
558 ; 'Whitehead v, Vaughan, Cook’s Banking Laws, 579 ; Spring v, S. Carolina 
Ins. Co. B Wheat. R. 2G8, 285, 286 *, 2 Bell, Comm. p. 117, (5th edit.) 

s Hartley v. lUteheock, I 'Starkie, R. 408 ; Jones v. Pearl, 1 Starkie, R. 556 ; 
Bosanquet r. Diidman, 1 Starkie, R. 1; Montagu on Lien, Pt. 1, ch. 1, pp. 

20 ; 2 Bell, Comm. § 774, (4), (4lh edit.) ; Id. pp. IIG, 117, (5th edit.) 

3 3 Chitty oirComm. and Manuf. 551 ; Polhonier v. Dawson, Holt’s N. P. Rep. 
' 883; Zoit r. Millaudon, 16 Martin, R. 471 ; Montagu on Lien, Pt. l,ch. 3, pp. 23, 

24 ; i Liverm. on Agency, 103, 104, (ddit. 1818) ; 2 Kent, Comm. Loet. 41, p. 642, 
(4th edit) ; 2 Bell, Comm. p. 117, (5th edit.) 

4 This point was expressly decided in the Supreme Court of Massachusetts, in 
the case of Parker v. Brancker, 22 Pick. R. 40. [In England it has bee 4 de- 
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But, except in a few and limited cases of this sort, the right* of 
the holder of the lien seems to be confined to the mere right of 
retainer, which may be used as a defence to any action for the 
recovery of the property, brouglit against him, or, as a'matter of 
title, or special propt'rty, ti) reclaim the properly by action, if he 
has been unlawfully dispossessed of it.^ In maity cases, how- 
ever, where the lien itself does not confiT a right of salt*, a Court 
of Equity will decree it, as a part of its own systen of umiedial 
ju&tic(* and ('ourts of Admiralty are coiislaiilly in the habit of 
deereeing a sale, to satisfy maritime licn^, sueli a^ bottomry bonds, 
seamen’s wages, re|)airs of fureigti ships, salvage, and other claims 
of a kindred nature.*’^ 

§ 372. But it seems, that even a lieu or of retaiiiiT is not, 
or may not lx*, deemed, under all eireiiiiisLunees, an unqualifi(‘d 
right at least, as again^Nt the owner; for it has been .--aid, that, 
although an ag(‘itt has a lien upon the property of his p'rineipal 
for any aclvaiiees or halanee due him, jel he has not a liglil to 
retain mon* of the property, when demanded l^y tlu‘ priiieipal, 
than is snlfieient to secure and sati^^v Ins lien; and, as To the 
residue, he is bound to olx'y the ordias of llie principal.* This is 


cided, that th«* (aclor ha'i'nn rinht to sell tlic coiitrai \ to tlu* oidors oi* his 

principal, thonuh the Litter has neglected a UMpie^i to ie|>a\ the athain os. Smart 
V. S.i . ,rs, Marm„ ({lani* is. Scott, II. Si-c aUo .*{ Cliitl} on and 

Manii'* 0 *!^, In J^othonier r. Dawson, Holt's X. D liep J.ionl ('liierfUistiec 
Gibbs said : “ L’ndoul)tedU, as a general ])ro|> 0 '.itioii, a riuht of lien ui'e*! no right 
to sell the goods. Hut wlieii goods ar*^ deposited, b} wa\ of secant}, to ind^m- 
niJy a pa» ty against a loan ol money, it is more di.in a pled-ie. The lender’s rights^ 
are more extensive than such as accrue under .in oi din ary lien in the >\a} of 
trade. These goods A\erc deposited to secuie a hi.in. It ma} be infened, ihcie- 
fore, that the contract was this : ‘If I (the bonower) rcp.-iv tlu* money, }ou must 
rcdeliier the goods; but if*I tail to ropa} il,}oii ma\ use the secuiit} I ha\e left 
to repay yourself.’ .1 think, therefore, the dcfend.int Iiad a light to sell.” See 
Zoit t. Millaudon, 16 Martin, 11 470 ; 3 Kent, Gomm Leet. 41, 6li, (4th edit.) ; 
Hiee V. Austin, 17 M.iss. II. l‘J7. 

^ 3 Chitl} on Coiiim. and Mainif. .>51 ; The Ship Packef, .3 Ma^on, 334 ; Greene 
V, Farmer, 4 Hurr. 2J18 ; 2 Liveim. on Agciici, 103, 104, (edit. I'slS) ; Pahy on 
Ageney, by Lloyd, 131; Scott t\ Franklin, ir> Fast, 42S. 

^ 2 Kent, Comm. Lect. 41, p. 612, (4lh edit.) ; 2 Liveiiii. on Agenc\, 103, 104, 
(edit. 1818); 1 Story on Kq. Juriq). g 506; 2 Story on K(^ .Jurisp. §g 1216, 1217. 

3 Abbott on Shipp. Pt. 3, ch. 10, § 2, ami note to American edition, 1829; 
Id. Pt. 2, ch. 2, § 10-1?, and notes ; Id. gg 1 7, 27-29 ; Id. Pt. 4, ch. 1, § 1. 

4 Jolly y. Blanchard, 1 Wash. Cir. K. 252, 255. 
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§ 376. And, first, in relation to factors. It is now inoontrover- 
tJjbly established, as a matter of law, deri^d from ^ng usage, 
and admitted without proofs, that factors have a general lien 
upon every portion of the goods of their principal in their pos- 
session, ^nd upon the price of such as are lawfully sold by them, 
and the securities given therefor, for the general . balance of the 
accounts between them and their principal, as well as for the 
charges and disbursements, arising upon those particular goods.^ 
The lien ISnay also extend to all sums for Which a factor has be- 
come liable, as a surety or otherwise, for his principal, wherever 
the "suretyship Jias resulted from the nature of the agency, or it 
has been undertaken upon the footing of such a lien.^ But it 
docs not* extend to other independent debts, contracted before, 
and without reference to, the agency.® 

§ 377, The general lien of a factor will attach, not only to' 
goods which have actually come into the factor’s possession in 
the lifetime of tlie principal, but also to goods which, at the 
death of the principal, are 4n transitu to the factor, and after- 
wards come to hib hands, where he has advanced money,* jor 
accepted bills on account of them, to the extent of such ad- 
vpiiices or acceptances, and the incidental charges of the cop- 
signment.^ If goods come to the possession of the factor after 
a secret act of bankruptcy, committed by the principal, the 

1 Paley on Agency, by Lloyd, 128, 123, note 2 Kent, Comm. Loot. 41, p. 640, 
(4lh edit.) ; 2 Liverm. on Agency, p. .IS, (edit. 1818) ; 3 Chitty on Comm, apd 
Manuf. 644-516 ; {Smith on Merc. Law, 338, 339, (2d edit.) ; Id. B. 4, ch. 2, | 2, 
p. 615, (3d edit. 1843 ;) Kruger v. Wilcox, Amblor, R. 252 ; Hudson Granger, 
5 Barn. & Aid. 22, 31, 32 ; Godin v. London Assur. Co. 1 W. Bl. 104 ; 8. C. 

1 Burr. 489 ; Jarvis v, Rogers, 15 Mass. R. 389, 396 ; Peisch v. Dixon, 1 Mason, 
B. 10 ; Burrill v, Phillips, 1 Gallis. R. 360 ; 2 Bell, Comm. §§ 799, 800, (4th edit.) ; 
41. p. 114-118, (5th edit.) 

2 Li verm on Agency, 88-40, (edit. 1818) ; Drink water v, Goodwin, Cowp. R. 
251 ; Foxcroft v. Devonshire, 2 Burr. R. 931 ; Hammond v. Barclay, 2 Eaat, R* 
227 ; Paley on Agenc}, by Llo}d, 129, 130. 

S Pale> on Agency, by Llo}d, 1^4-136 ; Drinkwatcr v, Goodwin, Cowper* R. 
2^X ; 2 Livarm. on Agency, 65, 66, (edit. 1818) ; Houghton v. Mathews, 6 |l08. 
81 pull. 486 ; Stevens v. Robins, 12 Mass. R. 182 ; Smith on Merc. Law, $69^ 
1140 ; Olive v. Smithed Taunt. 56 ; Ante, § 365. ^ t A 

4 Faley on Agency, by Lloyd, 140; Hammond v. Barclay, 2 £a4t, K WS 
$ Llverte. on Agency, 44, 45, (edit. 1818) ; 2 Bell, Comm. §§ 800, 601, (4* ; 

^ Id. p. 114-4^^i(5th edit) i 
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factor not be entitled to retain the goods against the as- 
signeeS) for advances or icoeptances, made after such act of 
bankruptcy, upon the faith of the consignment of the goods to 
himj although such act was unknown to him at the time of the 
advance or acceptances ; for the act of bankruptcy devests the 
property out of the bankrupt.^ Whether the like effect would 
be produced, where the act of bankruptcy was committed after 
the advances or acceptances were made, and whiJ'' ihc goods 
were in transitu to the factor, is a point, upon which doubts have 
been entertained ; but the weight of judiciah opinions seems 
against the lien.^ 

§ 378. This general lien, given to factor^, lias been established# 
upon its manifest tendency to aid the interests of trade and 
commerce, and to promote confidence and a liberal spirit on the 
part of factors in respect to advances to their princ ijials^ It is 
deemed to exist in all cases, unlil the conlrarj presumption is 
clearly established. But, if such a presui.'jition is clearly estab- 
lished, and, a fortiori^ if an express agrecnienl repelling it, is 
^pwived, then the lien of the factor fails, as every other lien does, 
when it contravenes the intention of the parties.^ It was toi- 
merly thought, that this lien of a factor was dissolved by the 
death of the principal, and that it could not be a-»serted against 
the specialty creditors of the deceased/' But this doctrine has 
no julk foundation in principle ; and it has long since been 
deeii ed utterly uiisupportablc.^ 

§ 379. , Secondly. In relation to In'^urance Brokers. This 
class of agents, also, have now, by general usage, a liei\ upon 

> Copland v, Stein, 8 Term R. 1 09. 

® Kichols V, Cleiit, 3 Price, R. 547. But see Foxcroft w. Devonshire 2 Buir. 
931 ; Kinlock v. Craig, 3 Term R. 110, 7S3 , Lempriere v. Pa&ley, 2 Term R. 
485; Ilammond v, Barclay, 2 East, R. 227 , 2 Loerm. on Ageiuy, 42-48 ; Id. 
69-74*; Id. 78, (edit. 1818; ; Paley on Agenej, by Llojd, 121 123 ; JM^ntagu on 
Lien, B. Ij I’t. 4, cli. 4, p. 79 ; Rice v, Austin, 17 IMass. R. 197 ; 2 Bell, Comm, 
f ftOO, (4th edit.) ; Id. p. 114-118, (5th edit.) 

* ^ Paley on Agency, by Lloyd, 128, 129. ^ 

^ Ante, § 362 ; 2 Liverm. on Agency, 51-54, (edit. 1S18) Walker w. Birch, 
^ Tern B. 258 ; Mabar v. Massias, 2 W. Black. R. 1072 ; Weymouth v. Boyer, 

f Ves. Jr. 416.0 

Chafflnad v. Darby, 2 Vern. R. 117 ; 2 Liverm. on Agency, 79, (edit. 1818.) 
®*Paley on Agency, by Lloyd, 128, 129, note (m) ; A^ontagii on Lien, B. 1, 
Ptf 4, oL 4, p. 77-80. See Lempriere v. Pasley, 2 Tenn R. 485, 490, 191. 



pQlicies of insuranoA in their bands, ^^fmjputed fat 

l^ir principals, as also upon the m6n%yar^e[ved^y tiMm upon 
suc}i policies^ not only for the amount of tlieir c^zoiasioM luid 
the premiums for the particular policies, but alsp Knr the^l^dlhlioe 
of their general insurance account with their employev8|i^ ’But 
the lien does not extend to cover any balance due upon <i»iisine8S, 
foreign to that of effecting policies of insurance, a8«>the usa^ 
docs not extend to such a claim ; ^ although, in many casea, it 
may be made available by way of set-off,^ and, in cases 
ruptcy, by way Of mutual debt and mutual credit.® The 
also, 'for a general balance, extends to cases, where the insurdtaoe 
►broker procures a policy for, and in the name of, another, who 
acts as agent for a third person, where the agency is unknown 
to the broker j for, in such a ease, the broker has a right to treat 
with the agent, as if he were the principal, and his rights are not 
controllable by such secret agency.^ But, where it is known to 
the broker, that the party acts for another, there his lien strictly 
confined to the commissions, and premium, and chargee on 
very policy.^ » . ^ 

§ 380. Thirdly. In relation to Bankers. Bankers, in like 
ner, have a general lien upon all notes, bills, and other securitieB, 


1 2 Liverm. on Agonc}, 79^ 80, 181 S) ; 3 Chitty on Comm. an(f Uanixf. 

646 ; Paley on Agency, by Lloyd, 130; Castling v, Aubert, 2 East, R. 825,^880, 
331 ; Mann v. Skifiher, 2 East, K 623 , Hovil v. Pack, 7 East, R. 164; Cranston 
V. The Pbilad. Insur. Co. 6 Binii. 5.38 ; Smith on Merc. Law, 839, 340, (2d edit.) ; 
Id. B. 4, ch, 2, § 2, p. 510, (3d edit. 1843) ; Spiing v. So. Car. Insurance Co. 

8 Wheat. R. 268, 285 , Moody v. Webster, 3 Pick. R. 464 ; 2 Bell, Comm. § 804, 
(4th edit ) Id. p. 114-118, (5th edit ) 

2 2 Li^rm. on Agency, 80-87, (edit. 1818) ; Olivo v. Smith, 6 Taunt. R# 66; 
Paley on Agency, by Lloyd, 134-136 , Id. 147 ; 2 Bell, Comm. § 804, (4th edit) ; 
Id. p. 120-123, (5th edit) ; Ante, § .365. 

3 Olive V. Smith, 6 Taunt. R. 56 ; 2 Liverm. on Agency, 80-87, (edit. 1818) •p 
Parker r. Caiter, Cooke, Bank. Law, 567, (5th edit.) ; 2 Bell, Comm. §§ ^07, 612, 
^4tli edit.) , id p. 120-123, (5th edit); Ante, § 370. 

* 'll ^f^i verm, on Agency, 87-98, (edit. 1818); Mann v, Forrebter, 4 Camp^* B. 
80 ; Westwood v. Bell, 4 Campb. R. 349 ; Foster v. Hoyt, 2 Johns. OiWI. $ 
16^1188 V. Hcndcraoil^ 1 East, R. 335. * i * ^ 

6 Ibid* ; Snook v, Davidson, Campb. R. 218 ; Mann v. Shi#ier, 
m j * Bell, Comm. § 804, (Ith edit.) ; Id. p. 120-128, (5th edit) ; SelS « 

■on, IS Beten, II 1, 21, 22 ; Bank of the Metropolis v. New Boglan^ lUAt 
17 PetelU, R. 174 ; S. C. 1 Howard, Sup. Ct. R. 284. ^ ^ , 
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depdfsited with hy their customers, for the balance due to 
them oii^genapal accdint.^ Indeed, they may properly be consid- 
ered as hqlderi for value of notes, and bills, and other securities, 
indorsed Jr blank, and deposited with them, for all advances, and 
for all acceptances, ^st and future ms^de by theiiiyfor a customer, 
which exceeds its ca^ balance.^ And, under such oircumstances, 
they may sue upon such securities, and recover thereon, at least 
to the amount of the balance due to thcm;^ 

But here, as in other eases of lien, the right to retain 
for the general balance of accounts may be controlled by any 
special agreement, which shows, that it was not intended by the 
parties ; as it may also be repelled by circumstances, showing, 
that the securities did not come into the hands of the banker, or 
were not held by him, in the ordinary course of business^ Thus, 
for example, if securities have been di'posited with a banker, as a 
pledge for a specific sum, and not ac a pledge generally, that will 
repel the inference, that they were intended to give a lien for the 
g^eral account or balance between the parties.^ So, a banker 
will not have a lien for his general balance of account on muni- 
ments, or securities, casually left at his banking house, after he 
has Refused to advance money on them as a security.^ 

§ 382. Fourthly. In regard to Common Carriers. They have 


1 Paley on Agency, by Lloyd, 131; r. Jiowshcr, .*) 'leriii K. 4S8; Bolton 
v. Fuller, 1 Bos 3c Pull. 54G ; Giles v. Pei kins, 9 Last, 11; Bollarid u. Bygrave, 
1 Rjan & Mood. 271 ; Jourdaine^v. L*'fo>re, 1 Esp. K. (>6 , Smith on Mercantile 
Law, 339, (2d edit.) ; Id. np. 514, 51,), (3d edit. 1<S43) ; 2 Bell, Comm. § 803, 
(4th edit.) ; Id. p. 118-120, /5th edit.) 

3 Bosanquet v. Dudman, 1 Starkie, R. 1 ; Scott v. Frciiildin, 15 East, R. 42S; 
Ex patte Bloxam, 8 Vos. 531 ; llcywood v. Wal«^on, 4 Bing. R. 49G ; Bramah c. 
Roberts, 1 Bing. New Cas. 469 ; Pereival v. Frampton, 2 Cromp., Mees. & Rose. 
180 Swift V, Tyson, 16 Peters, R. 1, 21, 22. 

3 Ibid ; Faley on Agency, by Lloyd, 131 ; Bolland v. Bygrave, XRyan & Mood. 

271. 

^ Ante, § 362. 

* Faley on Agency, by Lloyd, 131; Vanderzee u. Willis, 3 Bro. Ch. R. 21; 
SmilL m Merc. Law, 8S8, 339, (2d edit.) ; Id. U. 4 , ch. 2, § 2, pp. 314, 315, (3d 
edit. 1848) ; 2 Bell, Comm. § 808, (4th edit.) ; Id. p. 118-1 20, (5th edit) * 

* I^Bley on Agenty, by Lloyd, 131 ; Lucas v. Dorrien, 7 Taunt. R. 278 ; Monnt- 
fort o. ^tt, 1 Turn. & Russ. 274; Smith on Merc. Law, 338, 339, (2d edit); 
U. Bt 4 , Bb. 2, § 2, pp. 514, 515, (8d edit 1848) ; 2 Bell, Comm. § 803, (4th’ edit.) { 
ld.B> 118-120, <8th edit.) ’ 
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not only for the freight and char^# of cazryiij^ ptT« 
ifctdar goods, but sometimes also for the geneffil bdlanee^of 
Accounts. due to them. This general lien seems 
Hated in special agreements and notices } but it bite now 1 
common. Still, however, it is so little fatored, as a mbltier ^ 
public policy, that if disputed, it must be fliown to exist in the 
particular case, either by a general usage, or by a apecialrS 
ment, or by a particular mode of dealing between the par^^es 
§ 383. Fifthly. In regard to Attorneys at Law, and 
in Equity. They also have a general lien upon all the^ 
and documents of their clients in their possession, not osily^f 
all the costs and charges due to them in the particular cause, in 
which the papers and documents come to their possessioii, but 
also for the costs and charges due to them for other professional 
business and employment in other causes. This has long been 
the settled practice, and is now fully recognized as an existing 
general right.^ But the lien upon papers and documents is only 
commensurate with the right of the client, who delivers the papm 
and documents to the attorney, and is not valid against thitd 
persons, claiming by a distinct title.® Thus, for example, if a 
client,' who deposits deeds and •title papers with an attorney, be 
only tenant for life, the lien will be good against him, l&Ut not 
against the remainder-man.^ The lien of an attorney or solicitor 
also extends, in England, to all moneys received, and ju<i^|||Hieiit8 
recovered, and costs taxed, for his client, subject only to any de- 
ductions, which the other party may have a right to, by way of 
cross-costs, or set-off.^ The practice in America is probably vtoi- 
able, being governed by local practice, or by statutory provisions. 


1 Rushforth r. Hadfield, 6 East, R. 619 ; S. C. 7 East, R. 224 ; Wright r* Sitell, 
M Barn. & Aid. 360 ; Jarvis v. Rogers, 16 Mass. R. 389, 395, 396 ; 2 Ball, 

' ^ 781, 790 ; W. p. 99-102, (6th edit.) 

paiie Nesbitt, 2 Sch. & Lefr. 279 ; Ex parte Stirling, 16 VeHf 269; E* 
ypB^ Pemberton, 18 Yes. 382; Steven^n v. Blakelock, 1 Maulo 6c 636; 
BhpiiB V, Claridge, 4 Taunt. 807 ; Montagu on Lien, B. 1, Pt. 4, ch. 8, p. 69-8^ i 
on Merc. Law, 338, 339, (2d edit.) ; Id. B. 1, eh. 2, § 2, pp. {^14, (6d 

1843) * 2 Bell, Comm. § 796, (4th edit.) ; Id. p. 111-114, (6th 
3 Hollifl V, Claridge, 4 Taunt. R. 807. % ; 

I 'Xhc parte Nesbitt, 2 Schr. & Lcfr. 279 ; Montagu on Lien, B. 1, 6f 

> 81 / . . 

Lien, B. 1, Pt 4', ch. 3, p. 59-63. * 
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Tb6 lieo ajio is strictl^ confined to papers and docuraelits, which 
come info th0(|>osses3ion of the attorney or solicitor in the course 
of^prdfessional employment.^ But, upon this cla^g of cases, it 
fijheme unnecesskry to dwell, as agencies of this sort are not yidth- 
in the intended scope of these Commentaries. 

§ 394 . Sixthly. There are other cases in which a general lien 
has l)een Emitted to exist in regard to particular classes of 
alJtate; such, for example, as packers, acting as ft ctors, calico- 
pilpltefB^' fullers, dyers, and wharJfirigcrs.'-* But, in all cases of this 
the general lien arises, either from the usage of the particu- 
lar trade,' or from a special agreement of the jiarties, or from the 
peculiar habit of dealing between theni.^ Independently of the 
existence of one or other of these sources of right, the law con- 
fines the parties to the particular hen on the goods themselves, 
incurred or due on their sole account ; and the burden of proof 
Is on those who set u|i a general lien, to establish it by clear and 
determinate evidence.^ 

§ 385. We may close this pari of ihe subject, in relation to 
liens by agents, by remarking, tha^the mere fact, that an agent 
has a lien upon the property confided to him, either for his com- 
missions, advances, disbursements, or cx})enses, upon that prop- 
erty, Sr for his general balance of account, does not limit the 
right of thrf agent to that mere fund ; but the principal is still 
liaMe to him personally, in a suit in personam^ for the amount oJ 
♦the same claims.® For, by the geiicial ruh‘ of law, an agent, in 
such cases, trusts both to the fund and to the person of his prin- 
cipally [And a factor who makes advances on goods consigned 


\ Montagu on Lien, B. 1, Pt. 4, cli. 3, p]) 61, 62 , Stevcii'^oii v. Blakclock, 1 
Maule k Selw. 585 ; 22 Pick. 210 ; 2 Met. 47b ; 4 Gra}, 80?. 

• Monfagu on .Lien, B. 1, Pt. 2, ch 1, § 2, p. 31-34; 8 Chittj on Comm, i 
Manuf* 546 ; Paley on Agency, LIo}d, 130, 131; Smith on Merc. Law, j 
»8», (M edit) ; Id. B. 4, ch. 2, § 2, pp. 514, 515, (3d edit. 1613) ; 2,BeU,J 
§ 79a, (4th edit.) ; Id. p. 105-110, (Otli edit.) ; Ante, § 34. 

B Ibid. 

^ 4 lUid.; dolderness v, CoHinson, 7 Barn. & Cij^sw. 212; 2 Bell, Comm.^7^ 
(4||Jbdit) ; Id. p. 105-110, (5th edit.) # 

^ Ante, §§ 842, S6«, 866. 

fi Cahill V. Phillips, 1 Gdllis. 11. 360 ; Pcisch v. Dickgon, 1 Mason, R. 10 ; Coi 
r* Oummings, 6 Cowen, R. 181 ; Beckwith v. Sibley, 11 Pick, R. 482 ; Ante 

I 868, 866. * 
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lik him, nlay maintain an action to recover^ the moni^adyaiKMI, 
etren before the goods are sold, unless there is an agi^ment to 
the contrary Butt this personal liability may 496 waived by 
express agreement between the parties, or by a ogdrse of dea}i|fi^ 
between them, which justifies the same conclusion.^ "The bi» 
den of proof of such a waiver, however, will lie upon the piiu'^ 
cipal, and- cannot be inferred from the mere relation prinoinal 
and factor.® 

§ 386. Let us, in the next place, consider what are the llfi^lits 
of sub-agents, in regard to their immediate employers, and also 
in regard to the superior or real principal. It may be generally 
stated, that where agents employ sub-agents in the business of 
the agency, the latter are clothed with precisely the same rights, 
and incur precisely the same obligations, and are bound to the 
same duties, in regard to their immediate employers, as if they 
were the sole and real principals. This is the general rule.^ But it 
is, of course, liable to exceptions ; for where by the usage of trade, 
or the agreement between the parties, sub-agents are ordinarily or 
necessarily employed to Sicco]jpplisli the ends of the agency, there, 
if the agency is avowed, and credit is ^exclusively given to the 
principal, the intermediate agent may be exempted from all Re- 
sponsibility to the sub-agent.® But, unless such exclusive credit 
is given, the intermediate agent will be liable to the sub-agent, 
although the superior or real piincipal may also be liable.® 

§ 387. In regard to the superior, or real principal, the general 
rule of law is, that, if an agent employs a sub-agent, to do the 
whole, or any part of the business of his agency, without the 
knowledge or consent of the principal, express or implied, there, 
inasmuch as no privity exists in such a case between the princi- 
pal and the sub-agent, the latter will not be entitled to claim 
from the pTmclpal any compensation for commissions, or ad- 
mknees, or disbursements, in the course of his sub-agency. But 

1 Upham 0 , Lefdvour, 1 1 Mat 1 74. 

Ibid. • 

• Ijurrill Phillips, 1 Gallis. R. 460 ; Peiscli w. Dickson, 1 Mason, B. 10 ; Cor- 
[i€||||f^ Cummings, 6 Cowen, R.* 81 ; Beckwith v. Sibley, 11 Pick. R. 482 ; 
5§842,»e2,8C6 , ”, 

< Auto, 21 7, 280 ; Ersk. Inst. B. 3, tit 3, § 40. * 

« Aate, ^ 1, a, 201, 280. 

ijiJ.Aiite. 8§ 14, 18, 217. See Paley on A$[ency, by Lloyd. 40. 
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hk lfeM>le rencigciy thorefor is against his immediate emplpyer, and 
his sole lejpCHasibility is also to him.^ But, where, by the usage 
of Hre^e, ^or the express or implied agreement of Ihe parties, a 
sub-^agent is to ^ employed, there a privity is deemed to exis^ 
between the principal and ihe sub-agent, and ihe laltef may, un- 
der such circumstances, well maintain his claiiii for such com- 
pen^tion, both against the principal and the immediate employer, 
unless exclusive credit is given to one of.thcin ; and if it i^, then 
his refcfedy is limited to ^lat party 

§ 388. In the next place, in relation to the lien of sub-agents. 
We have seen, that, ordinarily, an agent haa not a j)ower to sub- 
stitute a sub-agent in his stead, ^(.» as to bind the i)rineipal to the 
act of the latter, except where there is an express agreement, or 
usage of trade, which justifies it.^ We have also seen, that, gen- 
erally, a sub-agent is only rc*&ponsiblc to his iiiimt‘diafe employer, 
and not to the paramount principal ; ^ although this, again, may 
be affected by the express agreement of the parties, or by the 
usage of trade, creating a direct privity between them.'* If, 
therefore, no privity exists between the principal and ihe sub- 
agent, no lien can be acquired by the latter against the former, 
unless so far as he ifiay claim, by way of substitution, the lien 
•of his immediate employer, of whicli we shall presently speak. 
But, wherever such a privity does exist, the sub-agent will incur 
a dj**^ct and immediate responsibility to the principal, and not 
meiuly to the agent who employe him/* lie will also have 
a reciprocal personal claim against the princii)al, and will be 
clothed with a lien against him to the extent of the services per- 
formed, and the advances and disbursements properly made, by 
him, on accolint of the sub-agency/ 

^ Ante, §§ IS-ld, 217; Palo') on Agcni*}, by Lbnd, 4J; 1 on Acenajjr* 

(edit 1818); CulK’. Backhouse, died 6 Taunt. 148 ; Schiudling v, ToAr 
liason, 6 Taaiit K, 147. 

« Ibid. ' 

^Aate, § 18-15; 3 Liverni. on Agcnc}, 54-G6, (edit 1818.) 

4 Ante, §§ 18-15, 217; 1 Liverq^ on Agency, 5^-60, (edit. 1818.) 

•lute, §8 817, 889. , ' . 

• Ante, §§ 201, 217. 

7 Patcf on Agency, by Lloyd, 148, 149 ; Snook v. Davidson, 2 Campb. R. 
218 Xitoyon v. Blanchard, 2 Campb. R. 597 ; Mann v, Shiffner, 2 East. ^ 58S. 

8i;«Tem. on Agency, 87-98, (edit. 1818); Lincoln r Battolle, 6 Wend. 
R.47J. 
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§ 389. A sub-agont, who is employed by an agent to perform 
A particular act of agency, without the privity or cohsent of the 
principal, may also •acquire a lien upon the property thus^ com* 
^g into his possession, against the principal, for his cominis* 
*sions, advances, disbursements, and liabilities thereon, if the 
princi])al adopt his acts, or seeks to avail himself of the property 
or proceeds, acquired in the usual course of such sub-agebcy.^ 
For the principal will ngt be allowed to avail himself of the ben- 
efits of the transaction, without at the,|^me time subjecting him- 
self to its burdens.^ If he ratifies the acts of thfe sub-agent, he 
thereby clothes those acts with all the proper accompaniments 
of an original authority.^ If hh does not ratify them direefly, 
still, if he seeks to avail himself of the acts of the sub-agent, so 
as to found derivative rights upon them, and not merely to avail 
himself of his original rights in his own property, paramount of 
those acts and independent 6f their aid, he must take the acts 
with all the responsibilities, and charges, and incidents annexed 
to them, according to the well-known maxim, Qui sentit common 
dum setiiirc debet et omts.^ But a sub-agent has no general lien 
upon the property of the principal, on account of any balance 
due to him from the immediate agent, who employs him, when 
he knows or has reason to believe, that the latter is acting for. 
another person at the time of his sub-agency.® At the same 


1 Paley on Agency, by Lloyd, fts, 149; Id. 49; Montagu on Lien, Pt 1, 
ch. 4, p. 72-74; Snook v. Davidson, 2 Caiiipb. 11. 218; Lanyon v. Blanchard, 
2 Caiiipb R 597, 598 ; AVestwood v. Bell, 4 Canipb. R. 348, 358. 
a Ante„§ 242-214, 210. • 

8 Ibid, 253, 258, 259, ante, (4.) See also Willinks ©.• Hollingsworth, 
6 Wheat. 11. 259; J Liverm. on Agency, 54-66, (edit. 1818.) We should care- 
fully distingui«>1i between cases of this sort, and cases where th^ prittcipaf se^dcs 
only to avail himself of his original righte irvhis property, which has been Im- 
properly (.onfided to, and sold b}, a bul)-agent. The bringing of a suit for the 
property, or for the proceeds, under such circumstances, will not^subject the 
principal to the charges and expenditures incurred thereon by the sub-agent, 
unless the form of the action ebUblishes a ratification of the proceedings. See 
ante, § 259, ^md note; 1 laverm. on Agency, ^6-66, (edit. 1818) ; Sq^alxngv. 
ISaigilmson, 6 'Jaunt.’R. 147. * ^ ♦ 

4 1 R. 99 , Blanch, Maxims, 182, (edit. 1824) ; Solly v. Rathbone, JS M. & 
Selw. 298 ; Cockran v. Irlain, 2 M. & Selw. 301, note ; Ante, § 113, and 

5 Paley on Agency, by Lloyd,’ 14 7-149 ; Maanss v. Henderson, 1 East, 385; 
Mann v. Shiifner, 2 East, R. 523, 529, n. ; AVestwood v. Bell, 4 donpa 348; 
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time, however, he will be at liberty to avail himself of his gen- 
eral lieh against the principal to the extent of the lien, particular 
or general, which ihe agent himself has at the same time against 
the principal, by way of substitution to the riglits of the agent, if 
the acts of the latter, or his own, are not toriiofls.^ In this re- 
spect, there seems to be an admitted diffen'iice between the case 
of a pledge, or other unauthorized act. by an agent or factor, 
which is treated as a tortious act, and the creativyU of a sub- 
agency, and the delivery of the property to the sub-agent, in 
order to effectuate the original purposes of the principal, accord- 
ing to the usual course of busiii(‘&s.- In the latter ease,* the 
delivery of the property to the snb-agciil is treated as a rightful 
pledge, sub vwdo^ in his favor, to the extent of the lien of the 
original agent.^ 

§ 390. In many cases, however, a sub-agent, who acts with- 


Montagu on bien, B. 1, Pi. 4, ch. 4, p. 74-76 ; 2 on Anency, S7-98, 

(edit. 1818.) 

1 Palcy pn Affonoy, Lloyd, 1 4 7-1 .•)(); Maan>s r. lIiMidoison, 1 East, 11 3Sri; 
Mann v. Shiflher, 2 East, ll. .V23, 520 , MX’omlno » . Dnics, 7 11 7 : Solly 

V. liathbone, 2 M. & Selw. 29s; Cockiaii v lil.ini. 2 \ Sclw. note; 

Scbraaling r. Tomlinson, 6 Taunt. 11. 147; lUoiifasu on Liui, 15. 1, Pt. 1, ib. 4, 
P- 74-76. In tbc case of Snook o. Davidson, 2 Cainpl). 11. 21s, it sceins to have 
been held by Lord Ellenborough, that the snb-agont could not ^old, by wav of 
Bubstit^tipn, the lien of bis imhicdiate cinplovor for bis ucikkiI balance against 
the principal, but only bis lien for the premium on the pai titular policy. This 
doctriuc may not, at'first sight, seem reeoncilabic.witli the tb»cision of the Court 
in Mann v. ^bhiffner, 2 East, R. 523, where a sub-airent ol a ])olicy was held enti- 
tled to retain, to the cxtimt ot the goner, ll balanti* of his iiimicdiate ouiplovcr, 
against the priiicipal The distinction between the eases seems to be, that, in 
the case in 2 East, B. 623, the oinployinent of the sub-agent was in the usual 
course of business; whereas in the^ea*-!* in 2 Camp. 218, it was held, that th *ro 
was no privity between the principal and the sub-agent, he not being omplojed 
in the usual course of busiuess. But, as the piim ipal sought to leeovcr the poL 
icy, so procured by the sub-agent, it seems dillbult to perceive wlij the aition 
did not amount to a ratification of the sub-ageney ; and then the sub-agent, as 
servant of his immediate employer, would be entitled to retain for the general 
balance, unpn the principle decided in 2 East, R. 523. 

* Ante, ^ 78, 118,05 ; Palcy on Agei^ey, by Llo}d, 2lS ; Id. 143 ; Solly u. 
Rathbone, 2 M. & Selw. 298; Coekran v, IiLim, 301, note; Montagu Lien, 
B. 1, Pt. 40, ch. 4, p. 73. * 

® Paloy on Agency, by Lloyd, 145, 147-155 ; M'Combii v. Davies, 7 East, R. 7 ; 
AntO) § 118, and note. «. 
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tiy know^ledge, or reason to believe, 


r)g *him is acting as an agent for another, will jac^ljd^b a right- 
ifel lien on the property, for his general b^nodf Tbtis, for 
example, if a sub-agent, or broker, at the request of an agent, 
should effect a policy on a cargo, supposing it to be for jshe 
agent himself, but, in fact, it should be for a third person, for 
whom the agent has purchased the cargo, and afterwards, and 
while the policy is in the broker’s hands, he should make ad- 
vances to the agent, beffore any notice of the real state of the 
title to the property, he will be entitled to a lieu .on the pedfoy, 
and on the money received on it, to the extent of the money so 
advanced; and also (as it should seem) for his general balance 
of account against the ageiit.^ For the broker may well be 


1 Mann r. Forrester, 4 Camp. R. 60 ; Westwood v. Bell, 4 Caknp. R. 848, 853 ; 
Smith on IMere. Law, 340, (‘id edit.) ; Id. pp. 015, 516, (8d edit. 1843;) Paley on 
Agene>, by Lloyd, 1 48, 140; 2 Li\eiiii. on Agcney, 87-92 ; Montagu on Lien, 
B. 1^ Pt. 4, eh. 4, pp. 75, 76 ; We&twood v. Bell, 4 Camp. R. 849^ 853^ In this 
last ease, Lord Chief Justice Gibbs said : “ J liold, that, if a policy of insurance 
is eflccted by a broker, in ignorance that it does not belong to the persons by 
whom ho is einjiloyed, he has a lien upon it tor the amount of the balanoe which 
they owe him. In this case, Claikson has misconducted himself, and is liable for 
not disclosing that he was a mere* agent in the transaction ; but the defendants, 
who had ever) leason to believe that he wiis the principal, are entitled to hold 
the policy. lf*good^ are sold by a factor in his own name, the purchaser has a 
right to set oil* a debt due from him, in an action by the principal for ih% price 
of. the goods. The factor i^a) be liable to his employer for holding himself out 
as the principal ; but that is not to prejudice the purchaser, who bond fide dealt 
with him as the owner of the goods, and gave him credit in that capacity. The 
lien of the policy-broker rests on the same foundation. The only question is, 
whether he knew, or had reason to believe, that the person, bjljjsi'bom he was 
emplo) ed, was only an agent ; and the party who seeks to depnve him 1*1** 
U^n must make out the ailirmative. The employer is to be taken to be the prin- 
cipal till the contrary is proved. If the i)laintifl’*s assent to the employmeiit of 
Clarkson is denied, then he can have no right to the policy, and there is l»o 
privity between the parties. The argument about pledging the policy is fiJla* 
£iotts. This never was a policy of the plaintiff’s, which he held uninoumbeted, 
ao4 handed ox er to his agent. In its very origin and creation it was burdened 
V|rj[ih the liep. It never has been the plaintiff’s for an instant, but 8q|j|je0t to the 
fittb which is now clmmed. The rights of the parties doiRit stand on the.Mm^ 
if Clarksodf said he had authority to pledge the poliojy^'^ 88 1^ 
he^ tj^koRElid, * The^gooKsto be insured are mine, the policy is 

mnd I agre^thal^ INken it is effected, it shall remain in your^kem till the 
.briance 1 owe you'ds satisfied; and on the strei^Vyod wtiU 80X1* 
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supposed to .hj^O; made the advances, or delayed liis demands, 
relying oh )%:e credit of the policy, which is allowed to remain 
in bis handssl- So, if a factor should sell goods of his prix)cipal 
in his own name, without any notice on the part of the pur- 
chaser, that the goods are not his own, the purchaser will be 
entitled to set off a debt, due to him from the factor, against the 
price of the*^ goods.^ The ground of this doctrine undoubtedly 
is, that, where any person holds himself out as a pilncipal, with 
the consent of the owner, third ])orsOns, who deal with him 
bond fidc^ are entitled to all the riglits which tlicy .would have 
if he were the real principal.® And so, if a ])ar1 y assumes to act 
as princij)al, being only an agent, the real principal shall not be 
permitted to avail himself of the benelit of the traiisaction, with-, 
out subjecting himself to the burdens wiiicn would attach to the 
transaction, if the ostensible parly were the real party in interest.^ 

tiniic to trw‘!t me.* If tliat had pas>.ed, ran 1 say, t'Mt thr drfrndantv are to be 
stripped of their rights on av^count of a fjjrt oi wlfn h Uu' hnl no knowledtrc, 
and that they are to deliver up to a stranger the poliry >'hu‘li thr) haAe edbcfrd 
under a conirart, that they should hold it as a stuMiiit^ flir tlu* balame du*' to 
them from *their cmplojerV Kor do tin* tast*-* cited on the part of the plaintiff 
at all contradict the doctrine 1 am hiung dcnMi. In vSnook v, l)a^id'On. the 
person who employed the defendants to effect the i)()liev, lid that it was for a 
correspondent in the country. In l^ainoii v. Blanehaid, likewise*, the defendant 
mubt be taken to have had notice that the person who eni|>lo\e<l him w'as not the 
princ pal. The representation made Crow'i^y, that he h.id authoiity to in- 

dorse the hill of lading, was abundant^ *'iinuu*nt to -how that he was only an 
agent; and I entirely subscribe to what Lord Ellenboroniih is theie supposed to 
*have laid down respecting the risk wiiieh the ch*f(*nd.iiit run in giving faith to 
that rep esentation. The subaccpienl ease of iMann *v. Fori ester, is cpiitc de- 
cisive. The doptrine stands ujion aulhotity as wc*n as upon ]»rinei]ile. I should 
liave had no difficulty in determining the question, were it entirely new ; and 
I find myself strongly fortified by the opinions of other judges.” See aLo 
George v. Claggett, 2 Esp. R. 557 ; S. C. 7 Term R. 351) ; Rabone r. Williams, 
7 Term R. 361, n.;’ Paley on Agency, by Lloyd, 325-3*27, 329, 330; Baring v* 
Corrie, 2*Barn. & Aid. 137. 

1 Ibid. 

* Paley on Agenoy, by Lloyd, 825; Coppin v. Walker, 7 Taunt. R. 239; 
Lime Rock Bank v, Plimpton, 17 Pick. R. 159 ; 2 Smith’s Leading Cases, 77 and 
notes, (2d edit.) ; sec Young w. White, 7 Beavan, R. 506. . ’ 

Mbid. 

' ♦ Paley on Agency, 172-175 ; Ilovil y. Pack, 7 East, tt. 164, 166 ; 2 ti^rm. 
on Agency, 8f-98, (edil 1818) ; Forgnshon v. Carriji^ton, 9 Barn. & Creapw, 
69 ; Ante, § 869. See Hurlburt v. I’acifiu Ins. Co. i Snmnel", R. 476 ; AntCy 
§ 889. . ' 
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CHAPTER XV. 

RIGHTS OF AGENTS IN REGARD TO THIRD PERSONS. 

§ 391. Having considered the rights of agents in regard to 
thcjr principals, we may next proceed to the consideration of 
their riglds in regard to third persons, which will also include 
a review of the duties and obligations of the latter to the 
former. We have alnnidy had occasion to remark, that, in gen- 
eral, agents, acting ^penly and notoriously as such, do not, by 
their a(*ts or contiaet*-, made or done in the name of their prin- 
cipals, incur any personal responsibility whatever; but they are 
treated not so mu< h as piilies thereto, as they are as mstru- 
. ments, Ihrongh whom the acl'^ or contracts of their principals are 
effect( d.' Hence it is, that, ordinaiily, an agent, contracting m 
the name of lus puncipal, and not in his own name, is not enti- 
tled to sue, noi can he be siad, on such contracts.^ Thus^ an agent 
selling the goods ot his principal in his name, and as lus agent, 
cannot ordin.irily sue on the contract, as for goods sold and 
deliveied. I'liis is c leaijy illushated in the common case of a 
sale made by a clerk or bhopniaii in a shop, who has no right 
whatsoever to sue on the contract: but the right belongs exclu* 
sivcly to hife supeiioi or ciiiployei. So, if a purchase is made by 
a clerk or shopman, for and iii the name of his principal, the * 
" latter only IS liable on the contract; for the natuial, if not the 
necessary, impln ation, in such cases, is, that credit is exclusively 
given to the piincipal, and that the clerk or shopmah acts as a 
mere naked agent for him in making the bargain.® We have 
seen, that the Roman law originally proceeded upon an opposite 
principle, holding the agent, in such cases, personally and exclu- 
sively luble, until the Pnetor introduced an equitable remedy 
againsi thi* piincipal.^ 

1 Ante loO, lei, 261-263. 

§ 102, note, §§ 160, IGI, 169, 170, 261-263; Gunn v. Cantlne^ 
10 Jo£os. It 287; 2Liyerm on Af^^enty, 215, 216, (edit. 1818). 

• Ante, §§ 160, 161, »61-2C3, 2o0, 270. 

4 Ante, ^ 163, 261, 262, 269, 271. 

*4 
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§ 392. But there are exceptions to, or rather modifications 
of, the doctrine in both respects. We have already had occa- 
sion to state, that, where agents contract in their own name, 
although notoriously for their prineij)als, they are deemed to be 
parties -to the contract, and are liable then^on : and that such 
liability may exist, notwithstanding the prineipal is alho liable 
on the same contract.^ But the exceptions, or modifications of 
the doctrine, which now recpiire our more immediate attention, 
respect the cases, whore the agent actpiires lights against third 
persons, notwithstanding he acts rnendy as agtmt. This sub- 
ject naturally divides itself into two l)ranclu‘s : first, tln‘ eases 
in which agents acquire rights, foiiiuh**! upon contnicts made by 
them in that character, against third per-^ons ; and secondly, the 
cases, in which they acquire rights, ag.iinst such per'^ons, tounded 
upon the torts of the latter to them in the course of their 
agency. 

§ 395. And, first, in relation to the rigir of agents against 
third persons, found(*d upon contracts mailc by tlanu. TIk'sc 
rights, being in derogation of the general doctrine aln'ady ‘staled, 
apply only to special and partieultir eas("^. 'riiey are ah rt*M)lva- 
ble into the following classes : First, where the contract is made 
in writing expressly wilh the agent, and iinpoifs to he a contract 
personally with him, although he may be known to act as an 
agei t.- Secondly, where the agent is the only known or osten- 
sible principal, and, therefore, is, in eontemplation of Isjjjv, the 
real contracting party.^ Thirdly, wdiere by 1 lie usage of trade, 
or the general course of business, tlu' agent is authorized to act 
as the owner, or as u princijial coiilraeting party, although his 
character as agent is knowm.^ Fourllily, where the agent has 

^ Ante, § 154-159, lol, 266-270, 275; IVntz v. Stanton, 10 Weml, 11. 271 } 
Bcebee v. Robert, 12 Wend. K. 415 ; UigMiui, u. Semoi, 8 Meeb. \ \\ olbb. 480 ; 
Ante, § 270, note. 

See ante, §§ 266, 269, 275, 278 ; 3 Cliitly on Comm, and Maiuif. 210, 211 ; 
Clay r. Southern, 7 Exeb. 11. 717 ; Binidl i\ Joins, 3 Barn. Aid. 47 ; 
i\ Coningtbn, 1 Barn. & Ciessw. 160 ; Post, § 394-396 ; 1 Livcim. on my, 
215-221, (edit. 1818) ; Banilll i. Leigh, 8 T. Rep. 571, See Hudson t’. (i ran- 
ger, 5 Bain. & Aid. 27, 32, 33 ; Fishei <?. Ellis, 3 Pick. P.. 322 ; FaufieM v. Adams, 
16 Pick. 381 ; Ante, §§ 260, 260 a, 269, 270 ; 2 Kent, Comm. Loot. 41, pp. 631, 
632, (4th edit) But see Garland c. Reynolds, 2 Apploto i, R. 45. 

3 See ante, 102, note, 160, 161, 266-270, 293 ; Pobt, § 396. 

^ See ante, § 268-270, 278; Pobt, 397, 
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made It contract, in the aijbject-matt» of Tfrihich ^e bas a special 
%itereM or property, whether he professed at the time to be act 
for himself, or not.^ In all these cases, the agent acquires 
personal rights, and may maintain an action upon the contract, 
in his own name, without any distinction, whether his principal 
is, or is not, entitled also to similar rights and remedies on the 
same contract.^ 

394, The first class may be illustrated by the common instance 
of a promissory note, given to an agent as such, for the benefit 
of his principal, where the promise is, to pay the money to the 
agent eo nomine^ in which case he may sue on the note ^*n his 
own name.® So, a promissory note, promising to pay A and B, 

“ trustees of ,” (naming the corporation,) may be sued by A 

and B, as proper parties thereto.^ So, a promissory note, made 
payable, or indorsed to A, “ cashier,” or order, may be sued by 
him personally, he being the cashier of a bank.'' So, a promis- 
sory note, payable to A, “ commissioner and agent for thc^nhab- 
itants of the county of B,” may be sued by A, as a proper party.® 
So, if a pronii&bory note should contain a promise by the 
maker to pay to A, lor the use or the benefit of B, a certain sum 
of money. A, and not B, would be the proper person to main- 
tain an action on tlie note.^ So, a promise to pay A, ‘‘ guardian 
of B,” may be sued by A, and cannot be sued by B.® So, a 
note to A and B, trusteeb of the corporation of B, might be sued 
by A pid B, and not by the coiporation.*^ So, wheie a bond is 


1 Smith on Merc Law, p 13S, (id edit 1R43) Sec Dunlap v, Lambert, 
6 Glaik & Fitinell GOO, 626, 627 , Bi}an v. Wilbon, 27 Ala B. 215, Post, 394, 
397, 407, 408, 424. 

2 bee ante, 160, 162, 268-270, 272-271, 278. 

3 Commercial Bank v French, 21 Pick 486 , Fairfield v, Adams, 16 Pick. R. 
381 ; Fi^lur v Ellis, 3 Pick 122 , Ante, §§ 260, 260 a, 269, 270. But see In- 
habitants of Gailand v. Re^iiohfs, 2 Applet ll 45, and other cases cited in note 
to ante, § 269 Binney v Plumle}, 5 Voimout R. 500. 

4 Binney v Plumley, 5 Veiiiiont K 500 

5 Mclleiny l Ridgcly, 2 Scamm R 111. 309; Porter v, Nckerviff, 4 Rand. 
Virg R 3ae Johnson i; Gatlin, 27 Veim 89, Post, § 395. 

9 McConnell v. Thomas, 2 Scamm III R. 313. But see ante, § 262, note; and 

7 Buffum V. Chadwick, 8 Mass R 103 , Doe v. Thompson, 2 Foster, 217* 

5 Wtu^elock r Wheelock, 5 Veim. R. 433. 

• JKnney v. Plumley, 5 Verm 500. 
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given to Af for the use of himself and B, it will be treated as a 
bond given to A, and he is solely entitled to sue thereon, as 
obligee ; and B can neither sue tliereon, nor release it at law.^ 
So, where an acceptance is, to pay an agent the amount of a 
bill of exchange, he may, although be is a known agent, sue 
thereon in his o\vn narne.^ So, if an agent is the shipper of 
goods, and by the bill of lading tliey are deliverable to him or 
his assigns, he paying freight, he may sue thereon, although he 
is a known agent; for the bill of lading amounts to a direct con- 
tract with him.® [So, the person named as shipper in a bill of 
lading, may sue the carrier for injury to tlie good-a, although he 
has neither a general or <^peeial pn^perty therein.]^ So, if a sale 
note purport to be made by A, on account of B, and the pur- 
chaser is to pay A, by a bill payable at a future day, it seems, 
that A may sue on the contract, especiiilly if he has a beneficial 
interest in it.*** So, if a negotiable uotp jj, ind()r‘>cd in blank, and 
sent by the owner to his ag('nt for eollection, the agent may sue 
’thereon in his own name, as indorsee.^ So, where a policy of 


^ OlHey w. Warde, 1 Lev. 235. hec abu the Ibpoiteis note to rigi^ott v, 
Thompson, 3 Bos. & Pull. 141) (a). 

2 Van Stapllor^t v. Pcane, 1 Mass K 2oS. 

^ Soc* Joseph u. Kno\, 3 Camp l\.32o, 1 Lnoini on \j):enc> , 216, 21 7, (edit. 
) Griffith V, Inffledcw, (i Serg Ilawle, 12’) Hut see Abbott on bhipp. 
Pt. ,), th. 2, §^, p 216, (Amur edit. 1829) , Id Pi. 3, t li 7, § i, p 2S5-287, and 
no’t'- to Amer. edit, 1829. Sec Saigcut r. ]Morii'», 3 Bam \ Aid. 277 , Ante, 
?§ 263 264. 

4 [Blanchard v. Page, 8 Gray, 281, where the subject is \cr} fully examined 
by Shaw, C. J.J 

5 Atkyns v. Amber. 2 Esp. R. 493; 2 Liverm. on Agenej, 217-219, (edit. 
1818 .) 


® Solomons v. Bank of England, 13 East, R. 135, n ; Clarke v Pigot, 12 Mod. 
R. 195; Adams v. Oakes, 6 Carr & Pajno, 70, De la Chauniotte v. Bank of 
England, 9 Barif. & Cressw. 208 ; JJttlc v, Obrien, 9 Mabs. R. 123 ; Brigham w. 
Marean, 7 Pick. R. 40 ; Banks u. Eastin, 15 Martin, R. 291 ; Ante, §§ 227, 228; 
1 Bell, Comm, § 412, 392, (4th edit.) ; Id. p. 493, 494, (5th edit.) ; United 

States i;. Dugan, 3 Wheat. R. 172, 180 ; Guernsey v. Burns, 25 Wend. 411 ; Mc- 
Connell V, Thomas, 2 Scamm. III. R. 313; Story on Bills of Excliange, § 221; 
contra, Thatcher y. Winslow, 5 Mason, li. 58 ; Sherwcod u. Roys, 14 Pick. Ik 
172. The latter was^a note payable to bearer, and held by the agent to collect ; 

ut no transfer of the property was intended. There were some peculi«irities in 
this case, as well as in that of Thatcher v. Winslow, which distinguish them from 
38* 
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is procured to be underwritten by ai^ agent-iu his own 
^aitid;^for the benefit of a particular person, or for wbbcn it may 
concern, the agent may sue thereon, in .his own name, for any 
loss occurring under the policy; for he is treated aa a' direct 
party to the c6ntract, and fte underwriter undertakes to pay the 
loss to him.^ And yet, in such a case, there is no doubt that the 
principal may sue in his own name, on the same policy/ 0o, 
in the case of a bill of lading, signed by the master, he may 
sue for the freight and primage.® So, upon a charter-party, exe- 
cuted* by the master in his own name, pn behalffiof the owner, he 
may sue for any breach of the covenants contained therein on 
the part of tiie charterer.^ Indeed, for many purposes, as we 
have already seen, masters of ships are treated as possessing the 
powers and rights of owners.® The same principle applies gen- 
erally to cases, where contracts are made by agents with third 


llie other rases, and may, peihaps, reconcile them with the general doctrine^ 
stated in the te\t. 

1 Ante, §§ 100, 111, 160, 161, 272, 273 ; Post, § 498 ; Paley on Agency, by 
Lloyd, 361, 362 ; 2 Story on Equity Jurisp. § 460 ; Usparicha v, Noble, 13 East, 
R. 332 ; Sargent v. Morns, 3 ISarn. & Aid. 277, 280. 

2 Ibid. We have alioaily seen, that tins doctrine is not peculiar to the Eng- 
lish law; but that it is leiogni/ed the jurisprudence of continental Europe. 
See ante, §§ 109, 111, 272, 273 ; 1 Einerigon, Assur. ch. 5, § 3, pp. 137, 138 ; Id. 
§4, p. 139-141 ; Potliier, Trade d’Assur. n. 96 ; 2 Valin, Comm. Liv. 3, tit. 6, 
art. 3, pp. 132, 133. In Sargent v. Morris, 8 Barn. & Aid. 277, 280, Mr. Justice 
Barley said ; Now, I take the rule to be this, — if an agent acts for md, and on 
my behalf, but in his own name, then, inasmuch as he is the person with whom, 
the contract is made, it is no answer to an action in his nam'e to say, that he is 
merely an agent, unless you can also show that he is prohibited from carrying on 
that action by the person on whose behalf the contract was made. In such cases, 
however, you may bring your action, either in the name of the party by whom 
the contract was made, or of the party for whom the contract was made. In 
policies of insurance, it is a common practice to bring your action, either in the 
name of the agent or principal ” Where the policy of insurance is nnder^seal, 
thdre, upon principles already suggested, the action must be brought Exclusively 
M the name of the agent. Paley on Agency, by Lloyd, 362 ; 8 Chitty on Comm. 
W Manuf. 211 ; Ante, §§ 156, 160-162; Id. 272-278 ; Shack ti. Anthony, 1 M. 

dfs. 

a A»ott on Shipp. Pt 3, ch. 7, § 4, p. 282-288, (Amer. edit. 1829) ; Id. Pt. 8, 
$, f 11, p. 246-249, .* ♦ 

t * on Shipp. Pt. 8, ch. l § 2, (Amer. edit 1829) ; AntE, §§ 118 *, 158, 

1^^ 21*8,^^278, ; 8 Chitty on Comm, and Manuf. 210, 211; Post, S§ 

I ft A8^" j6 118, 160 o, 161, 294, 298, 299. 
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persons, under the seal of both parties, and the contracts are in 
their own proper names ; for, in such cases, the principal cannot 
be treated as a party in form, or entitled to avail himself of the 
contract ex director however he may be indirectly bound by, or 
entitled to avail himself of it.^ 

§ 395. In all the foregoing cases, it Js apparent, that the agent 
is*the direct party, with whom the contract is made ; and, there- 
fore, no difficulty can arise as to his title to suc.^ i>ut it is some- 
times a matter of difficulty, upon the face of a waiting, to ascer- 
tain who is the* proper party contracted with, whether he be the 
principal, or the agent. In such cases, resort must be had to the 
whole instrument, in order to abc<*rtain who that party is ; and, 
when the proper interpretation is fixed, the law will act accord- 
ingly upon it. Some cases may be useful to illustrate the diffi- 
culty as well as to show the mann(*r in which it has been over- 
come. Thus, for example, where A, in writing, agreed to pay the 
rent of certain tolls, which he had hired for three years of certain 
commissioners for drainage, “ to the treasurer of the commission- 
ers,” it was held, that no action was maintainable by the treas- 
urer in his own name for the rent, but that it was a promise to 
the commissioners to pay the rent to the person whom they should, 
from time to time, appoint to receive it.^ So, where certain per- 
sons signed a subscription paper, to take certain shares in a turn- 
pikj corporation, set against their names, and to pay on demand 
to A. B. or order, all assessments, made by the corporation for 
the purposes of the road ; it was held, that A. B. (who was agent 
of the corporation) could not recover upon the promise in hia* 
own name ; but that the suit must be brought in the name 
of the corporation, upon the ground, that, there being no coa- 
sidertitipn between the agent and the subscribers, he could not 
support an action.^ So, where an attorney gave a receipt 

1 Ante, §§ 155, 160, 160 a, 161, 1G2, 272, 278, 275-278 ; Hopkins v. Mehaffey, 
11 Sorg. & Kawle, 129 ; Ante, § 273, note (1) ; 3 Cliitty on Comm, and Manuf.* 
211 ; Hanford v, McNair, 9 Wend. 11. 64 ; lilood i?. (Goodrich, 9 Wend. R. 68; 
Spencer v. Field, 10 Wend. R. 87 ; Potts v. Rider, 3 Hamm. Ohio R. 71. 

• See Hudson w. Granger, 5 Barn. & Aid. 27, 32, 33. 

® Piggott ». Thompson, 8 Bos. & Pull. 147, 150 ; 2 Liverm. on Agency, 216, 
216; (edit *1818.) 

* Gilmore v. Pope, 5 Mass. R. 491 ; Ante, § 274. It is somewhat diflicult to 
iDBconcile this CBfie with other admitted doctrines. If there be a consideration for ^ 
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46A , agbkot/ [CEi St];. 

by which he acknowledged, that he had received of A. B. an 
agreement betwee'n C. & D. " assigned to S. S., to collect the 


a promise, it does not seem material, from whom it comes. [See Colburn v. Phil- 
lips, 13 Gray, 66.] See on this point Pifrirott v, Thompson, 3 Bos. & Pull. 147, 
and the note (a), of the Reporters, ]>. 149. Lord Alvanley, in the case of Pig- 
gott V. Thompson, said : “ It is not necessary to discuss, whether, if A let land to 
B, in consideration of which the latter promises to pay the rent to C, his execu- 
tors and administrators, V may maintain an action on this proiiiisc.” The Re- 
porters, in their note, say : “ This very point arose in Lowther v. Kelly, 8 Mod. 
115, where the plaintift”s attorney had made a Ica^o by indenture to the defend- 
ant in his own name, rendering rent to the plaintiff, whom the defendant cove- 
nanted to pay. But the case appears to have been a<ljourued, after argument, 
without any decision. It is said b) Levinz, J., in Gilby v. Copley, 3 Le\. 139, 
that, when a deed is made intef partes, a stranger shall not take advanta^ of a 
covenant made for his benefit. But, where it is not made inter partes, he may, 
whether the deed be ind(*nted or not. For this he cites Cooker u. Child, lid. 24^ 
and 25, Car. 2, B. R., which was an action on a charter-party indented irt these 
terms : ‘ This indented charter-party witnesseth, that Bindley, master and part 
owner of the ship, with the consent of Cooker, the other part owner, hath let 
the ship to Child, on such a > 0 }cige and Child covenanted with Bindley, nec- 
non with Cooker, to pa> £300 , and it vras held, that Cooker might maintain the 
action. Lord Holt also, in Salter v. Kintrley, Cartli. 77, held, that one party to 
a deed could not covenant with another, who was no partj’, but a mere stranger 
to it. So, where a bill was sealed in this manner : * Received of A £40 to the 
use of B and C, ecjually to be divider!, to be repaid at such a time to the use of 
B and C,' it was resolved, that B and C might each sue for £20. Shaw v. Slier- 
woocl, Cro. Eliz, 729, aflirnied in error, Yelv. 23. But, where a bond was made 
to A for the benefit of B, it was adjudged the latter eould neither sue upon it, 
nor release it, he not being a party to the bond. Ollley v. Ward, 1 Lev. 235. 
Vide etiam 2 Inst. 673. With respect to the right of a third person to sue upon 
a parol promise made to another for his benefit, there is great contradiction among 
the older cases, all which are collected 1 Vin. Abridg. fol. 333-337, Actions of 
Assumpsit, Z. But, in Dutton v. Poole, Mich. 29, Car, 2, B. R. 2 Lev. 210 ; S. C. 
i Vent 318; S. C. Sir T. R.i}m. 302; and S. C. Sir T. Jones, 102,'the point 
seems to have been very fully considered and very solemnly decided. There, 
the fdthes of the plaintifFs wife, being seised of a wood, which he inten()||||jl to 
sell to raise fortunes for younger children, the defendant being his heir, in con- 
sideration that he would forbear to sell it, promised to pay his daughter, the plain- 
tiff’s wife, £1,000, for which the action was brought; and it was held, that the 
plaintiff might well maintain the action ; which decision was affirmed in the 
Exchequer Chamber. In that case, indeed, some stress was laid upon the near- 
ness of relatidinship between the plaintiff’s wife and her father, to whom the 
promise was made. But another case has since occurred, to which that reason 
does not apply. In Martin v, Hindc, Cowp. 487, the plaintiff declared against 
the defendhnti rector of A, upon an instrument in writing, dated, &c., whereby 



0 |. XV.] BiaHTS AS TO TniBD PEBSOTIS. 458 

money therein contained,” it was held, that A. B., being the mere 
agent of S. S., conld not sue the attorney for the moneys col- 


tl>o dcfenilant promised the plaintifF to retain liun as ciirato, till, &c., and to allow 
him per annum. The in^^frumont produced in evideneo a cortiBcate, 
addressed to the bishop., whereby the defendant nominate I tlie plaiiitifT his Cu- 
rate, and promised to allow him per annum. Upon lliis evidence tlie plain- 
tiff' was, after argument, held entitled to ret over against the dt fendard. So in 
Marchington v. Vernon, 1 Bos. k Bull, loi, in noli'^, Buller, .1 e\pTe'-*Hly says: 
‘If one porbon makes a j»romi^e to anolhei foi the bt‘nclit of a tlnrd, that third 
may maintain an aetion upon if.*” *J'lie dedsion in (iilmore v. Pope, .3 Mass. R. 
491, seems also in direct contliet with the doetiiin* in Iliirgins /• Senior, S Mecs. 
&. WeUb. II. 8.31, Ante, lG(),40i)a, 270. See also Ihimey v. IMuinley, 

6 Verm. K. 500. See al.so 2 Liverm. on Agiinv, (edit. Ibis), Taun- 

ton ayd South Boston 'rurnpike r. Whiiinir, lo Ma-s It. .J27. 3ii0, vommenting 
on fiilniore v. Pope, 5 Mass. U. 191. [In Colburn r. Phillips, 1.1 (iiav, CtJ, Jloar, 
J., .said : “ In Gilmore v. l*opt‘, 5 Mas*,. i'»i, \\liuh was an adnm upon a subscrip- 
tion lor sliareb in a turnpike coinpain, with a promise to pav the as-t •.'.meiits to 
the plaintiff’, who was an ai;eiit of the comp«inv, tin' iilaiiitilV was nonsuited, and 
Parsons, C. tl., said : * The at. (ion t aiinttt be maitiuoued in the name ol a mere 
agent of the corporation, in this transaetiou the plaiiiuff ha9 alleui d himself 
to be; there being no t onsidei.it ion, as lietwciMi the ajeid and suIkc fibers, to 
support an action of assumpsit.* This leniaik of the Chief Justice would seem 
to as^uIne that, to su]>j>ort a promise, the consideration must alwav.'? inoxe from 
the parly to whom the promise is made. ()ii e\aimning the case, the prombe is 
found lo be a part of a contiael to t.ikc* anft pax for shares ni the tuinjuke road, 
in coiishleration of being admitted a^ .t,s*>oi lates iii the corporation. Tins is very 
clear a contract with the corpor.ilion. The pioiiiiso is to pay the asM'ssmeiits 
to Gilmore, or order; but there is not in teims an\ pioinise to (iilniore him- 
self. Tlie appaient ])urj)ort, then, as x\ell as the legal effect of the in^t^ulnent, 
was an agreement with tin' corporation from whom the < luisuleration proceeded. 
P w^ould therefore stand as a ]>ioimse to^A. upon .i t onsuleiaiion reeeixed from 
A, to pay a sum of money lo B ; upon which it is now xxell settled in this Com- 
monwealth that B can ludintaiii no action, e.N:eept under iH*rtain ])ei‘uliar and 
limited conditions. Melleii ?». Whipple, 1 (ira}, 317 ; Pield r. Crawford, G Gray, 
116; Dow V. Clark, 7 Gray, lOS. In Buff’imi c. Chadwick, ^ jMds*?. 103, the. 
Court decided, that where a note was made to the pldiiitiir, describing him as 
atrent pf the Proxidence Hat Manutiioturing Company, the aetion i*ould bo main- 
tainod by him, although the objection was suggested that he wa.s a mere agent, 
and that the eon.sideration moved from the companx alone. T’hey dl^ting^ish 
the case of Gilmore r. Pope, which was cited by the dcleiulautb* couiibcl, ai.d ob- 
serve that in tliat ease ‘ the contract was ihreetl) with the corporation.* lu the 
case of Connnercial Bank v. French, 21 Pick. 48G, it xxms decided, that a j roinis- 
BOry note tp * the cashier of the Commercial Bank,* (ho note being the jirop- 
erty of the bank, was a contract with the bank, on which the corporation might 
sue. Gilmore a. Pope is cited as sustaining the dccUion ; but the case rcbts upon 
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lected ; but that the suit should be by S. S. So, T^cre a bill of 
lading acknowledged that the master had received the goods of 


the doctrine that, by a just construction of the lanpuajjc used, as terms of descrip- 
tion, the contract was made with the bank. In l^astern Railroad v. BeniMhct, 5 
Gray, /)(>!, it was determined tliat upon an order payable ‘to D. A. Neale, Presi- 
dent of the Eastern Railroad Comjiain/ the oorpoi«ition, beinjr the roal party in 
interest, might sue in its own name. The authorities %vere fully examined and 
discussed, and we are satisfied with the eorrectness of the decision ; but no ques- 
tion arose in that case whether the action might not ha\e been maintained, if 
brought in the name of the j)a}ce. In (iiinn v. Cantiiu, 1(> Johns. 387, the ac- 
tion was upon a receijit gi\en to an attoine\, upon an uiulerlaking to collect the 
money due upon a contract beloiiiring to hU pnnciiial ; but the Court noth e the 
fact that there was no express ]»romi'ie to piy the mom \ lollected to the attor- 
ney; and only decide that the promise implied b} law troih the in«t?umcnt was 
to the principal , a \icw consistent with th.U ^\hich ue lia\e siiirgcstml in regard 
to the case ot Gilmore v. l’o]>e. TIutc is a class of cases in width it has been 
held that a promise to a public ofh< er, in bis otbci.d capacity, mu^t be enforced 
by a suit in the name cd'the ]mbb( Ixnl} for A>liich lit acts, Pi^rott r 'I lionijison, 
3 Bos. it Pull. 147; lush v Wtbslei, a thecnl. 171, (bill iiid /. UcMicjlds, 20 
Maine, 4.5, Thc^ liiinciplc* is analoirons lo tli.it 'vvlm li liold-i that one who signs 
acontiacl as a imblic ollu ei is not jH*i^imall> icspon^ible ujion it, though the 
ground upon wliitli it is jiiit is, that a just coiistimtion ot the (oiilia< t makes it 
the contract of the piimipal. Jn ThaUlit'r v A\ inflow, > ^lasop, >1,. Justire 
Story held, that an agent, not ha\ing an} leual oi equilalde intciest m a promis- 
sory note, cannot suc^ as indorsee upon it. Ilu onh aiithoiities which he names 
in support of the dot Irine, .ue (?iimi » (\iiitine and (iiiiiioie » Pope, before cited. 
If tile effect of the decision is nic reU this, that puttiiu a pionii>soi} note into the 
hands of an agent, indorsed in blank, without aii} aufhorit} 4*\|»ies-, or implie«l 
to him to bring a suit upon it, wdll not eon^tllule sm h a tranJei of the note to 
him as will support an action upon it in his mnic, wi have- no doubt of its cor- 
rectness. Sheiwood i>. Ro}s, 1 1 Pick Ruf Stoiy on Age m }, ^ it is 

said that ‘if a ncgoti.ible note is indoiseci in blank, and ‘^iMit b} tlu‘ owner to liis 
agent tor collection, the agent nia} sue thcrccm in Ins own name* as indorsee;* 
and in IGl, that ‘if an agent shouhl procure a policy ot iii'^uiancc in iiis own 
^name, for the benefit of his pi me qial, the age nt, as well as the princ ipal, may sue 
thereon.' In 3'i2, .>33, 335, 330, the doc tunc is statcxl in the brcjadest terms, 
that whenever the contiact is made in writing expres^l} with the agemt, and im- 
ports to b‘» a coiitrnc t personally with him, and also where* he* Its the onh known 
or ostensible piinci])al, and therefore is, in contempl.ition of law, the real con- 
tracting party, he maj ue in his own name. And such is the geneial current of 
the authorities; and we are satisfied that, to BU])jjoit an action upon an express 
promise, it is^n general iminaterial wlu*ther the consideration move from the 
promisee or from another. In Baxter v. Read, cited in I)}er, 272 note, it was 
< adjudged, that where Baxter had retained Road to be miller to his aunt, at ton 
shillings per week, this will support an action on the case ; for although it is not 
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A, and the master undertook to deliver them to A, and in his 
name, according to usage, to B or his assigns, (hej or they) pay- 
ing freight ; and the goods were the prop<Tty of A ; it was held, 
that A, not B, ought to bring a suit for tljc goods, or for dam- 
ages done to tlnun.^ 8o, where a bill of lading w^as for a ship- 
ment of goods consigned to A for Ihe i^rounl of B; it was held, 
that B, and not A, was the proper parly to bring an action for 
the non-deliv('ry.^ 8o, where the mayor of a eorpoiation, in be- 


beneficial fb l»a\tcr, it i» C‘liarL!‘‘ablt* to Ilrad/ In (ntoduin r. Wlllonjrljliy, Pop. 
17S, Dodfridiie. »]., ‘'iO" : • ll' :i siratii:**!’ s.nili, “ Poi In ir "-nch a dt ht otM S. and 
J will pa} it,” it IS a uocxl cnn-'idiTatinu for tin* lu^'. i(» tin* pl.ilnlill.’ In Sar«ri‘iit 
V. Mnrri*', .‘1 Piini. \ AM. ^77. it was h«‘M that the \ cnMld iml sue for 

damapr** to j»oods on Ixnrd tin- drU'nd iiit’-* \>*-''<!. tlio i-nii‘*i'jinM* hrinjj 

only <hi‘ a^ciit ol tin* ( and ha\inj no pir^iiit intoii^t in tin* L:<*odq 

at tilt* tiiiu* of tin* injnj}. Ihil lliori* tin* lull i»t ladinii statrd Uu* ji*(t‘jpt of the 
jiood- t'joiii till* <*on^!i;not ", .ind niuloituok ‘to d*h\fr ilu* "nn»* lu xon, and in 

}oiir ii.nnc, at cordiiij lo ( and lo Mr. in tu- l,i> a^'l.^n’'. pavinii 

In'i^ht,’ \t’. In iSiin^ Iloivh '» Ihirn. C\. Ailolph. .'I 'ind 2 Nt \. \ M mn. nl»h 
laird Drninan a"<»‘Ms, that ‘it i" a wi'll-t*"t.ihli’'lu*<l rnh* ni thil whoj** a mui- 
Irart, not ninh*i* "i-.d. i" inid<‘ with an a^o*ni in hi" tiwir iiamo, loi* an iindi"olo"rd 
principal, t itln*r tho a'joiit oi ihr pi no ipal ina\ ‘'lu* npoii il.’ In tiu* r,i"L‘ :u har, 
ihocoiitiau WU" with tin- plaiiitill in hN own n inn*, no <*-lK‘r pi iin ipal wa^ th.*>- 
clo">i‘d, and it w.i" i \rrniod on hi" p.i.i. W«* think ihv pioini'v* oi‘ iho th l».*ndant'4 
wa- njion a ^nlih i«*nt ctin"! Imilion, and in i} ho t-nlon-iMl li\ tin* pi‘r"on to whom 
it w’.i‘< o\pn*""l\ inad<‘.*‘j 

^ ^'lunnt r. Alorri", ,‘l Ilani. \ .Vld. 277. St i* al "0 Kvan^ /. Marh-tt, 1 I.d. 

Uh}!!!. 271; 12 Ahid. U. 1 .‘nl ; .‘1 Sialk. 21U. l>ut soe Pah*} on A.:oni}. li\ Jdo}d, 

.‘161 : AnU*. ijij 2d;», 2(i!l, 2: 1, .'UM. 

Had. It Iia" hi'i‘n math r of stuno nnitranoi} of opinion, wln‘tln*r, if a hill of 
laSii.or (Mjatains a flaii"v*, that tin* j;oi)d'» "hall hi- dtliM'rol to tin* "hippor tir hia 
a.«d;;n", and it is indor."i*d to an a»«*nt of tin* "hippor, tin* auont ran. a" 
inainiaiii an a<*lion lor tin- non-th*li\c-r} <ir conMTMon of tin* Laiod-t. as In* ha" no 
int(*n*"i in tluMii hoforo lliry romo lo hand. In C’o\c r. ll.irdrii, 4 K. 211, 

tin* ('ourt intiniatod a "ironu opinion, tint In* oonlil not. Lord Kllviihoron'^h, in 
AVarinjr v. C’o-\, 1 (.\iiiipo. IL .'16‘.*, rulnl tin* Miin* point the sann* wav. lint Mr, 
ralej ^ays, that it svems at piv^ont to hv svUlvd, that he ina} . pvtuidvd iho \ ou- 
Mi'nmont ho not rctuntonnaiidvd. IJiit for ihi." in* vltv" no authority, oxcopt an 
unreportvd anonymous dooision hoforo Lord Klh'nhoron«ih, at the MltiiiLi" altvi’ 
'irinit} IVnii, 181U. Palvy on Aj^oiu-y, li} l..lo}d, .‘UJI. Sve Abbott on Shipp. 
Tt. 8 , vh. 2 , § 8, p. ‘21(>, (Amor. edit. Is2i»); Anto, § 271 and in*lo. In (iiiihtli 
'<’• bi^ledvw, G Sor^. it Kiiwlo, 420, gotids wvro shijipod at Liverpool by A on liib 
own account, but by the bill of lading tin*} were luach* deliverable to 1? or Iiis 
assigns at Pliiladelphia. Tlie freight on the jroods was paid at Liverpool by A. 
It was held, that 11 eould maintain an action against the owner of the ship lor loss 
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half of himself and the rest of the 1)i]ijfgesses and cdmmooalty of 
tire corporation, sighed iif his own name, as mayor, a meqtioran- 
dum of a sale of some real, estate of the corporation .with the 
purchaser, and' they thereby mutually agreed to perform a^ ful- 
fil, on each of their parts respectively, the conditions of the sale ; 
it was held, that the maj^or could not maintain an action upon 
the agreejipent against the purchaser for a breach thereof ; for he 
acted merely as agent of the corporation, and did not contract 
on behalf of himself personally,^ So, where a note was given 
by B to A, “ Treasurer of the committee of the surplus /und of 
a town, for money loaned by it with the authority of the ^town, 
rf was held, that the suit was properly brought in the name of 
the town, and could not be i)ropcrly brought by A in ^ his own 
name, as he had no interest in the note.^ So, where a note was 
giVSen to A, the land agent of a State, in his official capacity, it 
was held, that the suit ought to be brought in the name of the 
State, and not of So, where a note was given pi\.ii)le “to 
the cashier of the Commercial Bank, or order,” it was lu Id, that 
the bank mighJL properly maintain a suit thereon in it5» (*orporatc 
name> So, where a person subscribed an engagement to pay 


by the noutligcnt carnaire of the jrood*^, although 1> wab but an afrent, toi the 
legal proj 1 1 1} b} the bill of lading \eMt(l iii J> in trust ioi A. Thib List (asc 
contains a review of the Enylibh di cisions, ai.tl a*' tlx re was a didi lein e of opin- 
ion on the beiuh, (3Ir. JustK e (xibson disstnting,) the point wab i \aniiiifd wifli 
extraordinary ( are and ability. See Aino't f . 1 1 in])( lU \ , s Mees \\ tlsb. 7‘is , 
Ante, 203, 274 ; Dunlap v, Lambert, 6 Clark & rniiitli. II 000, 02o, 027 , Ante, 
§ 274 and note. 

1 Bowen t. Morns, 2 Taunt. R. 374, Ante, 151. It mu^t be admitted, that 
some of these cascb stand upon \tiy nut and ciitical grounds. The true prin- 
ciple undoubtedly is, that, w]ierc\ei, taking the whoh* languige of the instiiiineiit 
together, it is to be inferred, that the jnoiuise is made, not to the agent jn ibou- 
ally, but through him to the pniuipal, there tire suit bhoiild be bi ought in the 
name of the pimcipal, and not of the agent. But there C( itainly is no legal dilh- 
culty in making a promise to an agent to pay him iiioneA, oi to dtliiei to him 
jgoodb for the use or benefit of bib principal ; and in sue h a ( ase it bhould seem, that 
agent might maintain a suit in his own name u})on su< h a coiiti ai t. See ante, 
^ 154, 395 , 2 Liverm on Agency, 215-225, (tdit JK18). 

The Inhabitants of Garland v. Reynolds, 2 Appleton, R 45 But sec ante, 
§ 894 .. 

3 IririNV. Webster, 8 Greenl. R. 171. 

4 Commercial Baak v» French, 21 IVk. R 48G And see Eastern Railroad v, 
Bei&adicti 5 Gxi^y^ 591 j Ante, §§ 154, 155, IGl, 2G9, 270, 275. bee also Medway 
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to A. B., or (ft'der, assessments on shares taken by him in a 
turnpike corporation, it was held, that tffe corporation might 
maintain an action thereon, A. B. being their agent, and that 
the agent A. B., could notJ So, a note given to A, “ as town 
treasurer,” is not suable in his own name, 2 but is suable in the 
name of the town.^ The like interpretation has been, applied to 
a note payable to A, “town treasurer, or his sucecb&ors in otlice,”^ 
and to a note payable to the selectmen of the town of A? [But 
ill a later case in the same court, tliis docTrinc was doubted, 
and it was tluTc held liiat a promis&ory note payable to “ A. B., 
cashier,” might be sued by A. B, in his own name,''] 


C()trrm ^laimfaHoiv r A«1 inn, 10 MaN«. 11 AmIl*. ^ 200, note ; WocKl-itock 
Baifk u. l)()vvhi*r, 27 Vi‘riii. 4s2. 

* Tauiiloii and South Hon(oii Tiinijiikt* v. Wliitin£r, !<» U 027; (lilmore 

i\ I’opi*, 5 Mass U. 1*tl. It i*. diilh ult, if not inipra«*ti{MlfU*, to nroiudh* all 
the taM's uj>on tliis suhjoct. Main id iIkmii niijrht ’ot* !^(‘nM<*ih*d h} tin* doi tniu*, 
that eitluM t ho age'll t ortho piinc'ipal iiiiijht suo in sucli Sco Dupont i*. 

IMouiit IMfa^anl C'o. *» KichaiHUon, 2710. 

2 fsSV/ 7^0 /#, as to not Im nn: suahle in bi^ own naiiio.J 
d Hind" 0 Stone, Kep. 230. 

^ Arlington r Hinds, 1). Chij>iiian's U. 431. 

^ Middh'hur} r. C\i9S, »» Veim. IL 10a. 

(® .lohiisoii V. C\ithn, 27 Verm S7. Vnd Dennett, J.. sud ■ “At somewhat of 
an early da\, in the ease ot the Ttmn of Aihinrti'n e. Hinds, 1 D. Chip. 131, it 
was hi i’ dill where the note was <ri\eii to Lutlur Stone, town Iroasiiiur, or his 
siieeess^^s in olliee, tlie aotion niiLjhi he iiiaintaiiH d on it in the name of the town 
of Ailiiiitlon : and, in that ease, the position was aihaneed In the judge who ga\e 
the Opinion of the Court, that, though the ciition might he maintained in the 
naiLe ot til*' town, \et it would not tollow hut what Stone uiiglit also ha\c the 
ai'tion in his own name. Tlie prineiples of that case have heen followed in 
bevenil suhseipient eases. Vhe ease in Chipmaii arose uiuler somewhat peenliar 
ureumstanees, and the CJouit must hd\e been ^lre^sell with the neeesbity of buti- 
taining tl at aetion to pre''ent a failure of jubilee in that ]iartieiilar rase, and the 
Court found it neeessdc’y to assume that the law-mereliant was not adopted 
in this State, in order to a\oiil the elVeet of the position that, upon commercial 
paper, the perbon wlio apjicars iipini the face of the pa]>er to haNe the legtd inteivst, 
must sue ; and that you eaniiot resort to matter nit mule the noU* to determine who 
may sue upon it. But it hast long been settled in this State, that the law moi- 
chfUit was a part of our law, so that it now a]>);>ears that tie 'lery ground uj on 
■which the ease of Arlington v. lliiids.was based, has been long since vswept away. 
If the principles which arc applieablo to the east* of princi|)al uiul agent could 
have been rightly applied to the ease of Arlington v. Hindi', it might have been 
sound. In biieh case it is familiar law, that the action may be brought in the 
AUlfiNCY. 3!) 
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§ 396 . The second class of cases wouldlUkem scarcely to re- 
quire any illustratioii^ for, as the agent acts in his own tiamc, 
without disclosing any other principal, it follows, as an irresis- 
tible inference, that the other contracting party binds himself 
personally to the agent. This, indeed, would seem justly to 
follow from the reciprocity of obligation on the other side ; for 
(as we have already seen) the agent is in every such case un- 
deniably bound by his personal promise to the other party.^ 
Hence it is, that if an agent sells the goods of his principal in 
his own name, and as if he were owner, he is entitled to sue 
the buyer for the price in his own name, although the principal 
may also sue.® [So, if he sells goods on a condition not com- 
plied with, he may maintain replevin for the same.^] And, on 
the other hand, if he buys goods in his own name, as pur- 
chaser, he may maintain action on the contract against the 


name of the principal front -whom the consideration moves, or in the name of the 
agent with whom the contract was ostensibly made. Though this Court have 
been repeatedly called upon to repudiate the <*ase of Arlington v. Hinds, as being 
a departure from the principle^ of the law-merchant, they have hilhert# de- 
clined; and subsequent decibions ha^ebeen made upon the authority of iLatea^e, 
which would seem to be opposed to the current of the cases which ha\e betMi 
decided upon the principles of the commen-ial law. it may be a matter of 
some importan(*e that there should be a uniforinily of d(‘cision on eoinuuTcial 
questions in the diiferciit States, and how long our courts w'ill adlpre to the 
authority of the case of Arlington r. Hinds for the sake of pre.ser\iiig uniform- 
ity in our own de<Msions, though it mars the Mmmetry of the commercial law, 
must depend upon the subAcqueiit adjiidii'atitm*^ of this Court. There ma\ be 
a difficulty, as the counsel argue, upon the jirintnjdcM of the ooinmorcial law, 
in holding that either the cashier or the bank can maintain an actipn on this 
bill, at their own election But let that be a<> it nia\, we think it ii» clear that 
this action is well brought. The cases are lumteroug, where it has been hehl in 
cases of promissory notes and bills of exebange, that a promi.'-e to the agent, 
naming him, and not his principal, although the word agent, or cashier, be added 
to his name, is a promise to the agent as an indivi<lual, and the addition i.s sim- 
ply deseriplivfe ot the petson.”] 

1 Ante, § 2G6-270, 290, 291 ; 9 Chitty on ('omm. and Manuf. 211-914 ; Ante, 
jl60; Paley on Agene}, by Llo}d, 288, 289; Id. 361, 362; Jd. 8G4-367; 
Leeds V. The Marine Insur. Com. 6 Wheat 565 ; Sims r. Bond, 3 Barn. & 
Adolph. 303. 

* Ante, g§^9<>, 291, 293; Bcebee v. Kobert, 12 Wend. 413; Bickerton v. 
Burrell, 5 M, & Selw. 383. See also Banner v. G rote, 15 Meeson & Welsby, 
R. 359'; Post, § 496, note. 

3 Tyler v Freeman, 3 Cush. 261. 
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seller, whether it be for a delivery thereof, if wrongfully with- 
held, or upon any warranty on the same, in the same manner 
as if he were the only party in interest.^ The principle will 
apply with far greater force, when the agent has an interest in 
the property, or a lien on it, as we shall more fully see in the 
succeeding pages.^ 

§ 397. The third class of cases is, where, by the usage of 
trade, or the general course of business, the agent, although 
known to be acting as such, is dealt with, as if he were the 
owner or principal, so that the contract *is deemed a personal 
cx)htract with him. In cases of this sort, it seems to be wholly 
immaterial, whether the contract is deemed to be exclusively 
made with the agent, or whether the real principal, also, has a 
right, as an implied party, to avail hiiiivself of the eontraej.® 
The fourth class of eases is, where the agent has made a con- 
tract, in the subject-inaiter of which he has a special interest or 
property; wliether he professed at iha tiine^to be acting for him- 
self or not. For the most jmrt, the illustrations arising under 
the third and fourth classes, embrace mixed considerations, dc- 
l)cndeiit upon the usage of trade and business, and a special 
interest or property of the agent in the thing contracted for, or 
the business done. They will, therefore, be eonvenienlly dis- 
cussed together. It may be laid down, as a g(‘neral rule, that 
wherever an agent, although known to be such, has a special 
jiropeMy in the subjeet-rnatter of the contract, and not a bare 
custcH.y thereof, or where he has acquired an interest in it, or 
has *i lien upon it, he may, in all such case«, sue upon the con- 
tract.^ Thus, for example, as we have seen, an auctioneer may 
maintain an action in his own name, for goods sold by him at 


1 Antc,§§ 290, 291, 293; BoeW r. Robert, 12 Wend. 413 ; Bickorlon r. Bur- 
rell, 5 M. & Selw. 383. See aUo Rajner v. Grote, 15 Meeson & Welaby, R. 
*159 ; Po^l,‘§ 499, note. ’ , 

* 1 Liverm. on Agenc}, 220, (edit. 1818) ; 3 Chitty on Comm, and Manuf. 
211 ; Poht, § 397. 

Ante, §§ 269, 270, 272-280; Tost, § 403-412, 418-440. 

* Atkyns r. Amber, 2 Ksp. R. 493 ; Ante, § 164 ; 1 Livtrm. on Agency, 215- 
219, (edit. J 818) ; Jo*>e{)h i7. Knox, 3 Camp. R. 320; Williams u. MillingloOi 
1 il. Black. 81, 84; Raley on Agency, b) Lloyd, 861, 862; Sargent r. Morns, 
8 Barn. 8c Aid, 276, 280, 281 ; 3 Chiity on Comm, and Manuf. 210, 211 ; Leeds 
V. The Marine Ins. Com. 6 Wheat. 565. 
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Vft at private auction*^ It will make no difference in the 
)0a$er that the goods are^even sold On the land of the owner, and 
af6 known to be his. property ; £cr an auctioneer has a posses- 
sion, coupled with an interest, in goods which he is employed to 
sell, and not a bare custody, like a servant or shopman? An 
auctioneer, also, has a special property in the goods to be ^sold, 
and a lien for the charges of the sale, and for his commis- 
sions? 

§ 398, Upon a similar ground, if an agent is answerable to 
his principal for the price of the goods sold by him, or for kny 
other debt contracted by or with him in the course of his agency, 
he will be entitled to sue for the price, or other debt, in his own 
name? Thus, for example, an agent selling under a del credere , 
commission, is entitled to sue for the price of the goods sold by. 
him. Indeed, as between himself and the vendee, he is gener- 
ally treated as the owner of the goods ; and of course he is 
entitled to the general rights of an owner ; but still he* is so, 
subject to the superior rights of the principal, not incompatible 
with his own.^ So, if an agent procures a policy of insurance 
in his own name for his principal, and pays the premium ; end 
it turns out, in the event, that the policy never attached, or is 
void from some circumstance, of which he had no knowledge ; 
he may sue for and reco\er back in his own name the premium, 
which he has paid therefor.^ So, if an agent has trans^rred the 
money or property of his principal, finder circumstances which 
give him a right to recover it back, be may do so in his own 
name, notwithstanding his principal may maintain a like suit 
therefor ; the agent (as wa^ said by Lord Mansfield) may main- 
tain the suit from the authority of the principal, and the princi- 


' I Ante, § 27. 

* Ante, § 27 ; Williams v. Milliiigten, 1 H. Black. 81, 84. See also Robinsoa 
Rutter, 8Q Eng. Law & Eq. R 401 , Coppin w. Walker, 7 Taunt. R- 
a87 ; 8 Chitty on Comm, and Manuf. 210, 211 ; Coppin v, Craig, 7 Taunt. B* 
248 . 

8 Williams v. Millington, 1 H. Black. 81, 85 , Ante, § 27. 

' 8 Chitty on Comm, and Manuf. 210, 211. 

8 fi^Mightdh u. Mathews, 8 Bos. & Pull. 485, 489 ; 3 Chitty on Comm, and 
Maauf. m ; Post, §( 402, 403. 

8 Buice, 12 Bast, 225. See Leeds v. Mar. Ins. Com. 6 Wbiat. 
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pal may maintain it, as proving it paid by the agent.^ But per- 
haps, strictly speaking, the agent acquires such right, because of 
his responsibility for the money or property to his principal, and 
the interest which he has in indemnifying himself. Indeed, the 
proposition may be laid down in broader teim*^, that, if an agent 
pays money for his principal, by njistake or otherwise, which he 
ought not to have paid, tlie agent, as well as the principal, may 
maintain an action to recover it back.^ 

§ 399. The cases of contracts tnadc by masters of ships, 
relative to tlujir repairs and usual employment, and other inci- 
dental contracts, belonging to their ollicc and duties, fall under 
the like consideration. We have seen that the master of a ship 
is ordinarily liable on all such contract'^, made in virtue of his 
office ; and there is a reciprocal obligation on the other party 
to the master.'^ Indeed, it would be an anomaly to hold that 
the contract is, for the purpose of cbari'ing the ma>ter, personal 
on hia part; and, at the same time, tint there i& not, on the 
otluT bide, a corrcbpoiident re^ponaibility to him ; since the foun- 
dation of the contract, in every such case, musi be a mutual and 
reciprocal consideration, sufficient to create a mutual and recip- 
rocal obligation. 

§ 400. But the most common illustration of the third class of 
cases, and that, indeed, which presents the principles upon which 
it is founded in its clearest form, ib that of a factor. In regard to 
forei ;n factors, it has been already stated that they are generally 
treated, not only as principals, in all contracts made with them 

* Stevenson w, Moi timer, Cowp. IL 806; Holt v. Eh, UEUis &. Blackb. 795; 
lb Eng. Law & Eq. K. 422. 

8 Post, § 436 , StovLMl^>on v, Mortimer, Cowper, K. 806. In this case Lord 
Mivnsfk'ld said . *• The ground of the nonsuit at the trial was, that this action 
could n( t be well maintained by the plaiiitifTs, who are the owners of the vessel^ 
in ((uestion, but it ought to have been brought by the master, who actually paid 
the money. That ground, ihercfore, makes now the only question l>efore us ; 
as to which, there is not a i^rtiolc of doubt. Qui Jacit per aiiwn,/acii per se. 
Where a man pays money by his agent, which ought net to have been paid, 
either the agent or principal may bring an action to recover it back. The agent 
nigy, froii^'the authority of the principal ; and the principal may, as proving it to 
have been paid by his agent.” See also Paley on Agency, by Lloyd, 362, and 
Bickerton v. Burrell, 5 Manic & Selw. 883. 

3 Ante, §§ 36, 116, 266-268, 294, 295, 298, 299 ; Coppin o. Craig, 7 Taunt. R. 
248 ; 1 Bell, Comm. 422, (4lh edit.) ; Id. p. 523-538, (5th edit.) 

89* ^ 
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jilAd by them, but also aS ezdiusiva {ivriiieipale, (unlees other Sr- 
^mst^ces repel the prasumptioni) whether they ate known to 
be acting for others, or not so that exclusive credit is ordinarily 
deemed to be given by them and to them ; and they alone, there- 
fore, are ordinarily entitled to maintain actions on such Con- 
tracts.'^ This, doctrine is in conformity to the general usage of 
trade ; and it was, in all probability, originally derived from it, 
as affording a just exposition of the intentions of all parties, and 
as being founded in public- policy and convenience, and in the 
safety, if not the necessities of commerce.^ 4 

^ 401 . The same doctrine has been applied with some modi- 
iications, to the case of domestic factors. The latter are, by the 
usages of trade, treated as principals, although not as exclu- 
sive principals (for the real principal may sue and be sued on 
the contracts of his factor) ; and this without any distinction, 
whether, in making the contract they are known to be acting as 
factors, or not ; whether they act under a del credere commis- 
sion, or not.^ In every contract so made by them, they are en- 
titled to sue, and may be sued, as principals.^ 

\ 401 a. The case of factors, both foreign and domestic. 


1 Ante, §§ 268, 290, and the authorities there cited ; Post, §§ 423, 448 , 1 Bell, 
Comm § 200, (4th edit) ; Id p 491, (5th edit ) , 1 Liverm on Agent), 226, 227, 
(edit. 1818) ; Paley on Agent}, b} Llo}d, 218, 334, 373, Addi-tou v Gandase- 
qm, 4 Taunt. 574 , Thomson v Davtnport, 9 Bam & Cressw 78. 

S Ante, §§ 268, 290 , Wilson t; Zuluetta, 14 Q B. Rep 405 , Post, § 423 , 
1 laverm. on Agency, 226, 227, (edit 1818) ; 3 Chitty on Comm, and Manuf 
^ 302, 803. See Taintor u. Prendergast, 3 Hill, R. 72 

3 Ibid. It seeffla have been held in Taintor v Pieiidergast, 3 Hill, R. 72, 
73, that the a^ent is liable equally, whether his principal be a foreignei or not, if 
he does not distlose his principal, unless exclusive credit has been given to the 
agent. Ante, § 268 ; Trueman v. Loder, 11 Adolph. & EIL 589 , Kirkpatrick v. 
Btainer, 22 Wend.,R. 244. 

* ♦Ante, §§ 34, 110-112, 161, 162, 266, 268, 290, 293; Paley on Agency, by 
Uoyd, 824, 361 ; Houghton v. Mathews, 8 Bos. A Pull. 485, 489 , 1 Liverm. on 
Agency, 226, 227, (edit. 1818) ; Levenck v. Meigs, 1 Cow. R. 645, 668, 664 ; 
K Obitty on Comm, and Manuf 201, 202 ; 2 Bell, Comm §§ 41 7, 418, (4th edit ) ; 
». 40X, (6th edit) 

* ^4iSte|^ 34, 110-112, 161, 162, 266, 268, 290, 293; Paley on Agency, by 
^t4oydy^61 ; l^Aughton ti. Mathews, 3 Bos. & Pull. 485, 489 ; Sadlci^ n. Lei^i 
4 Caw|ri^ !l^ 385 ; 1 Liverm. on Agency, 215-221, (edit. 1818) \ Id. 2S6, 227 , 
GiraMl! 4 ^tagglurt, 5 Serg. & Rawle, R. 27 ; Smith on Merc. Law, B. 1, ch. 
§6,j»|al«^W«.(3|edk. 1843.) 
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affords an equally striking illustration of the fourth class of cases. 
Where factors are employed io sell goods, they are understood 
to be special owners, to be entitled to the management, control, 
and. possession of the goods, and to have full authority to sell 
them (as indeed they usually do) in their own naraes.^ Where 
they are employed to buy goods, similar considerations apply. 
They become personally liable to pay for them (although their 
principal may also be liable) ; and they have a right to the pos- 
session of them, and a special owlle^^hip in them.- In both cases 
they have also a lien on them, or their iirocceds, for their com- 
missions, disbursements, and advances touching them, as well as 
a lien for their general balance of accounis, subject to the excep- 
tions already stated.'^ They may al&o maintain suits in their 
own name for trespasses and iorta committed on all goods, while 
in their po^sc&sion as factors, founded upon their special owner- 
ship and rights therein.'* 

§ 402. But although agents are tlms entitled, in a variety of 
cahes, to maintain actions upon contracts made for, or on behalf 
of their principals, whether known or unknown ; yet the right 
thus conferred upon lliem is not unlimited, either in regard to 
their principals, or in regard to the other contractiiig parties. 
Subjt^et to the exceptions, \\ hicb will be presently stated,* this 
right of agents is subordinate to, and controllable by, their prin- 
cipals ; and in favor of the other contracting parties, tliis right 
is uIm) moditled, so as not to work any injustice or VTong to 
then..^ Both parts of this proposition inay require some illus- 
tration ; and then the exceptions will naturally follow. ♦ 


1 Ante, §^5 S4, 110-112, 161, 266, 268, 290, 203. 

9 Ante, 39, 110-112, 161, 162, 266, 268, 290, 293 ; 3 Cliitty on Comm, and 
Manut. 210, 211. 

3 Ante, §§ 34, 872, 3*8, 376, 377, 379 ; Post, § 407 ; 3 Chitty on Comm, and 
Manut*. 210, 211; 2 Bell, Comm. § 799-802, (1th edit); Id. *B. 114-118, (5th 
edit.) ; lludbon u. Granger, 5 Barn. & Aid. 27, 32-34. 

* Paloy on Agency, by Lloyd, 28, >-288 ; Id. 363-368 ; Williams v, Millington, 

1 H. Bla(‘k. 8l ; Smith on Merc. Law, 77, (2d edit.) ; Id. B. 1, ch. 5, § b, pp. 
138, 189, (3d edit. 1848) ; 1 Livorm. on Agency, 226, 227, (edit 1818) ; Post, 
§ 415. • 

* Post, § 407-410. 

« Smith on Merc. Law, 77, (2d edit) ; Id, B. 1, ch. 5, § 6, pp. 138, 189, (3d 
edit 1848) ; Atkyns v. Amber, 2 Esp. R. 493 ; Ante, §§ 160, 161, 269, 270. 
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§ 403. In the first place, then, the right of agents is subordi- 
nate to, and controllable by, their principals.^ Wherever the 
principal, as well as the agent, has a right to maintain a suit 
upon any contract, made by the latter, he may generally super- 
sedi the right of the agent to sue,, by suing in his own name.^ 
So, the principal may, by his own intervention, intercept, sus- 
pend, or extinguish the right of the agent under the contract ; as, 
if he makes other arrangements with the other contracting party, 
dr waives his claims under it, or receives payment thereof, or in 
any other manner discharges it.® This, indeed, results from the 
general principle of law, that every man may waive rigl^ts, or 
extinguish rights, the benefit whereof exclusively belongs to him- 
self; and, that, whatever rights are acquired by an agent are 
acquired for hi^ principal. Quicquid acquiritur servo^ acquiri^ 
tur domino.^ Quilibet potest renvnciare juri, pro se introductofi 
Of course this doctrine is applicable only to cases of pure agency, 
where the agent has no lien or other interest, or superior right in 
the property. If he has any, to the extent of such lien, and other 
interest and right, he is entitled to protection against the prin- 
cipal.® 

I Post, §§ 410, 429. 

9 Sadler v, Leigh, 4 Camp. R. 194 ; 1 Liverm. on Agency, 221, (edit. 181S) ; 
Paloy on Agency, 285-;288 ; Id. 326 , Id. 363-367 ; Id. Ill, note (3) ; Taintor v. 
Prendci^ast, 3 Hill, R. 72, 73; Girard v. Taggart, 6 Serg. & Rawlc, 27. In the 
case of Sadler v. Leigh, the contract was made with a factor, for the purchase of 
goods for his prmcipal. The latter afterwards became bankrupt. Lord Kllen- 
boTOUgh held, that the factor was a good petitioning creditor, under the bank- 
rupt laws, for the debt. But, it appearing, that after the purchase, there bad 
been a communication between the principal and the purchaser, whereby the 
former agreed to consider the latter as his debtor, and he had taken steps for 
recovering the debt directly from the purchaser, Lord Eilenboroiigh held, that 
the factor's right was gone. He said : “ This last fact, I think, is iatal to the 
petitioning creditor’s debt After the intervention of the principal, the right of 
the factor to sue was gone. The debt was then due to the principal, in the same 
iMimner, as if the bale had been made personally by him in the first instance.” 
.Ante, 160, 161, 269, 270. 

3 See Coppin v. Walker, 7 Taunt R. 237 ; Coppin v, Craig, 7 Taunt E. 248 ; 

]psli^y on iAggnc^, by Lloyd, 862; Morris v. Cleasby, 1 Maulc & Selw. 676; 
i Umm. on Agency, 226-228, (edit 1818) ; Walker v. Russ, 2 Wash. Cir. R. 
2$B ; *3^ Comm, and Manuf. 201-203. 

4 Ahridg. 827 ; Co. Litt 117 a. 

8 2 leiiv ; Wmgatc^ Maxims, p. 488. 

8 Ante, f§ 371, 378. 
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§ 404. In the next place, in respect to the rights of the other 
party, with whom the agent has contracted. If the suit is 
brought in the name of the agent, instead of the principal, upon 
any contract knowingly made by the former for the latter, the • 
other contracting party will generally be entitled "to make the 
same defence, and establish the same claims against the ngent, 

^ that he would be entitled to, if the suit were brought in the name 
of the principal.^ Thus, for example, if a sale of goods ia made 
by an auctioneer, or other agent, notoriou'^ly for 1 principal, 
the purchaser may, if he has no notice of any olaiins or demands 
of the agent uikjii the principal, make payment to the principal ; 
and his payment will be available in a suit brouglit by the auo- 
lionebr, or other agent, notwith^^tanding any latent claims or 
liens, which the auctioneer or agent may have ; for it is his duty 
in such a case to make his claims known to the pnrclia-*er, other- 
wi.se th(' latter may fairly prcbiime, that a pavinent to the prin- 
cipal will be a just fulfilment of his contract.- So, in the like 
case, if the purchaser has a set-off against the prin<*ipal, and has 
bought in reference to that claim, he may set off the claim in a 
suit brought by the ag(*nt, with the same effect, as if it were 
brought by the principal.** So, if the jnircha'-er has purchased 
of the agent upon the just btdief, anthoriz(‘d by the f.icts of the 
case, that he is the real principal, he may avail hiinsclf of any 
set-off, which he has against the agent, as w^ell as the principal, 
in any brought by the latter upon the contract ; for, in such 
a cafj, lie will be entitled, to avail himself of the like set-off, if 
the suit is in the name of thc^i^ryicipal.^ 


*^tkyn8 u. Amber, 2 Esp. 11. 40S ; 8 Chitty on Comm, anti ^Linuf 201-208, 
211 ; Riaith on Merc. Law, 77, (2il edit.) ; Id. pp. 1.’!,'), 18Q, 13.9, (,ld edit. 1848); 
Leedfl r. The Marine Ins. Co. 6 Wheat. .’>0.#, 570, 57J , Taintor v. Prendeipwt, 
H inn, \L 72 ; Tost, §§419, 420. 

2 Coppin a. Walker, 7 Taunt. 11. 237; Coppin i?. Craig, 7 Taunt R. 248; 
3 Chitty on Comm, and Manuf. 211. 

Coppin V Walker, 7 Taunt. R. 237; Coppin v. Craig, 7 Taunt R 248; 
2 Li\onn. on Agency, 89, 90, (edit. 1818 ) ; Paley on Agency, by Lloyd, 320, 
327 ; Stewart v, Abcrdein, 4 Mee«. ik Wei**!!. 218, 219, 228; 8 Chitty on Comm, 
and Manuf. 201-203; l^ceds v. Marine Ins. Co. 6 Wheat 5G5, 570. 

< Paley on Agency, 287-289, 825-328 and note, 329, 330; George v. Chgett, 
7 Term Rep 359 ; Raboiie v. Williauis, 7 Term Rep. 360, note (a) ; Stracey v. 
I^eey, 7 Term Rep, 861, note; Baring v, Corrio, 2 Barn. & Aid. 137. See also 
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§ 405. The same doctrine applies to other matters of defence. 
Thus, if a suit is brought by an agent upon a negotiable note, 
given to him for the benefit of his principal, the maker, or other 
• party sued, may avail himself of the same defects of title, such 
as fraud, or want of consideration, as if the principal had brought 
the suit in his own name ; ^ for, although, in such a case, the 
agent is entitled to sue, yet, if he claims no beneficial interest 
in the note, and has acquired no lien on it for advances or other- 
wise, he is treated as a naked holder, asserting the mere rights 
of his principal, and is affected by the same equities as the 
latter.'*^ 

§ 406. The doctrine has been carried a step farther. For, if 
an auctioneer, or other agent, should avowedly contract with 
another for the ^purchase of property for a third person, as the 
agent of the latter, [who is named in the contract as principal,] 
when in fact he is himself the real principal, he will not only not 
be permitted to escape thereby from any defence to a suit, brought 
in his own name upon the contract ; but he will not be allowed 
to maintain any suit in his own name on tlie contract as princi- 
pal, without giving notice, before bringing the suit, of his real 
character in the transaction ; for, otherwibc, the vendor may be 
taken by surprise, and may be prevented from taking steps to 
avoid the suit, which he might have taken, if he bad been 
apprized of all the facts.^ 


Lime Kock Batik v. Plimpton, 17 Pick. 159, Lfcd** v. Mdrine Ins. Co. 6 Wheat, 
li. 6()5, 570. Sec 2 Smith's Select Cases^ZT and note, 79, 80; Warner e. Mc- 
Kay, 1 Mees. & Webb. 595 ; Post, {^419. 

^ Ante, §§ 227, 228; Solomons v. Bank of England, 13 East, IL 135, n. ; De 
la Chaumette v. Bank of England, 9 Barn. U Cres'^w. 208 ; S C. 2 & 

Adolph. 380; Paley on Agency, by Llo^d, 238, 285-287, 326, 368, note (8), 
864-367. 

2 Ibid. 

3 Sec Humble t?. Hunter, 12 Q. B. Rep. 359 ; Bickorton v. Burrell, 5 Maule 
& Selw. 883. Oil this occasion Lord Elleuborougb said : ** This is an action 
£)UDded upon a contract made by the pUintiil in the character of agent to an 
individual, named by him as principal ; and the question i«* ujioii the plaintiff's 
tide to sue. In the ordinary transactions of commerce, a man may sell or pur- 
chase in his own name; and yet it does not follow that the contract is bis; but 
the traoeaLtion is open to explanation, and others, who do not n[>pear as parties 
to the contract, are frequently disclosed, and step in to demand the benefit of it* 
But where « man assigns to himself the cifiaraeter of agent to another, whom he 
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[§ 406 a. On the other hand, it has been expressly adjudged, 
that a person who contracts as agent for an ' uiikiiow'n and «n> 


iiameHf I am not aware that tbe law will permit him to sliil’t his situation anti ile- 
clare liimholl' the prim-ipal, and the other to be a mere eieature of straw. That, 

I believe, luw never )et been attempted. Now, on the taee of this agieemeiit, 
it ih stated that the plaintiir made the pureliahe, paid the ’deposit, and agreed to 
compl}' with the conditions of sale for Kichardsou, and in the rneie eharaeter of 
agent. Is not this account of himself to be taken cunfr • jnitftrmfnn : 

that is, that he w'as reall} treating in the character which he assijrned to himself 
at the time of the purchase V And has not the defendant, with whom the plain- 
tiff dealt a? agent, a right still to consider him as ^u< h, notwith^tamling lie w’ould 
now sue in the eharaeter of principal? Supposing that he might, under a differ- 
ent state of eirciuuslances, ha\e entitled himself to mu* in hi> own name ; Mirely 
the defendant ought to have had notice of tlie jdaintilVs rcid situation before lie 
is subje<‘teil loan action at the ]»laintiff**' suit, and wliile it was open to him to 
make a lender. Jl was* propos<Ml to call Mi-^. Uuhaid^oii to prove that she had 
no interest in the transa< tion ; and a lea-Miii w.i*. a'*-'igi»cd why her name appi‘aied 
in it, namely, that the pnrclia^e was intended for her benctit. A<hiiitiitig ibis to 
be so, yet the (piestion ^tlIl occurs, wbetber a man wIm ha^ ib-alt wiih another in 
the charai ter of agent, i.s at liberl^\ to retract that characiei withont notice, and 
to turn louiid anil mic in the charai ter of piiiu ipal. As to w lu< li, it appear^ to 
me, that the difeiniant ought at least to have an ojiportiiniiv of knowing, by 
means of aspeiilic nofn e, before he is diagged inioauuirt (»f jii^tu • , the real 
situation in wln< h the jilaintiff claims to stand, in oidir that lie mav judge how 
to act. in the present ease, cuu^hit but that the ilelendant would have ten- 
dered thtMiionev . It was the plaintiff’s fault originallv . that he mi-led the dc- 
fciidai ’ b\ assuming a situalion, whuh did not belong to him ; and theretore he 
w.i.s boiiiid to undeceive tlie ib*fen<]ant before bringing an action. This seems to 
follow fiotn a consideration of w' hat the common principles of justice demand, 
whicli a<*eord with the east's deciiltd upon fliis subjeid. I recogniiEe the aulhor- 
ity of llu l)ukc of Noifiilk r. Woitliv, which was merely the case of an undis- 
cl().sod ]inncipal at the time of .sale. Dr. Bethune’s case i** of like import ; and 
it has been nettled in many ca*<es that a prhicipvd, when disclosed, may 'itep in 
and exeieise his own rights. But it is wholly without precedent, I iielieve, and, 
cir! it .seei.is to me, coiiti.iiw to justice, that a per.son who h«v exhibited hiniM'lf as 
agent for another should at once throw off that character ami put himself I'or- 
ward as principal, without any oommuiiieatmn or notice to the other part} 
[But see Uayner r, (irote, 15 Mees. & AVelsb. R. .S59. In this case the plaintiff 
made a written contiwt for the sale of goo'ks, in whhdi he describes himself as 
the agent of A., and the buyer acct*pte<l and paid the price of a portion of the 
goods, and then had notice that the plaintiff was himself the real princijiah nul 
not tha agent of A. It was decided that the plaintiff might sue in his own n ime 
for the non-nce(*ptanee of, amr non-payment for the residue of the goods. In 
delivering tin* judgment of the Court, Baron Alderson c in.sidered the chm* of 
Bickerton v» Burrell. And it may be observed,” he 8a»d, ** that this case is 
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* * 

named principal, may himself sue as principal, if he was in fact 

such, unless it appear that the other party relied on his character 
as being only an agent, and would not have contracted with him 
as j>rincipal, if he had known him to be such.^] 

really distinguishable from liickerton v. Burrell, on the very ground on which 
that case was decided; lor here, at all o vents, before action bi ought and trial 
had, the defendants knew that the plainlilf was tiio principal in the trarisdctioii. 
Perhaps it inat be doubted whether that case was Avell decided on suih a distinc- 
tion, as it ma) fairly be argued that it would have been quite sutlicient to pre- 
vent any possible iiieonvenience or injustice, and more iii accordance with former 
authorities, if the Court had held that a party named -as agent under such cir- 
cumstances as uAisU'd ill that case, was entitled, on snowing hiniscli‘ to be the 
real piiiicipal, to maintain the action, the defendant being, however, allowed to 
make an} dcleiK e to^which he could >»how hiuiM*If to be entitled, either a< against 
the plaintiir or as against the ])Oison named as jjriiicipal b\ the plaintiil in the 
contiacl. It is not, however, necessary for us, in the present case, to ipiestiuu 
the authoiit} of that decision.'’] 

1 [behmal/ r. A>ciy, y Eng. Law and Eep 11. 301 ; IG Ci, B. U. Gao, — Patte- 
8011 , J., said : “This was an action of assumpsit tjn a i harter-juriy. not under 
* seal, against the dcjeiulant, a ship-owiui, fur not Uikiiig the cargo on boaid ac- 
cording to llic charttM’-part} . The question raised oh the jilca of non-assumpsit 

is, whether the action will lie at the suit of the present plaintilf. The cliarier- 
party, in terms, ^stales tliat it is made h} N hmal/ Co., tlie plaintifls, as 
agents for the lieighter. Jt then states the terms ot the ooiitrcut, and lonchides 
with these words: -This chcfiter-paih being concluded on behalf of another 
party, it is agieed that all resj»oii&ibiIit\ on the j)dit of Schmiil/ N. Co. eeascs a'^ 
soon as the cargo is shi]>ped.* The declaration trcat.s the eliarlcr-part} as made 
between the jilaintifF and the defendant, without mentioning the eharactci of 
the plaintilf as agent, and without an} reference to the comludlng clause, 
there! ly treating the plaintifT’ as priiu-ij).il in the contract. At the trial, it wjis 
proved, that the pldintilf was, in jioint of iaet, the real freighter. \o objectioii 
was taken lo the adnfHsibility of the CMdcnec by which that fact was estab- 
lished ; but at the chise of the plaintiH’s case it was objeeted, that he was 
concluded by the terms of the charter-party, and fixed with the character of 
agent; so that he could sue only in that ch.irai ti*r, and ronscqiicntly tliat there 
was a vai'iiuice between the declaration and the proof. A \erdict was found for 
the defendant, with libeity to enter a verdict fui the jilaintiiV for 6/ if the 
Court should be of opinion that he was entitled to sue an principal, notwith- 
^nding the terms of the charter-party ; and a rule ui.si w’a<< obtainc<l so to enter 

it. We are of ojiinion that the rule must be made ab.solute. Jt is conceded, 
that if ther^ had been a third party who was the real freighter, mk h third party 
might have sued, although his name wa*? not discj^ised in the charter-party ; but 
the question wliether the plain tifi' can fill both characters of ngemt and prin- 
cipidf or rathe?’, whether he can repudiate that of agent and adopt that of jirin- 
cipal) both cbaractera being i*eferred to in the charter-party, but the name of the 
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§ 407. Such is the general rule applicable to this subject ; 
but, as has been already suggested, it is liable to exceptions. 


principal not bcin" thcriMn roontionMl. The ca^cs principally relict! on for the 
defendant were Bickertoii v. Rurrcll, 5 ^laule & Schv. .•)Sa, and U«nyner r. Orote, 
15 M. 3r>s, in both which ra<*es the supposed principal^wa*^ named in the 

instrument of contract; aKo the ca^^c of Ilinnble i\ Hunter, 1*2 Q B. 310; 
1*2 Jur. 1021. In the case of Bickertoii r. Biiirell, the plaiiitilf, on the face of 
the contract, profe^‘<ed to enter intti it a-t aireiit Inr C. Ui« hard^ui. At tin- trial, 
C. Kichard-'.on w.is ®tlled to pro\e that her name wa** ll^ed without her know 1- 
eil^je, and that she had ru>thin«r to do with the contra* t., Lonl Ellenborouirh 
refused to receive the evidence, and nonsuite<l the plaintiff. A rule tuf>i to <et 
a«»ide the nonsuit was obtainc*d, but, iiprni argument, w.i** discharfred, on the 
ground that a person who lias oKhibited ]iiin‘'elf as agmit for another, whom he 
names, cannot at once throw' of!' that ch.iraeter. and put hiirt«clf forward a'» prin- 
cipal, without any coininunicption or notice to the other jiartv. All the judges 
relied on the want of •'Uch notice, which seem-j to ha%e lieen the * hief giouud of 
the decision ; for they con*'i<]i‘rcd that the deAuidant wa^ thcicb\ placet] in gn*at 
diffiLiilt}, as be liad contracted, in point of law, Aith Uii lianl^on, and not with 
the plaintif], and might ha\e no means of um erialciiij: or eAen conjecturing, 
that she was not the real The soundness of thai gromul of de<-ision was 

stpiowhat (lonbted in the late case of Ibi^Mier c, (Irote. 'riiere the plaintitf 
contracted as atrent for .T*»hiison, but w-as, in truth, himself the piincipal ; he 
sued the defendant for not acci ptiiiir and pacing for the gocuis. The defendant 
bad accepte*! and ]iaid for a great j»art of the gooiN sold, and km‘w», before he 
refused the residm*, that the plaintitf w’a^ the real priiiei|>al ; and so the ease 
was distinguishable from that of Bi( kei ton t\ Burrell upon the \eiy ground on 
wh. 1 that decision proceeded, and the plaintiff was hehl to be entitled to sue. 
^I'he •a<‘e of Humbh* c. Hunter, was an action by Or.u c Humble, on a charter- 
partv higiied by her son, J. C. Humble, in whiih he was described as the ‘owner 
of the good ship or \essel called Th% Ann.’ Tliere the son was called at the 
trial, ar I, after objection lak* u to his admissibilit\ , J^^o^ed that he executed as 
agent for the jilaintiff, and the plaintitf had a veidict. The Court, howe\ei, 
granted a new tiial, on (he ground that it was not comjietent for a third party to 
come in and claim^to be the principal, and so contradict the expresw statement 
of the contraet itself. The case lurneMl ujion the form of tlu‘ conti*act ; for it 
Weis conceiled, tliat if the words ‘ow'iior of the good ship,’ &c. had been omitted, 
the plaintiff might hiive sued, on showing that she was the real owner, and that 
the son was her agent only. Siieh evidence tvoiild not have contradictoii the 
contract, but would tmly have let in a third party who was really interested, in 
eonforrnity with the current of authorities in cases of contracts executi d by 
Agents, and in their own nmnes. The case of Jenkins i\ Hutchinson, li Jur. 
7C3, was also cited for the didendanl, but it proceeded on a diffenuit g’’ou!id, 
and is not applu*al)b» to the present jipicstion. Then* the defendant was -nought 
to be charged a,s principal on a charter-party executed by him, on the face ol it, 
as agent Ibr Barnes ; he had, in truth, no authority from Barnes, nor w'as he 
AGEi^CY. ^ 40 
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founded upon fhe same considerations of reciprocal equity and 
justice, as the general rule itself.*^ The rule, properly and pri- 


bimself interested at all ; and the Court held, that he eould not he sued as prin- 
cipal 'l^ithout showing that he really was so. A distinction was taken on the 
argument in the Resent case, by the defendant’s counsel, between an executed 
and an executory T'ontract ; and it was said, that whate\er miglii be {lie rule in 
the former class of cases, where the defendant has received the benefit of the 
contract, and it is probabt} inunaterial to him whom he pa} s, } et that in the 
latter class the defendant cannot be proper!} held answer^le to B, having ex- 
pressly contracted with A ; and a ])asi»age in the judgmeiJtof the Court,' in the 
case of Kayner w. Grote. was mm*h relied on, which is this: * If, indeed, the 
contract had been wholl} un]>erforined, and one which the plaintilf, b} meitily 
proving himself to be the real principal, was seeking to enforce, the (question 
might admit ol some doubt. In many cases, such as, for instaiu'c, the case of 
contracts, in which the skill or sohency oS the person who is named as the piiii- 
cipal may reasoiiahh he eonsidered as a material ingre<lient .in the contrac t, it 
is dear that the agent eannot then show himself to be the real prim ipal, and sue 
in his own name; and it ma} be fairly urged that this, in all txeeutorv con- 
tracts, if wholly unpeitormcd, or if partly performed without the knowledge of 
who is the real pimcij)<il, ma} he the general rule.’ With this passage we entirely 
agree ; but it is plain that it is ap})lieahle only to caM‘s where the sup}>osed prm- 
cipal is named in tlie (‘ontract ; li he he not named, it i'^ impoHsii>le that iTie 
other party ean ha^e been in any wd\ induced to eiiti r into the i ontract by an} 
of the reasons suggested. In the piesent ease, the names of the su[»posed freight- 
ers not hidng inserted, no inducement to enter into the eontraet, Iroin the sup- 
posed solvency of the fieightors, ean be snrmi‘'e<l. Ain one who could prove him- 
self to have been the real freighter and prinuipal, whether soUent or not, might 
most unquestionably ha\c been sncil on this charter-part}. The defendant can- 
not have been in any way prejudiced in respect of any supposed reliance on the 
solvency of the freighter, since the freighter is admitted to have been unknown 
to him, and ho did not think it necessary to inquire who he was. Jt is, indeed, 
possible that he may have been contented to take any freighter and prim ipal, 
provided it was not the present plaintiff; and h«* may have relied on the leniis 
of the charter-party, indicating that the plaintiff was an agent onl}, being willing 
to accept of an} one else, be he who he might, as principal. *Afier all, therefore, 
the (Question is reduced to lhi.s, whether we are to assume that tin* defendant did 
80 rely on the ebaraeier of the plaintitl* as agent only, and would not have con- 
tracted with him as primiipal if had known him so to be ; and are to la} it 
down as a broad rule, that a person contracting as agent for an unknown and 
unnamed principal, is precluded from saying, am invsclf that principal.* 
Doubtless, hiH saying so does in some measure contradict the written contract, 
especially fhe concluding clause, which 8 a}s: ‘This charter-party being con- 
cluded on behalf of another party,’ &c., for there was no suidi other party. It 


t Ante, § 402. 
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nnarily,*has its due operation, where the age#fc, entering into 
tli(* contact, is the mere representative of the prinoipal, and 
has acquired no interest, or lien, or other claim under it, in vir- 
tue' of his agency ; for, if he has acquired any such interest, 
lien, or other claim, then, to the extent thereof, he is entitled to 
protection, as well against the principal, as against the other 
contracting party.^ Thus, for example, a factor or other agent 
has a lien on tlie goods intrusted to him for sale for his com- 
nji'^sions and advances, and, wh<*n Jie ha> sold the goods, this 
lien will attaclrupon the price in the lynids of the purchaser; 
and to this extent the factor, or other agent, may insist upon 
paytnent from the purchaser to himself, in opjmsition to the 
claims of the principal, and also of the jmrehaser against the 
principal.- But, lo (‘iititle the factor, or other agent, in such a 


ni«'»y Im* that tlie ptiintifl* into, the (‘liartiT-party for somo ether ])artv, 

wlu> Iiatl not at»M>]nti*ly antljori/cd him to do -o. and arterwar(l>« dv lined takinnr 
it: or it ma) he tliat he intended ori«;iii.ill\ to he de* prirwijKil. In either ca*»e 
the eharter-jMirty w«)vild he, ‘«tri< tly hpeakinir, enntra'ij'‘ti d ; ^et the defeiidant 
does not appear to he ]>rejndieefh for as he wa-. reirardle'S who the real freighter 
was, it dionld s»et*m that lie trusted tor his freijht to his lieu on the eai^o. l»ut^ 
there is no eontradietion of a charter-part} , d* the pliinfitV can bt* eonddered 
as fillinir two f hara<*ters, namely, those ot* aaent ainl pnneijial. A man can- 
not, in ,striet propiiidy of* speech, h® said to he an aiicoit to himself'; yet, in a 
contract of this desenjition, we see no absurdity in sayinji. that he niiirht fill 
both . haractens — that lie might contract as agent for the t'reighter, whoever 
that irt*ightor might turn out to be, and might still adopt that character of 
In igliter hiiii'^elf if he chose. There is nothing in the argument that the plain- 
tifl responsibility i- e\]>resdy made to <-oase * as soon as the cargo is shipped, for 
thill limitation plainl} applies only to his ehiiraeter as agent, and, beinj; real prin- 
cipal, his responsibility woidd uiupiestionably eonliniie after the cargo was shipped. 
Ufioii the whole, we are of opinion, that this rule must be made absoIutc.”J 
1 3 Chitty on Comm, and Maiiiif 21 1 ; Po''l, § 42t ; Smith on IMere. Law, : 7, 
(2d edit.); Id. pp. 13'), 13G, 131) (3d edit. IH13) ; Driiikwator v. (ioodwin, Cowp. 
15.251, 20r>; 1 Liverm. on A;:eney, 217-219, 22r>, 2S.) 2H8, 830, (edit. 18lb); 
Id. 8G4-307 ; Morris r. Cleasby, 1 Maule & Selw. 576; Hudson v. Gran^ier, 
5 Barm & Aid. 27, 32-31. If he is an ajjeiit acting under a M rrtfhre eommi.s- 
woii, he has an undoubted rijiht to sue, so as to protect himself from liability 
under his guaranty. And the principal cannot displuto his rights, without, at 
the same time, waiving the guaranty. Sec 1 Liverm. on Agency, 22G, 227, (edit. 
l^IH) ; Srhrini,shire v, Alderlon, 2 Str. R. 1183 ; Ilonglilon c. Mathews, 3 Bos. & 
Pull. 189 ; Morris o. Cloasby, 1 M.iule Selw. 57G ; Paloyon Agency, by Lloyd, 
285-287, 3r)4-3GG. ‘ ^ • 

8 Chitty on Comm, and Manuf. 211 ; Ante, §§ 34, 37t:-379, 401 ; Post, § 424; 
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case, to this pi#ilege, he must give notice thereof to the pur- 
chaser, before the latter has made payment to the principal ; 
or, if the purchaser insists upon a set-off against the principal, 
before such right of set-off has attached to the transaction.^ 
In short, the purchasef is entitled to protection, then, and then 
only, when he has no notice of the claim of the factor, or othey 


Smith on Merc. Law, 77, (2(1 edit.) ; Id. B. 1, ch. .>, § 6, p. 139, (3d edit. 1843) ; 
Dniikwater v. Goodwin, Cowp. R. 251, 255 ; Paley on Agency, by Lloyd, 285- 
287 ; Id. 326 ; Id. 364-^867 ; Hudson v. Granger, 5 Barn. & Aid. 27, 32-34. 
I^ord Mansfield, in (leli\ering tlie opinion of the Court, in the ease of Drinkwatcr 
r. Goodwin, Co^\p. R. 251, 2 >5, said * “ Tlic ma.\ini of law, which 8a\s, that it 
shall not be in the power of any man, by bis election, to var) the rightr of two 
other contending parties, is a >er} wise maxim, as well as a \ery foitunate one 
for the parlies who are so disputing; bei^auae by giving notice to such jK^rson to 
bold bis band, and on'enng him an indemnity, he renders himself liable to the 
true owner, if after suih notice he takes upon himself to deiide the right. And, 
therefore, though the purchaser ot goods from a factor has a right to p.iy him the 
money, and be discharged, }et, when the principal and factor have a dispute, 
the bu}er, with noliLC ot such di’^pute, has no right to prejudice the title of 
the principal. This (.ase, therefoie, U in the nature of a bill of interpleader. 
The defendant U thi stakeholder, the assiiinees and Jefliies are euiitending, and 
the Court is to decide. Jellnes ilaiiiis the money, as luiMiig a Ion on il, and 
the assignees daim it, as standing in the plate of the bankrupt. Jeflries claims 
it, as having a lien. To tonsider the ease, theriifore, first, upon the general 
question, we think .that a factor who receives cloths, and is authorized to sell 
them in his own name, but makes the bujer debtor to himself, though he is not 
answeralji^ for the debts, ^et be has a light to re(ei\e the money. His receipt 
is a discharge to the bu} er, and he has a right to bring an action against him to 
compel the payment ; and it would be no deiem e for the bu}er in that action to 
say, that, as between him and the piiiinpal, he (the bujeij ought to have that 
money, because the principal is indebted to him in more tlian that sum: fhr the 
principal himself can never say that, but yhere tbo fa* tor lias nothing due to 
him. There is no case, in law or equit}, when* a factor, having money due to 
him to the amount of the debt in dispute, was ever prevented from taking 
money for cloths in his hands.” From the languagt* of the Court in this case, it 
has been infeircd, that the agent cannot maintain a suit of this sort without first 
^ving, or offering to give, an indemnity to the other contracting party. It may, 
perhaps, descr\ e cousideration, whether this is absolutely indispensable; since 
the factor, or agent, by his contrac’t, acquires a right to sue, as the primary con- 
tracting part) An indemnity is, without doubt, ordinarily tendered ; and, if not 
ofiered, thq case may projierly be deemed a case for a bill of interpleader in 
equity. See l^aley on by Lloyd, 364, 865 ; Post, § 409. 

1 DrinkwaWr v, Goodwin, Cowp. R. 251, 255 ; Coppin v. Walker, 7 Taunt 
287 ; Coppin r. Crafig, 7 Taunt. 243-;*Atkyn8 v. Amber, 2 Ksp. H. 498 ; 8 Chitty 
on Comm, and Manuf. 211 ; Paley <.n Agency, by Lloyd, 326, 864, 868. 
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apont, and has acted in good faith, and has acquired rights by 
the transaction, superior to, and inconsistent with, those of the 
factor or agent. A fortiori^ this principle will apply, where the 
purchaser is guilty of a gross concealment of his claim upon the 
principal, which has, in fact, operated as a fraud upon the factor 
or other agent.^ 

§ 40S. It is upon this same ground, that, whim a faefor, or 
other agent, has a lien for advances, or otlierwi^e, to the full ex- 
tent of the price or value of the good> of his principal, sold by 
him, he is entith*d to receive payment of ttic j)roeceds from the 
purchaser, not onl} in t»p])o^itioii to his prineijial, but in oppo- 
sition to his assignees, m ca^e of lli'^ bankruptcy for, although 
tlic bankruptcy of the principal opera 1 ^‘^ a icvocatioii of the 
authority of the factor, or other aijml, jet it cannot operate to 
defcSit or destro} his In truth, in li a ca-^c, the faetor, 

or otht*r agent, has a eoinpicte po^er to di'^po'^e of the whole of 
siu*h prt)ee(*ds as lie ina\ please, as hi- ow'ii proj)(‘rTy, against 
tlie priiieipal and his a‘'&ignees. Thertdbrt, if lie is indebted to 
the purchaser of tiie goods in an equiv.ihait amount, he nia^ 
oil’ the one d(*]^t against the other, wutli tht' a— ent of tli(‘ pur- 
clia-(‘r, and it will be a (‘oinplete p.iMiieiit and e\tui«,uiislim(mt 
of the price, so as to bar anj action therefor, liy the principal or 
his assignees.'^ 

109. From ^yh^lt has been already said, it fallow's, as a natu- 
lal onseqncnce, that if the jinrcliascr of good^ from a or 

other agent, who has a lien thereon, should, alter notice thereof 
l>\ the factor, or oilier agent, pay over the money to the prinei- 
J)al, h(' will, nevertheless, be liable to the factor, or Other agent, 
for the same, and the paym^l will be no defenee in an action 
brought therefor against hiiin In some of the authorities the 
qualification is added, that the purchaser should not only have 
notice, but should have an indemnity, or olItT of indemnity, from 
the factor, or other ageiit,,4o protect him against a suit by the 

1 Atkyns v. Amber, 2 Ksp. R. 49S ; 1 Liverm. on Agency, 217-219, fciiit. 
181s) ; Pdlcy on Agency, by LIo}d, 3U4, 305. 

Iliidsoii i\ (jlrangor, 5 Rarn. 6c Aid. 27, 32-34 ; Ante § 407. 

» Ibid. ; Ante, § 349 ; Tost, 482, 483. 

* iliuUson V, Granger, 5 Rarn. 6c Aid. 2^32-34 ; Pale} on Agency, by Lloyd, 
285-288 ; Ante, § 407 ; Post, § 424. 

40* 
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principal.^ But it seems at^east a questionable point, whether 
there is any principle of law, which positively requires such an 
indetnnity, or offer of indemnity.^ 

§ 410 It also follows, from the premises, that, subject only to 
these special rights of the factor, or other agent, the principal 
may, jn all cases, assert his own general rights over every con- 
tract of purchase and sale, made on his behalf in the course of 
the agency.^ Hence he may recover from the purchaser of goods, 
under a sale made by hi& agent, the residue of the price, deduct- 
ing the entire claim of his factor, or other agent.^ So, if he 
extinguishes or batI^fics the entire claim of his factor, or other 
agent, his right to recover the whole price is unquestionable, and 
cannot be resisted by the other contracting party, unless upon 
equities, whicli attach to th^ transaction ’against the principal, 
or the agent, or against both. Payments, also, made by the 
purchaser, will, subject to the^likc exceptions, operate as an ex- 
tinguishment, pro tanfo^ of the debt, as indeed has been already 
suggested."* 

§ 411. Similar principles apply to matters of defence by an 
agent, who is upon any contract upon which Jie becomes 
personally re«5ponsible, as well his principal. 'J'hus, for exi\m- 
pie, if a factor is emjiloyed to buy goods, and he purchases them 
in his own name, not disclosing any other principal, and he has 
in his own right a set-olf against the scdler, he may avail himself 
of it inpi suit brought against liirn by the seller.^ So, if he sells 
goods under the like circumstanct^s, he may set off the price of 
the goods against a debt, pcTboiially due from himself to the pur- 
chaser, at least if tlic principal does not interpose against t.^ 

§ 412. In re&pec t to the rights 0 agents to maintain actions 

1 PdU} on Agency, by Llojd, 365, 3CC , Drink water v. Goodwin, Cowp 
R. 251. 

2 Ibid But sec ante, § 407, note. 

3 AnU,§^402, 403. • 

♦ Ante, § 403 , Huntington v. Knox, 7 Cush. 374. 

3 Ante, § 407. 

3 This seems to be a natural result from the reciprocal right of the boyer, in 
such a cas^, io set off a d >bt due to him from the factor, who doei not disclose 
any principal Paley on Agency, by Lloyd, 326, 327 ; Ante, § 404. 

7 Paley on Agency, by Llojd, 112yjote ; Id. 2H6, 287 ; 1 Liverm. on Agency, 
22d-2d2, (edit. 1818) ; Morris r. Cleftsby, 1 M. & Selw. 576, 579. See Young 
V* White, 7 Beavan, R. 506. 
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f upon contracts made personally with them, there is another ex- 
ception, founded upon motives of public policy, which should 
here be noticed. We have already seen tliat public jagents are 
not ordinarily personally liable upon any contracts made by 
their^in their oilicial character or otherwise, for or on behalf of 
the government.^ A reciprocity cxihls upon llic like contracts in 
favor of the other party. As public agents an not ordinarily 
suable, so they cannot ordinarily sue tliereoii. U'liu-^, for exam- 
ple, where a naval otlieer shipped seamen for the public service 
on board of a public ship, and took a contract from a surety for 
their rendering themselves on board at tlie proper time; it was 
held, that the governnieiit only, and not the oilicer, eoulJ sue on 
tiu contract.'* So, wln*re a bill of exchange wa^ indor'^ed to the 
'I’reasurer of the Unijed Slates, it was la id, tliat ii was compe- 
tent lor the United State's, in their ow n name, to upon such 
indorsement, as having the sole inierc'.t in the proptTty." On 
the other hand, if a public agent sin*ul<l pt^r'-oiially bind himself 
(as he may) by a contract for tht‘ beiielit id* the Ljoverniiient, and 
thereby beeoiin* personally liable lo the otlier eoiitraetiug party 
tliereon, there he would jiave a r<‘eiproeal right to hold ^ueh 
other party personally liable to him on the saimi ct>iitraet, for 
any breach then^of.^ • 

§ 413. We may close this part of our subject by remarking, 
that although an agent (kntuvn to be Midi) i> ordinarily entitled 
to .cceive payimmt of any del)t, due* to hi.'' prineijial, in the 
C{)ursc of his agency, wherever that riglii re.-'iilts from the usage 
of trade, or fn)m an express agreenieiit, or from an implied au- 
tlioriiVj resulting from t)ie course of dealing between the parties ; 
yet, we arc nt>t to understand, that the agent thereby acquires 
any right to reeeiv’e |>ayment, except in the ordinary modes of 
business.^' He has no right to change the security of his juanei- 
pal for the debt, or to make himself the debtor to tlic principal 
fqf the like amount, in lieu of the person who owes the debt. 


* Ante, § 302-307. 

* Bainbridfrc t,. Downic, 6 ^Liss. II. 253. 

® Uniieti Slants V. Dugan, 3 Wheat. U. 172, 180. 

^ Ante, §§ 306, $98. 

5 AuUj, §§ m, 103, 100, 181, 215 ; Post, §§ 420, 430 , Thompson on Bills of 
Exchange, p. 870-373, (2d edit. 1836.) 
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without the consent of the principal, express or implied to that 
effect. Thus, for example, if an agent has authority to receive for 
his principal a debt due from a third person to him, and the agent 
owes the like amount, or a greater, to such third person, he has 
no right to substitute himself as the debtor to his princip||^ giv- 
ing him credit for the amount, or to set-off the debt, due by him 
^ to such third person, against the debt due by the latter to his 
principal. But there may be a usage of trade, or a particular deal- 
ing between the principal and agent, which would justify such a 
set-off. And, indeed, it is said to be a common usage between 
insurance brokers, and underwriters upon policies, thus to set off 
losses on policies ; and for the broker then to charge h*mself 
with the amount of the losses, and to give credit to his principal 
therefor.^ 

§ 414. Let us now proceed to the second branch of our in- 
quiry, In what cases agents acquire rights against third persons 
founded upon the torts of tlie latter, in the course of their 
agency. We have aln^ady had occasion to remark, that factors 
and other agents in virtue of their pos&ession of Ihe property of 
their principals, arc entitled to maintain actions of trespass and 


1 Stt‘wart y. Aberdien, 4 Mees. & WoKb. *J11, 228. On this occasion. Lord 
Abin;;**!' is re|X)rted lo ha\c sinl : “It must not bo oonsidored, that, by this 
decision, the Court means to overnile ain dccidin*:, that, where a principal 
employs aii agent to rccei\e nionf\, and pay it o\er to him, the agent does hot 
thereby acquire any authorit} to jiay a dtunand of his own upon the debtor, by 
a set-ofl‘ in account witli him. iiul the Court is of opinion, that, where an insur- 
ance broker, or other mercantile agent, has bi*en employed to receive money for 
another, in the general course of hh business, and where the known general 
course of busine&s is, for the airent to keep A running account with the principal, 
and to credit him with sums, which he may have recei\ed by credits in a^^count 
with the debtors, with whom he also keeps running acx'ounts, and not merely 
with moneys ac'tually received, the* rule laid down in those eases cannot properly 
be applu d, but it must be understcxrd, that, where an account is hand Jide seized 
according lo that known usage, the original debtor is discharged, and the agent 
becomes the debtor, according to the meaning and intention, and with the 
authority, of the principal.” Hiorc is some mistake in the language attributed 
to Lord Abinger, in the first sentence above i^uoted, and be [irobably intended 
to state the reverse case from that, which the language imports. 1 have given, 
in the text, what 1 presume was his real meaning. See ante, §§ 98, 99, lOS, 181 ; 
Barker r. Greenwood, 2 Younge & Coll. 415 ; Morris v, Cleasby, 1 M. & Selw. 
676 , 67 ^. ^ • 
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trover agaiftst third persons for ary torts or injuries, affecting 
that possession.^ 

§ 415. So, if an agent is induced, by the fraud, deceit, or mis- 
representation of a Ihird person, to purchase goods for his prin- 
cipal^r to sell goods for his principal, and thereby lie sustains a 
pers^il loss, he will be entitled to maintain a suit against such 
third person for such wrongful act or dec(*it.- Thus, for exam- 
ple, if a factor should buy goods for liis principal, which were 
falsely and fraudulently represemted by iht^ -seller to be of a par- 
ticular quality, or growth, or manufacture, which alone he was 
authorized lo buy for his prim-ipal, and tin* principal should 
refuse to receive tlnun, or the facloi^ should be otli(*rwuse in- 
jured thereby, he would be entitled to a lull recompense from 
the seller for tort.'* 

§ 416, But, except in ca^es of this sort, or in ca^e^ of a kin- 
dred nature, the remedies in favor of ageiit'^ against third per- 
sons for mere torts seem to be eircumscrilied w’lthm \ery limited 
boundaries. We may, ther(*fore, dismiss thi^ part of the subject 
with the following brief and geiy.*ral suminarv of Ibe whole doc- 
trine ; that tlie remtjdy of agents for mere torts is coiiliiiod to 
cases wdiere their right of po^se-Nsiou is injuriously in\a(led, or 
whefc they incur a personal responsibility, or loss, or dtimage in 
consequence of the tort. • 

« 

* on Agone/, by Llo) d, .163 ; Solomons c Hank of I/njtl.md, 13 East, 
13."), note ; Dc la t'haunii’tti; t*. Hank of England, 3 H. iS t'l »>•<'«. 'ios ; Wdliams 
!'■ Millingion, 1 II. Ulack. *<1. Soo Jo-opli r Kiui\. 3 C.inijiii H SiO; Snutb on 
More. Law, 77, (2d edit.) , Id. H. 1, ih 5. J •>, ]>. (3.1 edit. IMJ), Hiirtou ■). 

Hughes, 2 Bing. 11. 178 ; Uoolh v. Wdson, 1 Harii. \ Aid. 52*; Storj on Bailm. 
§ii 33, 152. 

9 Ante, § 401. 

9 See ante, 201, SU3, 402. 
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CHAPTER XVL 

RIGHTS or PRINCIPALS AGAINST THIRD PERSONS. 

§ 417. We come, in the next place, to the consideration of 
the Rights of Principals, which* are acquired by, and under, or 
in virtue, of, any agency,* against third persons. These rights 
are naturally divisible iii^o two sorts : first, those which are ac- 
quired under the contracts made*by their agents ; and, secondly, 
those which arc acquired on account of torts or injuries done to 
their property or rights in the course of th(‘ agency. Many of 
the topics belonging to this Jioad have incidentally come under 
review in the discussions in the preceding pages. They will, 
therefore, be briefly examined in this place, with such further 
illustrations as their importance may require. 

§ 418. And fir^l, in relation to contracts. We have already 
seen, that the piineipal is bound by the acts and contracts of his 
agent, done with his consent, or by his authority, or adopted by 
his ratification.^ In such cases, there arises a reciprocal obliga- 
*tion to the principal, on the part of the third person, with whom 
such contracts are made, and for whose benefit, and with hose 
consent, such acts are done. In short, the genera) doctrine^ iii 
all such cases, is, that the principal, as the ultimate party in 
interest, is entitled, again^'t such third persons, to all the advan- 
tages and benefits of such acts and contracts of his agents.* 

§ 419. This doctrine applies, a fortiori^ to every case where 
the agent does not contract in liis own name, but solely in the 
name of his princi(lal ; for, in such a case, the principal is not 


1 Ante"? 147 154, 160, 161, 289, 242-241, 269, 270, 272 ; Paley on Agency/ 
by Llo}d, 324; Seignior and ^V'olnier’s ca^*, Godb. II, 360, 861 ; liouth v- 
Thompson, 13 East, 274 ; Hagedorn v. Olnerson, 2 Maule & Si‘lw. 485 ; Maclean 
r. Dunn, 4,Bing. II. 722 • 8 Chitty on Comm, and Manuf. 201-208 ; Bridge o. 
Niagara Ins. Company, 1 Hill, R. 247. 

S Paley on Agency, by Lloyd, 223-826 ; 2 Liverm. on Agency, 281-284, (edit 
1818); 8 Chitty on Comm and Manuf. 201; Grojan v, Wade, 2 Starkih, B- 
^.,443 ; Small u. Atwood, 1 Younge, R. 407, 457. * 
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only a contracting party, but he is the sole contracting party, 
ex;clusive of the agent, and is alone coiripct(Mit to sue or enforce 
any other remedy thereon.^ In all cases of Ihis sort, however, 
the principal, while he is entitled to all the advantages and 
benefits of ttie contra(‘t of his agent, must take them with all 
the a#endant burdens, and subject to all I he attendant just 
counter-claims and defences of«th«‘ other contracting party.*^ 
Thus, if the contract of the agPnt iinpcaclial)lc, on account of 
the fraud, impo>ilion, mi^^eprcnentation, or other tKi''(*onduct of 
the agent, the jirineipal is all’ect«*d with all tin* eonse(|ueiice> 
thereof, and caim^d avail hiin^-clf of hN own innocence, to •sup- 
port wdnit would otherwi'^e be an unfounded or dcfe(*ti\e title.*' 
So, if the agent has sold good> in In^ tjwn no other per- 

son being known a^ priiu'ipal, and the agt‘nt agret**', at the time 
of the sale, that the vendee uia\ M't olf tin* price a debt 

due to him by the agi‘nt. that M*t-ciir will l)e good agaiii'^t a 
suit brought by the principal, a> it would be, if tlu* '-uit'was 
brought by the agent for the priced 111^0 a piirclia>**r, being a 
ereditor of the agent ol the vendor of an (*staie, and dealing with 
the agent in the ab>ence of lii^ principal, and without any spe- 
cial authority of the principal for the purpose, is not ‘‘iititled, aa 
aguitfat the principal, b\ agreement with tlit* agent alone, to 
place his debt, really due fiom the s.iiiu* agent, to the debit of 
the principal, on aeeount of the pureliase-moiiev : and any ‘'Ueh 
arr,u gement will be treated as invalid. *’| 

§ 120. Upon the same ground, lial)le to the like exceptions, 


1 Ane*, §§ 2(.l, 2('rL 

Ante, § 402-101. [lint this lule >\ouhl not allow a puivhasiT of sioods, 
lK)u«»ht of an ajzent, hut in tact lieloicj[inj» to a fou inn piiiK ipal, to plead a 
charge in bankrupt^} to an action 1)\ Mich piiiuipal. \\lii<h \\oiilil have been a 
gfK)d bar, bad the agent been the real jnmt'ipal ; at l^•a^t, not when the tact \va> 
disclosed to the purchaser, that the gi'KxIs heloiiired to a Ibrcjun pun»*ipal, al- 
though his name was not given. lUlev r. Alernani. 7 (hish IM‘2 ] 

^ Taley on Agency, by Llo^d, 325 ; 3 Chittv on (’oinm. and 5ianuf. 202. 203, 
208. 

^ Ante, §§ 237, 403, 404; Post, § 41t; 2 Livorm. on Agency, 285, 

1818); 1 Ijverm. on Agency, DO, 111, (edit. 181S); Wes wood r. bell, A Camph. 
K. 349 ; Palcy on Agency, by Llovd, 325-327, and ncto (h), and Stiaeev r. 
Dccy, there cited; 8. C. 7 Term Jl. 3b 1, note; (icoige r. Clagott, 7 Term R. 
359, 361 ; Ual)oiie o. Williams, 7 Term it. 3CU, note a. 

® Yodn^ V. White, 7 Beavan, li. 5Ub\ 
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the principal is ordinarily entitled to the same remedies against 
such third persons, in respect to such apts and coHtThets, as* if 
they were made or done with* hjm personally: Thus, for ex*, 
ample, if goods arc bpught or sold by an agetit, Jhe principal 
may maintain an actio® in his own name uj^n the contract, for 
the price or for the delivery of the goods^^ » The rule (it if said) 
equally applies, whether the principal be a foreign, or a domestic 
principal.-^ It will not make an^diflerenoe, that^the agent may 
also be entitled to sue upon the contract ; for, as we have seen 
in a great variety of cases, the agent and the principal have 
each a sf^eral right to sue on the same coniBact, the rights of 
the latter being in geiuTal, and subject to the exceptions already 
stated, paramount to tlio^e of tlie former.*'^ Neither will it make 
any diffen^ncc, in such ca^es, that the agent is a factor, acting un- 
der a del (rede re commission ; ^ nor that the principal) at the time 
of entering into the contract^ is unknown or unsuspected ;*** nor 
that the ihnd person has dealt wuth the agent, supposing him to 
be the sole principal/’ The only ellcct of the last consideration 
is, that the piincipal will not be permitted to intercept the rights 


•1 Ante, §§ no, Ifil, 2fi9, 270, 272, 402, 403, Pa!i\ on Agency, b> Lloy^ 323, 
324 ; Brewsiei u. Saul, s j-iouis R. 206 

® Taintoi V Preiidt i;rast, 3 ^hUj R 72. * 

3 Ante, 260, 270, 110, til. ^ 

4 Ante, §§ 110, ICI, 270, 272 ; Paley on Agonry, by Llo\d, 324 ; Id. Ill, and 
note (3) ; Le\prick v, Meigs, 1 Cowen, R. 045, 663-665, 670 , 3 Chitty on Comm, 
and Manuf 201,202. 

3 Ante, ^ 270 , llslev v ]Mciriam, 7 Cubh. 242 ; Taiiitor v, Prondorgast, 3 Hill, 
N. Y. R 72; Small v At^ivood, 1 Youngo, li 407, 452. On this occasion Lord 
Lyndhurbt said “ Wlioit* a contract is entered into by a peisoii as agent for 
another, though it is not known that he is contracting in tlie character ot agent 
at law an ai tion ma\ be maintained cither in the name of the agent or in the 
name of the principal; and, in a Court of Equity, I apprehend it is perfectly 
»^c)e&r, that where a contract is entered into by an agent in his own name, but 
really on behalf of other persons, it is necessary that those other persons, as 
being interested in the bubjcct-mattcr of the suit, should be, in some shape or 
Other, parties to the contract" 

3 Ante, §§ 266, 267, 291-294 ; 3 Chitty on Comm, and Manuf. $01, 202; Smith 
oa Merc.«Law, B 1, ch 5, § 5, pp. 134, 135, (3d edit. 1843) ; Brewster r. Saul, 
$ Loaii. XL 296; Williams v. Winchester, 19 Martin, 22; Ijeti^rick r. Meigs, 
1 Cofren, R. 645, 663-665; Hi<ks ir. Whitmore, 12 Wend. E. 548; Walter v* 
Bom, 2 Wash. Cir. R. 283 ; Grojan v. Wade, 2 Starkie, R. 448 ; 2 Kent, Comm. 
Lect 41, p. 6B2, (4th edit) * * 
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of such third person in regard to the agent ; but he must take 
the contraet, subject to all equities, in the same way as if the 
agent were the Sole principal.' Thus, for example, if the agent 
is the only knolvn or supposed principal, the person dealing with 
him will be entitled to the same right df set-oiF, as if the agent 
were the true and only prinei|>al.- Ibit, subject to these rights, 
and those of the agent himself, the principfil luay gtmerally sue 
upon such a contract in the same manner as if he had person- 
ally made it. 

§ 421. This doctrine is of high antiquity in the common law; 
and it is so entirely consonant To natural and rceii)ro?al justice, 
that it probably had its foniulation in tlie earli(‘st rudiments 
ther<*of. It was recognized in an early case, where the principal 
had authorized his servant to compound and settle a del)t with 
the debtor, and the dc])tor madt* a composition and settlement 
with the servant, and promised the latter to j)ay the balance; 
and it was held, that the principal iniijbt maintain an action 
in his own name upon the promi>e.*' *^ 0 , the principal may 

t Smith on Law, 73, si, (2il oila.) ^ hb 1> 1. •").?; Ti, p. 134, 

(3(1 edit. lsl3); CoaU*’^ r. I t ainph 11. 41 1 ; (iil>*'Oii /• •Wmtoi, o Litin. 

& Adolph. Db ; ‘2 Kent, Cuiiiin. Li-il. 11, p. t-.}.*. ( ‘th fdii.) ; Aiitr, 401, 

407,4111,420. 

Smith on Merc. La\\. 74, 7.), (2d (dil ) ; M J>. 1, ih. 7». .'i, ])p. 134. 135, 

(3d <‘(lit. 1843) ; Coato r. Lewi‘S, 1 ('amph. U.^14 1 ; Anti*, 300,404,407,410, 
42 ' Paley on Aj^eiit*}', l>\ Lloyd, 27 7-2se, 2''S, 2M* ; Miacov r. 7 T. II. 

301 note; Carr v. llinchlilV, 1 JJarn. ic 517 : 'Lixhn r. Kwiior, 3 Barn. 

iS. Adolph. 320; Baring n. Corrie, 2 Barn, is; -Vihdph. l.>7 ; (JiIksoii r. AVintcr, 
5 Barn. & Adolph. 30 ; 3 Chitty on r.mmi and Alaiiul. 2«»1- 2^3 ; Taiiitor v. IVon- 
dergasf, 3 Hill, li. 72; Younj: ik White, 7 ]U\'oan, K 5iH) 

^.Seignior and Walnier’n case, (iodb. 1%. 300; r.ilcy t)ii Ajjeney, by Lloyd, 323 ; 
3 Lliitty on Coiuin. and Alanuf. 201. In Seignior and Walmer’s caue. ((iodb. K. 
300,) Mr. Jiiiitiee Dodderidgu >aid : ** An avMiinpsit to the servant for the master 
is good to the master ; and an a8>uin|>''it, by the api>ointinent of the master of 
the bervant, shall bind the ma'^ter, and his assumpsit. 27 Ass. If my baily of 
my manor buy cattle to stock my grounds, I shall be < harjii'able in an aelion of 
debt; and, if my baily sell corn or cattle, 1 shall ha\e an action ol debt tor the 
money; for, whatsoever comes within the compass of the .servant's .service. 1 shall 
he chargeable with, and likewise* shall have mhantajre if the same. If a se^^ant 
selleth a horse ivith warranty, it is the sah* and contract of the master, but it is 
the warranty of the servant, unless the master giM‘th him authority to warrant 
It; for a warranty is void which is not made and ?ium \ed to the contract ; but 
there it is tlie warranty of the servant, and the contract of the master But if 
the mhster do agree unto it after, it shall be said, that In* did agree to it ah initiOf 

agency. 41 ^ 
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sue upon a contract, made by his servant for labor and ser- 
vices, if he originally authorized the servant to make the con- 
tract, or subsequently ratified it ; at least if, at the time, the 
other contracting party knew that the servant was not acting 
sui juriSj or if he aftcl^rards had notice thereof from the prin- 
cipal, before the price of the labdr and service were paid to the 
servant.^ 

§ 422. There are exceptions, indeed, |p this doctrine, most ' 
of which have been already alluded to, where the principal can 
neither sue, nor be sued, upon the very contract, made by his 
agent, although it lias been made by his authority, or in the 
course of the agency.- Thus, if the instrument is under seal,* 
and is exclusively made between the agent and the third person, 


\\h(TC a sfr\ant doth a dUseimn to the u^e of* hib iiiastor, the master not 
kno^v’mg of it, and thi'ii tin.* sfivant makes a loast* for }oar^, and then the master 
agrees, the master shall not ii\oid the lease for }ears, for now he is in, l»y rea*<on 
ot his agieement, ah mitfo. WIk n the servant punni'^eth for the master, that the 
mastei sliall foihear to •'ue, N.( and shall b\ such a da> <h‘liver to the defendant 
the obligation, N.c , and the dt*ft*mlant ]Momisfth to pri) the money at ^uch a day; 
and the master, liaMinr notice then ot, airneth to it, it is now the promise of the 
master ah uuho : for it is iin hided in hi^ aulhoiitv, that he should agree, com- 
pound, &c., and ho hath powei to make a piomise.” Judgment in the principal 
case was gi\en for tlie jilaintiff. But see aiil< , Jji; aO, 132. 

' Palev on Agenev, In 3.j.‘i. Mi IJo\d\ note on this subject deserves 

to be cMted. ^Ir. Paley, in Ins te\t, had said “ Whether a master may bring an 
action for the rei^oveiy of his servant's <‘ariiiii"s, seems to be a point unsettled.” 
(See Co. Litt. 117 a, Mr. llargra>e\ note.) Mr. Llo}d then adds: “There 
would not, however, it is capjireheiided, be much dilHeulty in deciding such a 
point, when it arose. The question* would be, first : Was the transfer of serviio 
originall} made with the nuLster's as<»ent ; if not, it seems clear that Uie master 
might, b^ subsequently adopting the act, maintain an action for work and lalior 
done b} his servant. If jes, there is then the further question, whether the ser- 
vant, in that particular einplo)ment, was to be considered as the servant of his 
original master, or that of the j»eis*on imiiiediat(*ly employing him. And it is 
submitted, that, if the master .were liabh* for wages to the servant during the 
period of the substituted emplojnient, the mferenec would arise, that h# still 
considered the servant as his own, and did not intend to waive the benefit of hb 
earnings. But, if, by pievious agreement, ho were relca.sed from^a proportionate 
amount oH wages, then the contrary eonelusion would be the more reasonable. 
If payment have been iiftde to the servant, in ignorance that he the servant 
of another, piobably in that dase the employer would be discharged." 

160, 160 a, 161, 162, note, 278, 204 ; liandford o. McNatV, 9 Wend. 
BUHHHI V. Goodrich, 9 Wend. R. 08. 
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.as, for example, if it is a charter-party or bottomry bond, made 
by the master of a ship in the course of his employment, the 
principal can neither sue, ftor be ‘sued thereon, although he may 
be bound thereby, and may be entitled to collateral rights and 
remedies groNving out of it.^ 

§ 423. Another exct'ption is, whtTe an exclusive credit is 
given to and by , the agent, and, then^fore, Hie principal cannot 
be treated as in any uiaiiner whatsoever a party to +he contract,, 
although he may have authorized it, or may be e*itifled to the 
benefit of it. Thus, a foreign factor, buying or selling goods, 
is ordinarily treatcci, as hcMween himself and the otifcr parly, 
.as the sole contracting party ; and the real principtil cannot sue, 
or be sued, on th(‘ contract/-^ This is a ircneral nili' of com- 
mercial law, f|iunded upon tlie known usage of trade : and it 
is strictly adhered to, for the coineinem e and saft'fy of foreign 
commerce.-'^ 

§ 421. Another exeeption where the agent has a lien or 
claim uppn the property bought or or upon ir> proee(xls, 
which is equal to, or e\cetMl>, the amount or value thereof; 
for, in such a case, (as w(‘ have ^een,) tlie rights of the agtuiT 
are paramount to those of the priiu'ipal : and tln‘ jirineipal has 
no right to sue thereon, unle-^*; with the i*on>ent of tlie agent; 
and, if he* does sue, and the other part\ lia-. reeeiv(*d notice of 
the lien, the suit will be iiietVeetual, of at the pi^ril of the party 
sue'<.* If any other doctrine were to prevail, tlie right of lien 
of me agent might be defeat 6d at the more will of the prin- 
cipal. 

§ 425. The dillerenees, in these re>peets, between our law 
and the Roman hiw, have already, in some measure, come uii- 

' Ante, §§ 158, li.O, 100 a, 101, lOJ *>73, 270-‘27s, 201*, PtM. § 450; Sli.iek 
0 . Anthony, 1 M. & Selw. 57:1; Ahholt on Shipp. l*t. Jt, (‘h. 1, § 2. pp. 108, 101, 
(Ainer. edit. 1820.) Set TiKon c. Warwitk (lat* C(>m]»any, 4 barn. Cres-iw. 

per Baylcy, J. ; Fleteher r. (iille'^pie, bin^. K. 03.5 ; Ei-sk'. Jnstit. 
B. 3, tit. 8, § 47-40; l)uboi^ r. l)eltiw»ire and Iliubon (’anal Co. 4 Wend. K. 
5285; Hall v. Bainbritlgo, 1 ^lann. & (iranj;. 12. 

2 Ante, §§ 2(18, 270, 200, 4U0 ; IVl, S 418. 

3 Auto, §§ 268, 270, 200, 400 ; Thomp>on r. Davenpor% 0 barn. eSc Cro.ssw. 87 ; 
Paterson r. (4andafi(uqui, 15 Ea.st, li. 02; AddiNon r. (hindasotpii, 4 Faiint. 11. 
•j 74 ; Smith on Merc. Law, 60, (2d edit.) ; Id. pp. 122, 123, (3d edit. 1845). 

4 Ante, §§ 883, 807, 407, 4ok 
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der our notice ; ^ but it may not be without use to present some 
of them a *tittle more fully in this place. By the Roman law, 
as it origj/ially stood, the principal could not ordinarily sue or 
be sued, on the contract made through the instrumentality of 
his agent ; but the latter was generally treated as the proper 
and sole contracting party This was subsequently altered by 
the edicts of the Pros tor, so far as it respected the rights of 
third persons to institute suits against the principal, in cases 
falling within the reach of the exercitorial and institorial ac- 
tions.^ But the exercitorial action did not lie in fhvor of ihe 
owner or employei* (exerri/or) against the other party contract- 
ing with the master. He was not, however, without a remedy ; . 
for, if there was a contract of hire with the master, the^ owner 
or employer might recover the hire in a direct ao|ion, ex locato; 
if there was a gratuitous contract, he might maintain an action 
ex mandato. So the Digest lias declared. Sed ex confrarioj 
ercenti navcm adversus eos^ qui cum magistro contr axe runt , actio 
non pollicc fur, quia non codetn auxUio indigebat; sed aut ex locato 
cum magistro, si mcrc(de operam ei exhibet ; aut si gratuitam, 
mandati agere poi^.st,^ 

1 Ante, §§ 163, 261, 271 

8 Ante, 6^ 163, 261, 271. Polliicr, after <|uotin<T the doetrine of Paulus in the 
Digest, “ Per Procurdtorein non semper a(‘(juirinius aetiones,” (Dig. Lib. 3, tit. 
3, l.,72,) adds, in a noti “ Duet, non semper; quia, ut mo\ vidobitur, actio 
utilis interdum nobis ex contiactu Piocnratoris aeconmiodatur ; quod CRt contra 
print ipia juris, qua* non permittunt alupiid acquiri i)or personam juri nostro non 
subjcctam.” Pothier, J*and. Lib. 3, tit. J, n 9, q^arg. note (1) 

3 Ante, §§ 1G3, 261, 271 ; Dig. Lib 14, tit. 1, 1. 1 : Id. tit. 3, 1. 1 ; Pothier, 
Pand. Lib. 14, tit. 1, n. 10, 11, IS , Id. Lib. 14, tit. 3, ii. 1, 9, 10, 17, 18 ; Krsk. 
Inst. B. 3, tit. 3, §§ 43, 

4 Dig. Lib. 14, fit. 1,1. 1, § IS ; Pothier, Pand. Lib. 14, tit. 1, n. 18, and Po- 
thier's note (1). Pothier sa}s “ Scilieet, ut Magi‘iter ipRi suas cedat actioiU*^’^ 
He adds, in another place, speaking of the ea*se of Institors : “ Kadom eqWtaR 
occurril, ut ho( (asudetur etiain actio c\ereitori \er8u<< ouni, qui cum Magi *itro 
navis contraxii ’* Pothier, I*and Lib. 14, tit. 3, n. 4, marg. n. (3). See also 
Pothier, Pand. Lib 14, tit. 1, ii. 18, where he says that, in eases of oisners of 
provision ships, a broader right is allowed. “ Solent plane Pra*fecti propter roin- 
isterium ^niionas, item bi [trovinciis Pie<«ides Provineiarum, extra ordinem eos 
juvare ex conlractu Magistrorum.” Pothier, Pand. Lib. 14, tit. 1, n. 18, citing 
Dig. Lib. 14, tit 1, 1. 1, § 18. lie then adds, in a note (3) : Exorcitores 

ftvium ad aanonam inservientium. Cietcris autem excrcitoribiif non datur 
adversus eos, qui cum Magi«>iro contraxerunt ; nisi forte eo casu/qoo atiter 
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§ 436.* The institorial action was also, in its terms, appar- 
ently limited to suits against the principal. jEquum Pr(Btori 
visum est^ sicut commoda setUimus ex nrtu histitorum^ ita ctiam 
obliffari nos ex confractihus ipsorum^ ct nmrcniri} But no 
like action lay against the other contracthiii; party by the prin- 
eipal. However, he was nol without rein(*cly, since, by a ces- 
sion of the right of action from the bistitor, he iniglit, in some 
cases, maintain a suit founded tluTOon against the other 
party. 8ed non idrm farii circa cimiy fjui lusiitorem yrfppo^ 
suit^ ut ex^eriri possit. tiul^ si quidun srrntm proprium lnr 
stitorem habuity jtoUst tssr stcurvsy ndqnisitis slhi (ictionibus. 
Si autem vel afienum sernon, vtd ffiatn hominrm ifl>trinny tic- 
tionc deficietur ipsvm iamni Insliton lUy vd Domininn vjus 
convenire j}ottHty,vd mandatiy rd tn^tdinrttw fjrrsfornm!^ It is 
added: Marred fas autnn a tty ddtrrr dart adiaarin t iy (pti In- 
stitorem prerposuiU in cos, tpti rum tout ra it riat-' And C4aius 
held, that the princi])ul might maintain tlie if lie could not 
otherwise vindicate* his rii^ht : lix mnninf\ quo Lisfitor contraxit^ 
si modo aliter retu stiam srrrarc non potrst.^ 

§ 437. In special ca^CN, aNo, whiTc tlu* contract, maile throuL'li 
an agent, was declared to be direcllv obligatory between tlie 
principal and the other contracting part), for example, in 
case of a sale,) the principal might maintain a direct action 
thereon. Thiut the Digest puts it : Si Procurator reudidt rit^ ct 
CL \*rU emptori ; quicrUnr^ an Dominoy i t I adnrsus Dominumy 
actio dari debcut? JEt Papiuiauus (Lib. 3, lit spousorum) putats 
Luni Domino cx rmpto as*d jtosst utili actiom , ad txrmplum Insti- 
toria* actupiisy si modo cem viudrndatn mandaidt ; rrpo riper ron- 
trarium diccudum rsty ntitrni ex empto act tone ni Domino romptUrt 
§ 428. But, except in these and a few other ease<, the geiiergLl 


roni buam hcrvaiHi non pObhcnt; ** and lie then refers to Potbior, l\iiid. Lia. 1-1, 
tit. By Q. 4. 

Lib. 14, tit. 3, 1. 1 ; Potbier, Pand. Lib. 1 1, lit. 3, n. 1. 

* Dig. Lib, 14, tit. 3, 1. 1 ; Potbier, Pand. Lib. 14, tit. , 1 , n. 4, 17. Potbifr addb 

in his note (2 to u. 4) : “ Ti actionoiu ex boo contractu Jubtitoris, bive i i l Ujus 
lX)UM»tate Itistitor ost, quwsitani cedat.” 

^ Dig. Lib. 14, tit. 8, 1. 1 ; Potbier, Pand. Lib. 14, ti . ^n. 4. 

* Dig. Lib. 14, tit. 8, 1. 2; Potbier, Pand. Lib. 14, tu. 4. 

® Dig. Lib. 19, lit. 1, 1. 13, § 25 ; Potbier, Pand. Lib 3, tit. 3, n. 9, and marg. 
note (3). 
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role seefns to have "^prevailed fn*t^ Roman law, that r^iprocal 
actions lay, in cased of agency, only between the direct and im- 
mediate parties thereto.^ The modern ^atiods of fontiriental 
Europe seem, with great wisdom, to hate adopted th^ general 
doctrine gf allowing reciprocal actions between the principal and 
the other contracting parties, wherever it is not exdnded by the 
nature, or by tlie express terms, of the contract.* 

§ 429. The rights of principals against third persons, arising 
from the acts and contracts of their agents, may be further illus- 
trated by the consideration of payments made to, or by, the lat- 
ter. And^first, in relation to payments made to agents. Such 
payments are good, and obligatory upon the principal, in all 
cases, where the agent is authorized to receive payment, cither 
by express authority, or by that resulting from * the usage of 
trade, or from the particular dealings between the parties.® In 
such cases the maxim of the Roman law is justly applied; Quod 
jussu alterivs solvitur^ pro eo est, quasi ipsi sohdum esseL^ But 
the principal may intercept such payment, by giving notice 
to the debtor not to pay to the agent, before the money is paid; 
and, in such a ease, if the agent has no superior right, from a ^ 
lien or otherwise, any siil>sequent paj merit, made to the agent, 
will be invalid, and the principal may recover the money from 
the debtor.^ 

^ Potliiir, Pand Lih. «S, (it n 'i, uiarg nott^ (1) , iCnto, §§ 168, note 1, 261, 
272, 425, Eri*k lii^t 15 3, tit 3,^5 13,40 
2 Anfi, 103, 2f.l, 272, Potliici on Ohlig n 72, 82,447,448; 1 Stair, Instit 
B 1, tit. 12, § 16 , Li^k. In.tit B 3, tit 1, §43-47 

Ante, 08, 91), 181, 113 Pfist, ^ 440 , 2 LJ\eriii. on Aj^enty, 226, 232^ (edit. 
1818) ; id. 281-285 , ISiuith on Meic Law, 67, 68, (2d edit ) , III. B 1, ch. 5, § 4, 
pp. 124, 125, (ith tMlit.#lS|.{) ; Viite, §§ 98, IHI, 215, 413 ; Post, § 451 ; Pale> 
on A»cn(\, 1>) Llojd, 111, 112, note, Id. 278-281, 285, 288, 825-827; Bar- 
ing r. Coi rie, 2 B iw Aid 137, Favtiu r Bonnet, 11 East, R. 36; Moirisr 
Cloasb}, 1 Mdule cSt Sdw >70, "»79 , 1 Li\eim on Agen<}, 22C-232, (edit. 1818.) 
Payment to a ‘ub-d^riut will s<»inLtiiiics bind the agi nt, so as lo uiako him resppn- 
sible to Ins prim qkal for any loss of tin. mono} in the hainls of the sttb^lgent. 
Taber v Perrott, 2 Gallis R 565 , Ante, 211 (n). 

^ Dig, Lib 50, tit. 17, 1 180 , Pothiii on Oblig. by Evans, n. 470, (ft* 
the Frendi editions.) 

^ Ante, 112, 40^403, 407 , Fa\cno v. Bcnnet, 11 East, R, $6; lilorrii*^* 
0easby, 1 Manle & Sdw. 576, 570 ; 1 Livorni. on Agency, 226-282, 1818) ; 

PowoU a. Nelifen, cited 15 East, R. 65; Paley on Agency, by Lloyd, 111, 
and note; Id, ,^85-288, 326-328; Scrinisbire v. Alderton, 2 Str. IL 1182; Ms**" 
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§ 430. The modes and circumstances, under which such pay- 
ments are made to the agent, may also have a material bearing 
on the righfts of the principal. If the payments are received by 
the agent, according to the ordinary course of business, or even 
if they are made out of the ordinary course of business, if the 
agent alone is known, or is supposed to be the principal, and the 
debtor has no notice of any claim by the real principal, the lat- 
ter will be bound thereby.^ But, if the traii^sactiou is on behalf 
of a known principal, or the principal is afrcrwaids disclosed, no 
subsequent payment but such as is strictly authorized by the 
usual course of bnsincs*^, or by the pjirticular u‘-age of trade, or 
by the express or implied authority (»r the principal,* will bind 
him; and, if made otherwise, die priweipal niaj, notwithstand- 
ing, recover the amount from the debtor.- 


r. Forrostor, 4 Canipl). U. <>0 ; Strw.ut *•. Ahonlvin, 1 Mi'os. & \W*Nb. 21s, 225, 
228; Corlicfl r. Cummlnu, t> l''l, 

J Ante, §$ 118, UMi, lofi, U.'t; Pali-} nn Am'Uf », 1 \ r.Iu^d, 27^-2sl, 288; 
Ante, §§ JIS, 181, 21.'>, H.1 ; F.ui'iu* r. Ib iin« t, 1 1 F K. .!s ; Coato'^ i\ 

► l Canipt). II. 4H; Hlackburn r. s 2 ('impb. It. dU, .U.>, Moms t. 

Cloa^by, 1 Alauli^ iV Sohv. .')7o, 57'», 1 Lutnn. <»u Ai:i*iil\, 22ii 2J2, 

1818) ; Smith on Mciv. Law, 7 1, 75, i^2«l » dit ) , I i li 1, i b. 5, t, pj>. 124, 125, 
135, I3<i, (3(1 edit. 1S4.1); De Valiniiin’s Adiii'i r Hullt 14 l^^ters* it. 2s2. 
llonco it ifi, that if* the ]>n’n<ipfd bo unknown and nndisc losod, tlu' n^oiit may 
vary the tonlns of the contr.nM, an<l nM*oi\o paMiiont in an\ manner he may 
pie ‘^inoc he aetb a*( and is *‘iipjMi'td to be llie pninijul. BUekburii y. 
Sei )les 2 Campb. R. 341, 343. See l\ilo\ on Virene}. b\ Llo\d, 281-2S4. In 
Sfewart y. Abcrdijin, 1 Moe*«. \ Welsh. 211, 21 s, wlmh was a ease where an 
ir.siiranoe brofcc'r had received pajiiumtof a los-, b\ .i s^t-otr with the under- 
writer Bcconliiitr to Lord Abinuer, at Nisi Piius, in ^^mnmiIlg up,e\- 
pri'ssed his opUium, ** that the notion had been pushed too far about the a<tad 
piiyinent in cash ; and that it appeartMl to him, that, if one m<ui has to pa} an- 
other money on a<vuunt of his prineipal, and tlierc is money due to him from 
such other person, it makes no dirtcrence to tlie piineipal, whether tliere is au 
interchange of bank-notes, or a mere Iransfei <»f accounts fiom one side t > the 
other; and that it is eijuaily a pa}ment if it is done without fraud. He, however, 
leflthe whole facts to the jury, and directed them to (‘onsider, whether pirties, 
clTecting insurance for tlieir own benefit through an agent, must not know what 
M the habit of dealing between the broker and iindi rwriter, and whetlioi ilie 
authority to settle must n(rt mean, that the broker slioiild settle in the same way 
as is the custom to settle with underwriters *’ The Court held his direction right. 
Ante, § 429, note. See also Carr v. IlinchlitV, 4 Ban . & Cre.ssw. 647 ; (Jibton 
Winter, 5 Barn. & Adolph. 96. 4 

• Poley on Agency, by Lloyd, 278-281 ; Townsend v, Inglis, Holt, N. P. Rep. 
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§ 431. Secondly, in relation to payments made by agfents for 
their principals. In these cascs^ any mode of payment by the 
agent, accepted and received as such by the other contracting 
party, as an absolute payment, will ‘discharge the prijicipal, 
whether he be known or unknown, and whether it be in the 
usual course of business, or not.^ Thus, for example, if a factor, 
or other agent, should be employed to purchase goods for his 
principal, or should be intrusted with money to be paid for bis 
principal, and the creditor or seller should take the note of the 
factor or agent, payable at a future day, as an absolute payment, 
the principal would be entirely discharged from .the deT^t, and 
the. creditor, having thus givicn exclusive credit to the factor or 
agent, would have no remedy except against the latter.^ The 
question, in most cases of this sort, is not, generally, so m*Uch a 
question of law, as of fact ; that is to say, whc'ther the note is 
received as a conditional payment, or as an ab.^olute payment ; 
whether it is received with the knowledge, that there is another 
principal, or not ; and whether there is an exclusive credit given 
to the agent or 

§ 432. On the other lumd, in all cases of this sort, where ex- ^ 
elusive credit is given to the agent, or an ab'^olute payment is 
acknowledged, oither by receiving a security, or otherwise, the 
agent has a right to substitute himself to tlie creditor, and to 


278; Stewart v, Aberdeiu, 4 Mecs. ti Wekl). K. 218, 22H ; Underwood v, Nich^ 
oik, 17 Com. b. llep. ; iJo -Eng. Law & E(j[. 11. 821 ; Auto, §§ 98, 181, 410, 
413, 429. 

1 Post, § 440. 

* 2 Cliitty on Comm, and Manuf. 201 ; Ante, 266-»2C8, 287-300 ; Seymour v. 
Pyclilau, 1 barn. & Aid. 14, 17-19; Strong v. Hart, 0 barn. U cfrcbsw. 160, ap- 
proved in Andcrhoii.v. Ilillies, 10 Eng. Law & Eq. K. 497 ; Smith v. Forrand, 
7 barn. & Cre.ssw. 19; Marsh i\ Pedder, 4 Campb. K. 207. 

3 Seymour v. Pyclilau, 1 barn. & Aid. 14 ; Ante, §§ 290, 291, 293, 296, 297 ; 
Paley on Agency, by Lloyd, 250-252 ; Strong u. Hart, 0. Barn. & Crci»aw. 160 ; 
Smith V, Ferraiid, 7 barn. & Crchsw. 19; Porter u. Talcott, 1 Cowen, R. 359, 
883, 885; Johnson v. Weed, 9 Johns, li. 310; 1 Liverm. on Agency, 207-212, 
(edit. 1818); Everett v. Collins, 2 Cam]ib. K. 515; Corlics.v. Cummiugii} 
6 Cowen, /L 181, 187 ; Muldoii o. Whitlock, 1 Coweii, li. 290, 303-805 ; Seber- 
merhorD v» Loines, 7 Johns. K. 311 ; Cheever v. Smith, 15 Johns, li. 276 ; Ta|^ 
ley V* Ifartens, 8 Term 11. 451 ; Mareh v. Pedder, 4 Camjib. li. 267 ; Jaquei v. 
Todd, 8 li. 83 ; Lincoln v. battelle, 6 Wend. K. 475 ; Tobey v. Barber» 

6 JohqA ^ } ^ontz v. Stanton, 10 Wend. R. 271. « 
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recover the amount from his principal, in the same manner, 
although not in the same form of action, as if it had been actu- 
ally paid by him. Therefore, if an insurance broker, by the usage 
of business, or by the agreement of the parties, is exclusively 
liable to the uuderwrittTs for the premium, and they credit him 
therefor accordingly, he is entitled to recover +he amount from 
his principal, even thbugli he has not actually paid the money to 
the underwriters,^ But this doctrine is confined to cases where 


1 Sec Seymour r. Pychlau, 1 l>arn & AM. 14 ; r. Butcher, 10 Barn. & 

Cressw. 32f). On thi'< hiMcr occtwon, Mr. Justice Ihuk-y said. “This is aii 
action h\ the assi^^nees of an itisuraiicc l)n»kcr, for >\oik and labor, ainl preini- 
a<rainst the defciidnnts, ^\ho are .shij)“**wiu*i*», and had cin|>h)\cd the broker 
to cflect certain policies on their behalf, 'ivhich he did i llhet with «i company of 
which he wa:^ a meml»er. Now, according to tin* ordinan e(niiM* of trade be- 
tween the assured, the broker, and the uinlerwriter, the as-'^ured do not, in the 
first instaijce, pay tlic preiniuiu to the broker, nf>r dfx-s the latter pay it to the 
underwriter. But, as between the assured and the innlerwriter. the premiums 
are considered as paid. The underwriter, to w'hoin, in in^tauee-*, the as- 

sured are unknown, looks to the broker t(»r pa\mont, arni lie to the assure<h The 
latter pay the premiums to the broker only, and he is a nndille-inan lA‘tween the 
assured and the underwriter. But he i-^ not t.olel\ aji-nt ; he is a principal 
to receiie the mono} from the a.s^)ured. and to pa\ it to the underwriters. In 
this case, the policies were not in the. ordinary form, bii^ by deed, aftd the bniker 
eo\onanted to pay the premiums to the underwriters; and in eoii'^ideration of 
that eo\onanl the polieij*s were etieeted. The nmlerwriter-^, therelbre, took a 
co\t I, lilt fiRim the broker to pa} the premium, in^teail of aekiunvleilizinj; the rc- 
eeip* of the premium, as they do in the ordinary t'.ise of a ])olie} b} .simple con- 
tract. In sucli aca.se, the ai tion w'ould he maintainable at the .‘'iiit of theHirokcr, 
on tito principle, that he was entitled lo call tijum the assured for the payment of 
those p' miniums whicli he he 1 be<-onie liable to pay to the underwriters, and 
which they had aeknowledjrt'd the receipt of. The assured have had the benefit 
of the poiieies; and, if the unjlcrwntei*9 were liable upon the n>*k, they were 
warranteil in callin'' upon the broker to pay the. premiums. In point of justice, 
the fiNMired ought to pay tlio broker, or, in the event, whiL'h ha.s linppcned, of his 
failure, Ins assignees. In an ordinary case, the assurers woiilil have no claim 
upon the assured for the piciuiuin, because, by the ptiliev, they aeknowledge the 
receipt of it. Here there is no such aeknowltMlgiuent, and, therefore, it may be 
stud, the assurers jnay claim the premiums from tin* assuretl. A contract einnnt 
he raised by implication of law, except in the absence of an express contract. 
Now, here' there was an express contract between the underwriters and ihc d*?- 
sured, through the agent, and by that contract the underwriter agreed to look to 
the broker alone for the premiums. The assured haA*e lud the same benetit from 
the policies, as if the premiums had been advanced to the underwriters at the 
nioment when the policies were cilbctcd. Then, it is necessary to consider iit 
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it results from the usage of trade, or from the express or implied 
agreement of the parties. For, if a factor, or other agent, should 
buy goods for his principal in his own name, and on his own ex- 
clusive credit, payable at a future day, he would not be at lib- 
erty, as between himself and his principal, (unless the purchase 
was agreed between them so to be made,) to consider himself* as 
the vendor, or to sue for the value of the goods before the expira- 
tion of the credit.^ 

§ 433. The doctrine may be carried further ; for, if a cred- 
itor of the principal settles with the agent, and takes a note or 


what situation the broker stands, in order to ascertain whether ho is not en- 
titled to call uj)on the assured for the preiniuuis. The underwriters have a 
claim upon him for the full amount of premiums ; and, if that be hO, be ought 
to recover those premiums from those jiersons w ho ha\ e had the benefit of the 
policies.” 0 

t Seymour v, Pyehlau, 1 Barn. & Aid. 14, lG-18. Thi'. ease was presented 
under somewhat peculiar circumstances. The jnirchasc of the goods was made* 
by an agent for a foreign merchant then in Kngland. The agent g.ivc his ac- 
ceptances, payable at six months, for the amount. But the goods were known 
to be purchased for the foreign uicrclidut, and the iinoifcs wore made out in his 
name. The agmit brought an action against hi.s principal for goods ^old and 
delivered, before the acceptances bec.une due, ])ending which ‘^uit he became 
bankrujit. The Court held the action not maintdiiiable. Iy)rd I^lleiiborough 
said: “ TJiere is not one tcature in the case, to show that the pldintitf was to 
buy in order to asaunn* the character of seller to the defendant. Bie relation 
between the parties is thi'^ ; the defeuddiil, coming from Kussia, wants the accom- 
modation of a peI■^^m in thi^ country to become I'espcjnsilile for hjin ; the defend- 
ant is to ])ay to the pldintiif a coiiiuiission fur the ser\icc. done ; when d person 
pays another a commission, such other person stands in the ndalioii of fai tor or 
agent; but this commission is to be paid when he has performed the duty. 
What is the duty? to pay for the goods ; then, if the defendant is now liable to 
the pldintiff ibr the debt, he does nut derive the benefit intended to be e.irned 
by the payment of commission. Upon the latter point, lli<*rc is not any pretence 
for baling, that tin* price is deinaiiddble iiistanter. Lei us look at tin* icdhon of 
the thing ; the defendant wants credit, and yet he is e.illed upon to pay liis agent 
immediately. The plaintiff was to pay by a bill at .si\ months; when he has 
paid that bill, then he may sue the defendant, and not before. ^ If it were other- 
wise, the plaintiff would be placed m a worse situation with resjiect to his agent, 
than he would 'with respect to the seller. I think, therefore, that, as thefe was 
not in this cose any thing to im})urt a contract of buying and selling, and as im- 
mediate f»j^)inent was contrary to the nature of the thing, and the expectancy of 
the.partiei, and, as there was not any express stipulation to that effect, the plain- 
tiff has &iied in 4>oth points.” 
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(Sfther security from the latter, for the amount due by the prin- 
cipal, although, as between the parties, it is intended only as 
a conditional payment; yet, if the creditor gives a receipt, as 
if the money weref actually received, or the security were an 
absolute payment, so tliat the agent is ther(‘l)y enabled to set- 
tle, and does s(‘ttle, with the principal, as if the debt had been 
actually discharged, and the principal would otherwise be prej- 
udiced, the d(‘bt will l)C‘ deemed, as to the latter, absolutely dis- 
charged.^ ^ 

§ 434. Fj)on this ground, where work wa^ done for the 
principal, and the account was presented to hi& steward, who 
gave his own eh(‘clv on a banker for thi^ amount ; ajid there- 
upon the creditor gave a rceeipt for the money on aeeonnt of tin* 
prineipal ; and, upon tin* dit>hoiior of the (*he(*k, rlje creditor ac- 
cepted another draft fc»r the amount, pajable at a future time 
from .The steward : it was held, that, if the prineipal had, in 
tli(* mean time, settled hi-^ accounts with lii" steward, or had 
dealt with him dill’ereiitlv in eoiiM*t|ueiiec of that receipt, >o that 
he would be prejudiced therebj, the prm<‘ipal would be dis- 
charged.'*^ Tht‘ same doctrine will apply to tin* ca'-e of a shijfs 
hiisband, or a shipmaster, contracting a debt for supjdic'^, or 
for rcj)airN *of the ship, where an exelusivt' credit i'i originallv 
given to him, or an al)^olute payment afterwards acknowl- 
edged, by a receipt, upoji a note or other security being given 
by such agent for tin* amount, when by he is enabled to settle 
wdth, and to receive the amount, iu credit or otherwise, from the 
ov ttc^s.3 

43o. 'I'hc foregoing are easi^s, where payments made by 
the agent are available for the principal, as being for his benefit. 


^ » C'liitly on ami Maiuif. 204 ; AVvatt r. Alaujiii'* of ll«‘rtf«)nl, 3 Hast, 

ik i i7 ; Ai>l)C>tt ou I^hipp. l*t. 1, 1 'h. 3, ^ b, ami noU* t.1) Auu‘r. etlit. Ib'iU, 

p- 70 : I Loorm. on Aj'cm 2o7 21*2, (eilil. IblS) ; Martli r. PtiiUler, 4 Cauiph. 
iia7 ; Paley un Agouc}, by Llovd, 2a0-*2o2. 

^ Uyatt V. Mdnjuirj ol lltM'ttord, 3 Ka>t, U. 117 ; Clu'fVfi* r. Siaith, la »Johns. 
Ik 270 ; Miildon AVLitlock, 1 Coweii, R. 290, 303-30a ; 1 Ja\cnn. un A^eiu*}', 
Si07-212. (i-dit. 18180 

® A))bott on Shipp. Pt. 1, cdi. 3, § 8, note (1) (Auer. edit. 1829), lU^d t*. 
White, a Esp. R. 122; Stewart v. llall, ^ Dow, R. 19; Cheovor r. Smith. 15 
Johns, li. 27G ; Scherniorhorn i\ Loines, 7 Johnst R. 311 ; Muldon r. W hitlock, 
1 Cowen, R. 290, 303-305. 
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But payments may have been made by^ agent^iDjiiriou^S^' A 
the principal ; and the question often arii^, under what cir^pjl- 
stances the principal is entitled to I'ecover back the money fto 
paid. In the first place) he may recover it Ifecki when the whole 
consideration fails ; as in the case of a deposit upon account of 
a purchase, where the bargain is rescinded, or becomes incapable 
of being performed.^ So, if an agent to insure pays a premium 
upon a policy to the underwriters, or they acknowledge on the 
policy, thjat they^ have received the premium, and the policy 
never attaches, the principal may recover back the premium from 
them.2 In the next jdace, if an agent pays money, under a 
mistake of fact, for his principal, the latter may recover it back 
from the party who has received it;® [and it seems also if the 
money be paid under a mistake of the legal obligation of his 
principal.^] In the next place, whert‘ money has been ille^ly 
extorted from an agent in the course of his employ m(*ut, the 
principal may recover it back. Thus, for example, if his agent 
pays duties for wliieh the goods are not liable, and the goods 
are withiield until llie duties are paid, the principal iiuiy recover 
the amount back.® In the last place, where an atjent has paid 
money, by some fraud or imposition jiraclised upon him, and 
also where he liim&elf has participated in a fraudulent payment 
to another person, cognizant of the fraud, the principal may re- 
cover it back.® 

§ 43G. Secondly, as to the rights of principals on account of 
torts or injuries done to their property or rights, in tlie course of 
the agency, by third percoUs. 'J'his may be vt*ry briefty dis- 
posed of. The tort or injury may be one in wliich the agent 

t Paley on Agency, Lloyd, 335 ; lliiko ol* N(n*folk r. Worthy, 1 (’.inipb. 
R. 337, 333; Smith on Men*. Law, 75, 7(i, (2d idit.); Id. b. 1, <*U. 3, ^ 4, 
p. 124-126, (3d edit. 1843; ; Post, § 451. 

2 Pah*} on AgLiic}, by Lloyd, 335, 336; Dalzcll v, Mair, 1 Canipb. U. 532 ; 

Power V. Bull her, 10 Barn. & Cressw. 329. v * 

3 IVlc} on Agency, by Llo}d, 336 ; Id. 236 ; Anoher r. Bank of England, 
Doug 11.637; Treuttcll v. Rarandon, 8 Taunt. 11 100; Sigourney v. Lloyd, 
8 Barn. & Cn ssw. 022 ; S. C. 5 Bing. K. 525 ; Ante, § 398. 

4 United States v. Bartlett, Da\ies, K. 9. 

fi Paley on Agenc}, by Lloyd, 336, 337; Stevenson r. Mortimer, Covrji. R- 
805 ; Elliott t>. Swartwout, 10 PetcrS| li. 137 ; Ante, § 307. • 

® Palc) on Agency, by Lloyd, 336-338 ; Clarke r. SLee, Cowp. IL 1^7; laj' 
lor i;. Plumer, 3 Maule & Selw. 562 ; Ante, §§ 224, 229, 230. 
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' has been a pai^, as well as the third person ; or it may 
bb a tort or injury, in which the latter alone has acted, and is 
alone responsible. In the former ease, the agent and the third 
person are jointly, as well as severally, liable to the principal ; 
and he may sue both, or either of them.^ In the latter case, the 
third person is liable to the principal, although he may also be 
liable for the tort to the agent.^ 

‘ § 437. We tnay illustrate these principles l^y a few cases. 
Thus, if an agent tortiously converts the property of his princi- 
pal ; as, if he sells or ph^dges it to a third person, without right or 
autliority, the latter will generally be liablf», equally with the 
agent, for the convtT*^!!)!!.** 'Phis doctrine apidies in all oases, 
when' the third per'^on knew and participati d in the illegal or 
unauthorized act of con version# It aKo applie-^ in all ca‘^t's of a 
speciu! ageiK'y, (but not of a geticral agt‘iiey,) even though the 
third person was not c(^nizant of, or party to, the tort, but acted 
bond and without notice.^ if A, not being a general 

. agent of fi, sells a hur>e of B to williout diK* authority, or by 
an exeefcb of auiliority, (', and e\er\ suh'-eqiient veniclee under 
him, will be liable to B, for the coiner^Nion. But if A were the 
general agent of B, although he violated his private orders, A 
alone, and not C\ or any subftequent vt'iidoe, wouhl be liable for 
the eonver-^ion/^ 

§ 4:3S. On the other hand, the ag(*nt may have conducted 
hitTiM'lt within tfie Inu' scope of his dutn^'s, and the tort or in- 
jur\ may arise wholly from the iniseondind of a third person. 
Tlii’s, if a third person should wrongfully eoinert, or misuse, 
or injure the ptoperty of the principal, while it i& in the posses- 


1 Palt 7 on Afjonov, b} i.lo\d,«:UU-;U2 ; Tajlor r. Plumcr, 3 IMdule \ Schv. 

502. . * ’ * 

2 IViicy on A<rcncy, by Llo\d, 303 ; Ante, 2*29. 

♦ 3 CUitty on (^jiuiu and Manid 204- 20i» ; C’Urkc v. Shoo, Cowp. R. 197; 
Pdk'y on Agcnc}, by Llojd, 213 2ls. 839-342 ; Anto, SJ 224, 229, ‘i3tl. 

^ Ante, 2*2H, 229; TaWor v. Plumer, 3 Maule A Selw 376 ; 3 Chittj on 
Comm, and Alaiiuf. 205, 206 ; Paley on Agenc}, 213-218, 339-342 ; MeC’oi ibie 
V. Davis, 6d^dst, U. 538; Smith on Mere. Law, 74, 75, (2d edit.) ; Id. P 1, 
5, § 4, pp. 124, 125, (3d edit. 1843) ; Anon. 12 ^lod 514 ; Baldwin r. Cole, 
#Mod. 212; Taylor r. Kjmer, 3 Barn. &^dolj>h. 320. 

® Ante, §§ 73, 126-133 ; 3 Chitty on Comm, and Manuf 205, 200 ; Pickering v. 
Busk, 15 Rast, 38. 
auenoy, 42 
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sion of the agent, the principal may maintain an action ih i£ia 
own name against the wrongdoer, for damages for the tort. 
So, if, in the sale of goods to an agent, the seller has been 
guilty of a gross fraud, the principal may maintain an action 
for any loss which he has sustained thereby. So, if a master 
of a ship should let the ship to hire to a charterer, and the latter, 
having possession of the ship, should, by his misconduct on the 
voyage, cause the ship to be seized and confiscated by a foreign 
government, or should cause her to be lost or destroyed by his 
negligence, or should convert her to his own use, by going on 
other voyages, or by selling her ; in all these cases the principal 
may maintain an action for the wrong.^ 

§ 139. In many cases of an illegal converbion of proptTty by 
a third person, as well as by his#agciit, the principal may have 
an election of remedy ; as, for example, In the case of a tor^ous 
sale, he may waive the tort, and maintain an action for the pro- 
cecd '5 of the sale ; or he may bring trover against ihe wrong- 
doer.^ Sometimes the one course is more de^iral)le than the 
other; but it is so, only vvhen the interests of tlie principal may 
be enhanced thereby. Thus, if the wrongdoer has bold the 
goods of the principal for a high price, it wuil be most favorable 
to the latter to pursue his remedy for 1h(‘ jiricc or proceeds. On 
the otBer hand, if the goods have been sold at an undervalue, 
then aq action of trover would he the more beneficial remedy, 
as the principal would be entitled to n^eover the full price or 
value of the goods. 

§ 440. We may close this head of inquiry by remarking, that 
the acts of agents, within the scope of th(‘ authority delegated 
to them, will enure to the benefit of the principal in a variety pf 
cases, not falling under the preceding heads. In all such cases, 
the acts are treated as the acts ol the principal, and are gener- 
ally available for him, in tlie same manner and with the same 
effect as if personally done by himself ; aeeordi^jjg to the old 
approved maxim, Qui per ahum facit^jur stipi^um f avert vultiur? 


> Ante, § 229-231 Palcy on Agen< y, by Lloyd, 172, 1 73, and no|e (n) ; id 
324, 8.25, note (e) ; Hunter v. Prinseps, 10 East, R. 378, 394 ; Clarke e. hhee, 
Cowp. R. 197. ^ • 

8 Ibid.* 

3 Co. Uttv 258; Paley on Agency, by Lloyd, 143 ; Branch, Max. (Amer. edit. 
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Thus, a.8 we have seen, payment by an ageiyt is payment by the 
principal, and may be* leaded as such.^ So, a demand by an 
agent, duly authorized by the principal, if he shows his author- 
ity, or his authority is admitted by the other side, is a demand 
by the principal, for the purpose of founding a right or an action 
for the priiicij)al.2 In many cases, too, as we have seen, the 
subsequent raiification of an unauthorized act, such, for exam- 
ple, as a demand, or nolice, or claim, of an unauthorized agent, 
will avail to bind the principal, as well as to confer rights upon 
him.® But this is true, only when the act is beneficial to the 
principal, and does not create an immediate duty on another 
party to do some other aet, or does not sulijcTt the latter to some 
lo^s, damage, or injur\ : for then, if j)(‘rmitt(‘d, it would have a 
relroactivt* elh'et to defeat or control preiAi'^ting rights, or to 
found duti(‘s a compliance with which was not obligatory, or 
e\eii ju^tifi ible, at the time, and, of course, which the law will 
not be so unrcasonal)lc as to eneourage or establish.'^ 


CHAPTER WIT. 


RI(}1IT< or THIRD PERSONS AHVINsF PR1NCIPM>. 

111. iAVe next come to an inquiry iiilo the rights of tliird 
pei ,ons against principals, arising either from the eonlracts, or 

». 1->J Sinilli on Law, GO, (2(1 eillt ) ; LI. pp. 103, 104, 121, 122^ 

1813) ^ 

^ Ante, S 431. 

S.nith on More. Law, 73-7o, (2d iMlit.) ; Id. B. 1, oh. T), § 5, ])p. 133, l.U, 
(3d tdil 18l3)||Paloy on V^oiiov, b} Ll(»\d, 343, 314; Botlilingk o. Inglis, 
3 L.i'.t, R. 381 ; Roc r. Davh, 7 Ea-jt, R 361; Cooio v, Callawa},! Eqi. 11. 
115 ; Culo& r. Bell, 1 Camp. 478, n. 

® A^, 244, 245, 218, 218; Maolean r. Dunn, 4 Biiiir R. 722; Wilson r 

AndoTOn, 1 Barn. & Adolph. 450; Bartram r. Farobrothor, 4 Bing. 11. 57t». 

■1 Ante, § 245-247 ; 3 Chitt\ on Comm, and Mamif. 206, 207 ; l*alo\ on Agent v, 
“h) Lloyd, .343-347; Solomons y. Dawoh, 1 K'^p. U. 83; Smith on Mert Law, 
74, (2d edit.) ; Id. p. 133-135, (3d edit. 1843) ; Dee v. Waltora, 10 Barn. 6c 
Cl ess w, 626. 
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the acts, or the torts^of their agents. Many topics, which wodld 
arrange themselves for consideration uncfflr this head, have been 
unavoidably discussed in the preceding pages. The subject, 
therefore, will be briefly considered in this place ; but, at the 
same time, as it will become indispensable to bring all matters 
touching it under review, in order to a complete examination of 
it, it will necessarily involve some repetitions. 

§ 442. In the fir^^t place, then, as to the rights of third persons 
against principals, growing out of the contracts of their agents. 
It may be generally stated, that wherever an isgent, having 
proper authority, makes a contract for or on behalf of his prin- 
cipal, that contract becomes obligatory on the principal ; and 
the other contracting party has ordinarily the same rights and 
the same remedies against the principal, a& if he had p^‘l^onally• 
made the contract.^ There are exceptions to this doctrine, 
founded upon special considerations, some of which will pres- 
ent ly fall under our notice. The whole doctrine rest's upon the 
maxim already referred to, Qui facit per alium, facitper u ; and 
it is a plain and obvious dictate of natural justice, that he who 
is to receive the benefit shall bear the burdiui ; and that he who 
has acquired, through his agent, certain fixed rights and remedies 
upon the contract, against the other contracting jiarty, shall be 
the latter. 

m 

§ 443. But the responsibility of the principal to tliird persons 
is not confined to cases where the contract has been actually made 
under his express or iinjdied authority. It extends further, and 
binds the principal in all eases where the agent is actfiig vithm 
the scope of his usual eiuiiloymcnt, or is held out to the public, 
or to the other party, as having competent authority, although, 
in fact, he has, in the particular instance*, exceeded or violated 
his instructions, and acted without authority.® For, in all such 
cases, where one of two innocent persons is to suffer, he ought 
to suffer who mislead the other into the contract, bjjj^ holding out 


Smith on Merc Law, S5-58, edit); Id. 15. 1, cli. 5, § 4, p. 103-108, 
(3d edit 1843), Paloj on Apenc}, 1>} Llo}d, .348-345; 3 Chitty on CoAi. and 
Manuf. 201-205 , 2 Kent, Comm. Lect 41, pp. 629, 680, (4th edit) See abo 
Todd V. Emly, 7 Mces. & Welsh 427. 
a Ante* §§ 72, 105, 127, 128 ; Kerns w. Piper, 4 Watts, 11. 222. 
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the agent as competent to act, and a's enjoying his confidence.^ 
We have already seejS, that this doctrine applies to a large class 
of agencies, where the party acts under a general authority, as 
contradistinguished from a special autbbrity.^ To the other 
illustrations, we may add the case of the master of a ship. If 
he makes a particular engagement or warranty, relating to the 
conveyance of goods, according tg the usual employment of the 
ship, the owners will be bound by such engiig(‘inent or warranty, 
although it made vritliout their knowledge or approbation, 
or against their orders.*^ Ho, if the principal should clotlie the 
agent, although a mere special agent, with all the apparent mu- 
niments of an absolute title to the property in himself, the prin- 
cipal would be bunnd by the acts ol the latter ; a^, for example, 
if he .should clothe him with the apparent title to property by 
a bill of lading of a shipiutMil, by making the shipment ap- 
pear to be on account ol the agent, or should trust him with 
Hegotial)l(‘ sceurities, indorsed in blank, a or tlisj)osal thereof 
by the agent, although in \iolation of liis pii\at(* orders^, would 
bind the prineipal, and gi\e corre'^pondi nt right*' and remedies 
to third persons, who become hona fidt po^ ^•^''ors iinder^such 
sale*, or other act of disposal, again&t him.** 

§ 44i. So, upon similar ground^, the rights of third peraoiis 
will be prote(‘t(*d, where tln‘j deal with an agfiit, .opposing 
him to be tlie r^ole principal, without an\ knowledge that the 
property involv«‘d therein belongs to .mother person. This has 
be< M already alluded to, iu cases w here purchases are made of 
a l^ictoi, or other agent, holding himself out as the principal, or 
pupposed to be such, and the bujer has a set-off against such 
agent or factor.' In euch cd^es, the sct-olF is equally good, 
wh(‘tl T a suit be bronglit in the name of the principal, or of the 
factor or agent, t\jr the price of the goods.*’ Ho, if an agent, em- 

1 Ante, 17, is, 73, 120, 127, 131-133, 227, 228 ; Post, § 470; Smith on 
Were. Law, 5G-.^)9, (2(1 edit.) ; Id. B 1, cli. 0, § 4, p. 103- 111, (.Id edit. 1843) , 
3 Chitty on Comm, and JVLuuif. 202, 203. 

^ Ante, §§ 17, 18, 73, 126-133, 227, 228.* 

3 Abbott on Shipp. Pt. 2, ch. 2, § 6-8, p. 91-98, (Amer. edit 1829) ; Ellis v. 
Turner, 8 Term U. 531 ; Ante, §§ 73, I2b-133. 

^ Ante, §§ 34, note, 227, 228. 

5 Ante, §§ 390, 404, 407, 419, 420. 

® Ante, §§ 419, 420 ; Smith on Merc. Law, 74, 75, (2d edit.) ; Id. B. 1, ch. 5, 
42W 
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ployed to collect money, and to remit it to his principal, should 
lend it to a person to whom he is indebted in a larger amount, 
the latter, if he has no knowledge that the money does not be* 
long to the agent, maty retain it as a set-off, and may resist a 
suit therefor by the principal, although notice of the claim of the 
principal is given to him, before the suit is brought.^ ^ But, 
where an agent is known to be merely acting as such in the 
transaction, a third person, dealing with him with full notice, 
cannot avail himself of any right of set-ofi^ which he may have 
against the agent.^ 

§ 445. So, if a contract is originally made without the author 
ity of the principal, he may, by a ratification of it, give it 
validity, so as to confer upon the other contracting party the 
same rights and remedies as if* he had personally made it *, ® for, 
as we have seen, the general maxim is, that a subsequent ratifi- 
cation is equivalent to a prior authority : Omnis ratihabitio 
retrotrahitvr^ et mandat o priori (squiparatur^ This is so regu- 
larly true, that if an agent purchases goods for his principal, 
without due authority, and signs a written contract therefor, and 
the contract is within the statute of frauds, yet, if the principal 
subsequently ratifies it, the ratification will make the contract 
good with in the statute of frauds, so as to bind the principal.** 


§ 6, pp. IS.’i, 13G, (2d 1843), TaU*} on A i^ency, by Lloyd, 277-280, 288 

289, 326, 383 ; 3 Chitt> on Comm, and Mannf. 202 ; Morris v. Cleasby, 1 Manic 
& Selw. 566 ; Gcorrre v. 7 Teim R. 359; I’ickering v. Rusk, 16 East, 

R. 38; Whitehead v, Tuckett, 15 East, R 400. 

1 Lime Rofk Bank v. Plimpton, 17 Pick. 159. 

2 Hurlburt v. Pacific Ins Co 2 Sumner, R 471. Young u. White, 7 Beavan, 
R. 506. But ^vhere the principal has parted with all beneficial interest in any 
proper!} , the agent cannot make a valid sale thereof, nor a val^ contract m 
respect thereto, so as to bind the principal, although the latter .still retain t o 
legal title. Thus, although the registered owner of a ship would be liable pritnn 
facie for repairs done thereon, this presumption may be rebutted by proof th^ 
he has parted A\ith the beneficial interest. Jennings v, Griflltbs Ryan aiiq 
Uood. 42 ; Mclvcr ? . Humble, 16 East, R. 169 ; Curling w. Robinson, 7 Mann 
’& Grang. 330. 

8 Ante, § 239-260 ; Smith on Merc. Law, 60, (2d edit.) ; Id. p. 108, (3d edit. 
1843.) 

4 Maclean v. Dunn, 4 Bing. R. 722 ; Smith on Merc. Law, 60 ; 1 Livenn. oi^ 
Ag8nC]r,*44 ; Cal.itt. 207 a; Ante, § 239-260, (2d edit.) ; Id. p. 108, (8d edit 

1*** ) • » , «n 

» Ante, $ U* 5 M«slean v. Dunn, 4 Bing. E. 722 ; Kinnitz t». Suwy, Valey on 
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' § 446.. The liability of the principal to third persons* upon 
contracts made by his agent, within the scope of his authority, 
is not' varied by the mere fact, that the agent contracts in his 
own name, whether, he discloses his agcitey or not, provided the 
circumstances of the case do not show that an exclusive credit 
is given to the agent.^ Thus, if an agent purchases goods in 
his own name for his principal, without disclosing th(‘ latter, 
the principal will be liable, when discovered, to the vendor, for 
theprice/^ So, if the agent purchases the gooclL, and slates, at 
the time, that he purchases us agent, but docs not disclose the 
name of his principal, the latter will not be abftolved from the 
contract; for, in such a ca^e, as the principal is not known, it is 
impossible to say that the vendor has made his eleetioii not to 
trust the principal, but exclusively to trust the agent." He may 
credit both, or either ; and he is not to b(* preMimed to have an 
intention to elect either exelusiv(dy, until the name and credit of 
bbth arc fairly before him.‘ If no e\elu^i\e credit has been 
given })y the vendegr, in such CE^es, cither to tluj principal or 
to the agent, it will make no dilTtrenee in the rights of the 
vendor that there is a private and unknown agreement be- 
tween the principal and agent, that cither of them should be 
exclusively liable for the amount ; for mu*1i agreemt*nts. how- 
ever valid between the parties, cannot bt' admitted to change 
the jights of third persons, who are strangt^r^ to them.’’ Neither, 

A MOy, by 171, note : Soames SpomuM*, 1 Donl. \ llyl. 32 ; Smith on 

Ml ’i. Law,* 69, Ce (2il edit.); Id. pp. los, 133, 131, (3tl edit. IS 13) 

1 1 Bell, Comm, 41S. (Ith edit.) , Id. 11. 3, vli. 3, pp. 11)1, 492, (5th edit.) ; 
Taley on Aj^enej, hv Llo}d,^13, 2*4, Ante, 14 7, 2r)l>, 270. 

* t ito, ^ 206-270, 420; Riloj on Ag;enc), b} Lloxd, 3431-31.); Smith on 
Mere. Lawfo.**, 66, (2d edit.) ; Id. B. 1, ch. .*», § ."i, pp. 1.33, 134, (.3d edit. IS 13) ; 
Palorson v. Oanda-soqui, 1 .‘j Ea&t, R. 62; Addison r. (b‘iiHlase(pii, 4 Taunt. R. 
674 ; Railton i\ Hodgson, 4. Taunt. R. 676, n.; Wihon r. Hart, 7 Taunt. R. 296 ; 
I'homson r. Diwonp irt, 9 Barn. & Cressw. 78, 86, 88 ; Biekerton r. Burrell, 5 
Matdo & Sclw. 383 ; Palcy on Agency, by Llojd, 213-215 ; Jones r. Littledalo, 
6 Adolph. & Ellis, 490 ; Seymour r. Pychlaii, I Barn. Aid. 14, 17, 18 ; liayner 
V. Grote, 16 Mocs. & Welsh. R. 359. See ai\to, § 106, note. 

® Ante, § 266-270; Thomson v. DaM‘nport, 9 Barn. & Cressw. 78; llijrgins 
V. Senior, 8 Mces. & Welsh. 440 ; Ante, § 270. 

^ Thomson w, Davenport, 9 Barn. & Cresj^w. 78, 86, 88. 

’ ® Paley on Agency, by Lloyd. 834, 313-345 ; Ric h r. Coc, Cowp. 636 ; Precious 
V. Able, 1 Esp. Rep. 850; Kymcr v, Suwercropp, 1 Camp. R. 109 ; Waring v. 
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for the same reason, will a set-oil^ which the ptinc|^>h^ 

against the agent, be, under such circumstances, available agtUn^ 
the vendor.^ * 

Fa\untk, 1 Camp. R. 85 ; Speering De Grave, 2 Vcrn. 648 ; Ante, $ 28(M>00, 
431-483. 

1 Waring y. Favefick, 1 Campb. R. 85 ; Paloy on Agency, by Lloyd, 84lt^ 
334 ; Heald v. Ken worthy, 28 Eng. Law & Ecp R. 537 ; 10 Exch. 789. Mr. 

111 his excellent Coniiiientaiies on Menanlile JiirUprudenee, 1 Bell, Comm.§41$, 
(4th edit); Id. pp. 491, 492, (5th edit.) has summed up the whole doctrine on 
this subject in a ver\ stltisfactol^ manner. **'J'hird parties, who have dealt with 
the factor, hd\c their claim against the estate of the piincipal a& if they had dealt 
with himself. The agent’s contract eiiteied nxio, faclurio nomine^ the principal's 
name being disclosed, foims a good giouiid of action or claim against the prin- 
cipal, pro\i(Ic(l the power is proved. And in this ca&o there will be no action 
against the factor, unices the piincipal is abroad. Such is the case of a rider to 
a manufacturing house. In taking an order in the name of the house, he binds 
the house to furnish the article. In sueh cases, thc'claim may either be, first 
against the piincipal, as the biiver of gciods, for the price ; or, seqpudly, agaitist 
the piinelpal, as the sdkr of goods, for delivery of the goods, or for dainag^. 
In the lormei case, the claim is meiel^ lor a di^idend, gven where the goods are 
still with the agent or factor, and disiinguidiable. In the latter, the claim also 19 
merely personal. But vvhei c the .igent is neutial, as a general oomuiission-agent, 
who unites the business of a custodier with that of a broker, ac'tiiig foi both jiar- 
ties, the propcity ma}, in such situations, be held as tranaferred, so as to vest a 
real right in the hiiver. Wheie the contract is not in the principal's name, but 
generally as with a factor, the (‘lection will be with the third party to hold to the 
credit of the factor, or to ‘-eek his reincdv airainst the principal. And the rem- 
edy against the principal will not be hurt, either, first, bv any private agreemeiit 
between the principal and the factor, that flie factor alofie shall be responsible; 
or, sec’ondly, where the principal has paid the price to his agent, who lias sejuan- 
dered it ; unles> the day of pa\ merit has been allowed to pass, and the principal 
has been led to believe that the agent alone was relied on; or, thirdly, by the 
circumstance of the factor failing, with a large* l^lance due to the principal. 
M^hc'ic notice it^iven of the piiiic ipal, and the third party rhooies to rely on 
the factor, he will be entitled so to do, but will not also have his claim against the 
principal Even where the factor contracts in his own name, the principalis 
bound to the third party, on his name and interest bpiiig disclosed. But, in such 
case, the principal and factor will jecipiocally have the benefit of their private 
stipulations, as to responsibility, and of their correlative rights, in respect to the 
state of the balance in account between them. A del credere commission aflects 
tbe settlement only between the piincipal and factor, relative to the moneyfHO 
be recovered from third parties. So, a factor with a del credere is responsible 
that the buyer shall pay the price. But although the factor will, on the buyer s 
filPitref (hhnsfilf being insolvent,) have the beneficial interest in claimitig on the 
estate, he is not so much a creditor os, on the one hand, to deprive the 

buyer ef the benefit of retention or compensation against the principal*; sor^ OU 

* h 
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§ 446 a.' The «fact that the agent iias contracted in his own 
name ih writing, yet with the assent of his principal and for his 
benefit, not exclude the principal from Uability, unless exclu- 
sive credit is given 1o the agent. Thus, if an agent with the 
assent of his principal and for his benefit draws a bill of exchange 
in his own name on his principal, which it- taken by a party in 
the business of the principal, (as to raise moiif^y for him,) although 
the principal may not be directly bound as drawer of the bill, but 
the principal only, yet the party advancing tlu* money on the bill 
may have an action for money paid, &c., against ihe principal 
for the amount of the advaiiees.^ 

§ 447. The exceptions to this liability of the principal may 
easily be gathered from what has bt'en already stated. If the 
principal and the agent are both kiunvn, and exclu>ivc credit is 
given to the latter, the principal will not b(‘ liable, although the 
agent should suliscqiiontly fail ; for it eoinpetent to tlie parlies 
to agree to charge one, exonerating the other; and an election, 
when once made, becomes cunedusive an<l irrevocable.- 

§ 44*^. In the common ease of pur<*hascs ])y a factor, for a 
principal, resident in a forefgn country, w’^c have already seen, 
that the credit is, from tin' general U'^age of trade, deemed lo 
be exclusive ; and, therefore, the prinei))al is never, or, at least, 
is not ordinarily, dermed liable therefor.'* And evtm wdth re- 

tho other, to gi>c* Iiis own cre(lito^'^ die benelil o! the claim a^raln^t the tmyer, 
while they pay only a (ii\i(len(l to the prim ijul. Jn the loinier case, coin])cnsa- 
ti( or n*tention a^ain^t the principal uill discharge the j^uaraiitee ; in the lat- 
Ici tho priiiei|Uil >m 11 lia\e fcis> claim ag.iiiiM the ]>n\ernntlie bank) nptcy, and 
aKo against the factor on hi& iruaraiitce. Claims m.o be made b\ third parties 
against the esUte ol the jirincipal, in coii'-eipience ot the acts ol’ the agent, 
Ihouo' iiuauthorizod bv the principal. Thu'*, tin* leprcscnlations of the agtnl» 
in the sfnj!^ course of th^ contract, ^\ill be taken to form a part ol the 
contract, with the principal ; ami the coneeahnent or misrepresentation of the 
agent >\ill also affect tlio principal. In the .same waj, notice to a tlu-tor or 
agent will be held a*- notice to the principal, provided .such factor has power to 
treat an<l negotiate the contract. And linalU, the jnincipal is liable ( i\illy lor 
the neglect or fraud of his agent, committed in execution of the aullioiity given 

* Alli»n V. Coit, 6 Hill, N. y. K. 31K ; Rojjors i'. Coit, « Hill, N. Y. 11. 3:;2. 

* Ante, |§ 161, 27», 279, 291, 423, 432 ; Abbott on Shii)p. Pi. 1, ih V. ^ 

P- 76, note (1), (AniOT. edit. 1829) ; Id. IH. 2, cb. 3, §§ 2, 3, p. 100- 102, i’aley 
on Agent 7 , V Lloyd, 244, 245. 

» Ante, §§ 268, 279, 200, 296, 297, 850, 423, 432, 4 34; Thomson v. Daven- 
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spect to domestic factors, a^similar conokKsion may arise' j6:om 
the, previous dealings betweetn the partiesi or the peculiar ciN 
cumstaiices o^ the particular transaction. Thus, for example, if 
an agent purchases goods for his principal, who is known, and 
stands by at the time of the purchase, and the vendo# gives 
credit to the agent, that is ordinarily deemed an election to 
charge him alone.’ A fortiori^ the presumption of ^^n excl& 
sive credit to the agt^nt will arise in such a case, if the agent 
is a domestic factor, and the principal is a foreigner, transiently 
in the country.^ The case of an exclusive credit, given to ship- 
masters, for supplies or rcpair^, coiistilufes another illustration 
of the same doctrine ; although, in a variety of cases, the mate- 
rial man may ljg\c a lien on the ship, as well as the responsi- 
bility of the shipmaster and ship-owner, for the supplies or re- 
pairs.*^ 

§ 4 19. The liability of the principal to third persons, w^here 
the purchase is made in the name of his agent, and the principal 
is not known or disclos(‘d at the time, is qualified by another 
consideration ; and that i*-, that the ])rincipal will not be mt^e 
personally liable, if, in the intermediate time, he has settled with 
his agent, without any suspicion of his own personal liability, or 
if he would otherwise, without any d(‘fanlt on his own part, be 
prejudiced by being made personally liable. Therefore, if, in the 
intermediate time, the principal has paid the agent for goods 
purchased in the name of the latter, or if the state of the ac- 
counts between the agent and the principal would make it unjust 
that the principal should be held liable to the vendor, such fact of 
payment, or such a state of accounts, Would be a good defence 


port, 9 Barn. Cressw. 78, 87 ; Paltry on Agency, 243-246, 248, 334 ; Smith on 
JMerc. Law, GO, (M edit ) Id. pp. 122, 123, (3d edit. 18?3) ; 3 Clntty on Comm, 
and Manuf. 2U3 ; 1 Btdl, Comm. § 4is, (4tli edit) ; Id. p. 491, (5th edit.) A‘» 
to eaae of a prin( ipal resident in another State of the United Slates, see 
Tainter v. Pnmdeigast, 3 Hill, 11. 72, and ante, § 268, note. 

t Ad(hson r. GandasK^ui, 4 Taunt. K. 574, 580 ; Wilson r. Hart, 7 Taunt B. 
995. See War ng Favenck, 1 Campb. 11. 85 ; Kymer v. Suwercropp, 1 Cm||||ph* 
B. 109; Ante, 400, 406, 423. 

* IWd. See albO Seymour ?;, Pyeddau, 1 Barn. & Aid. 14, 16-19. ' 

* See Abbott on .Shipp. Pt 2, ch. 3, § 3-18, and notes to Aiuer. edit 1829; 

on Agency, by Lloyd, 245, 246 ; Rich v. Coe, Cowp, R. 637 ; on 

by Lloyd, 243-246 ; Aate, §§ 294, 434 ; Post, § 460. 
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to a suit brought by the; vendor against the principal.^ The 
same result would arise, if the vendor had accepted a negotiable 
security irom ihe agent, for the amount, payable at a future day, 
or had given him a receipt, by which he iiad in the meantime 
settled with his principal, or the latt(*r had been induced to deal 
dilTcrently with the agent, from what he would otherwise have 
dojie.^ So, if the vendor had suttert‘d the day of payment ior 

* Per Bayloy, J., in Thomson v. l>a\eiiport, 0 iJani. & ss, 8!) ; Paley on 

Ageiu*y> by Lloyd, 243. 244, 218-2.‘i3 ; Siiiilh on iv. Law, 03 00, (2d edit) ; 
Id. pp. 122, 123, (Sd edit 1S13); Ante. § 131. But Waiinj^ r. Fa%onck, 
1 Camp. R. 85: Kymer r. Suwercropp, 1 Canipli. IL lui> ; Sui\ ili c. Anderson, 
7C.B. 21 . 

8 Ante. 288, 291, 433, 434 ; Porter r. 1 ('owen. B 3:)9 ; 3 (’hilly 

on Comm, and Maiiuf 2ol; Wyatt i». Manpiis nf Htrtibid, 3 La^t, R. 147; 
Clioe\ea r. Smith, 15 Johns. 276; (Mealaud r Walkt r, 11 Ala. Tir>S; l!3<1o r. 
Paige, 9 Bar))Our, 150; Fnmeh r. Price, 21 k. 13; Pilt« i v (’onnnon wealth, 
31 Penn. St 11. 400. 'See John-^on r. Ch.n*‘s, 13 X. H. U .132 ; Marsh l\ Ped- 
der,4 Ciimpb. K. 257 ; 1 Livemi. on Asrin 3, 2"7-Jl 7. (rdit. !>!'') , PaU‘\' on 
Agones , b^' LIo\‘d, 2I3“24 7, 20(»-2.3.t ; Smuli nri Mcii*. J.. , 0.7, «;o.(2»l edit.) ; 

Id. B. 1, <*b. 2, si 4, pp. 121, 122, (:ld »dit. I'^r* ) Mr. Lloul, in hit etlitiun of 
Paley on AL'em-y, 2lH)-2r>l, lia*. made a sinnniai\ ol ilu* piiin ipal ca^'s. Al- 
though it is somewhat lontr. il.** praetii ;d ntj]ii\ li is iinliw *>(1 me to t'lte ir at large 
in tlll^ pla< e. “ Indeed, thete are sfM.ral w.i\-, in whuli tin* liabdiiy f>l the jinn- 
cipal maybe atleeted. in purehaso.s matie b\ his .ejent of mIikIi tin* tollo^un^ 
summary maybe iis^eful. 1st The piin base m:n l»c mule l»\ the hioker, ex- 
pres.s)y Ibr ami in the name of his pniiripal. In that < a^e. it the prim’i[ial bo 
debited b}' the seller, he i>nl\, and not llu* broki r, wdl be liaUe^ 2d. A broker 
may pim*b,i.<.o in lu> eharaeter of broker, I n a kmiwn prim ipal ; but the seller 
Hit. I hoose, nevertheless, to take him for his debtor rather than the prinei- 
jial *n w'huse credit he may not ha\e the same toidid» m e , and, auer tliL deliber- 
ate election, the seller cannot afterwards turn round and charge the principal;’ 
3i'. The broker may buy in his own name, without diM losing liL piineipal; in 
which ' 1 st', the invoices will, ^f course, be made out 10 him, and he will be de- 
bited with the aeconnt^Jf no\^, bcloie payment, the sidler ^ILeover that the 
purchase was in fact hir another, he nia^, at hi.s choice, look lor pa^-nient 

either to the broker or the principal, — to the former ujion his l)e^^0Ilal contract, 
— to the latter to the contract of his iigcnt ; and the adoption of the ))iirchase b\' 
the principal will be evidence of the agent’s authoritv. But, 4th. If, after the 
disclosure of the princii)a!, the seller lie by ami suffer the principal to settle in 
acopunt with his broker fur the amount of the purchase, he cannot afterwards 
charge the lattfhr, so a.s to make him a loscr, but will be deemed to have c’cctcd 
the brt^r for his debtor. And, 5th. ^f the primiixd be a foreigner, it soeiiia, 
that, usage of trade, the credit is to be con.sideret as having been given to 

the EngliHli bit)kev 9 and that he only, ami not the fore gn buyer, will be liable. 
* That cjtteetion, however, is for the jury. 6th. There is still an intermediate case. 







tibe goods to pass by, without ^dematiding pay^rat, ^ 
thereby induced the principal to suppose that credit was 



■where, upon a ^purchase by a broker, the seller, knowing that he acting as 
broker in the transaction, but not for whom, makes out the invoice t6 him, and 
debits him with the price ; can the seller afterwards, when the name of the pnig 
cipsl is made known to him, substitute him as the debtor, and call upon him m 
payment ? On the one part, it is said, the principal, in debiting the brokojp can 
have ex^ercised no election ; because election implies a preference, and there can 
be no preference, when the principal is unknown. On the other part, it is an- 
swered, that the seller might have known by siipply asking the question, and that 
the omitting to make the inquiry is decisive •evidence of a deliberate preference 
of the broker. The Court of King's Bench has decided, that the principal, in 
such case, is not discharged ; but the decision has not been considered very satis- 
factory, and is certainly not implicitly acquiesced in.* 7th. It was laid down by 
Parke, J., in a case which underwent much consideration, that wherever the 
broker has stated to hia principal, and the latter has bond fide adopted, a contract 
different from that under which the purcjinsc was actually made, the seller can- 
not call upon the principal for payment *, because the seller sues on the contract 
under wliich the goods were really sold, and is, therefore, bound to show that 
the. prineij^ authorized or ratified that contract, and nt)t a different one, substi- 
tuted by the broker. And, although the Court hesitated to adopt 4his propo- 
sition in its full extent, yet they were unanimously of opinion, that, if the seller 
have furnished the broker with the means of so misre])resenting the contract to 
his principal, and the latter have ai'tually paid the broker, according to the terms 
communicated to him, he will thenceforth be Telea‘»cd from all liability to the sel- 
ler. 8t]j. Payment by the agent will, of course, discharge the principal. And it is 
a general principle, that if tlie creditor \oluntarily gi\e amenlarged credit to the 
agent of the debtor, or adopt a particular mode of payment whereby thet princi- 
pal is placed in a worse situation than he would otherwise have been, the liability 
of the original debtor is discharged ; and, therefore, if a creditor, voluiitaiiiy, and 
for his own accommodation, take a security ffom ^ agent of the debtor, who 
afterwards fails, having in his hands funds of his principal adequate to the pay- 
ment of the demand, be cannot afterwards resort to the principal. But, if the 
creditor take the security, not voluntarily and fdr his convenience, but be- 
cause he is unable at the time to procure cash, or if he Vke it conditioiidll} , and 
not as absolute payment, or if the principal be in no respect prejudiced by the 
accommodation afforded to the debtor, then, to whatever extent the indulgence 
may have been carried, the principal will not be released. It seems, in short, that 
acting will operate as a discharge to the principal, which could not be pleaded 
as payment, oi as accord and satisfaction between the creditor and the agent. 
And, therefore, a receipt, given by the creditor to an agent or bKiker, does not 
necessarily of itself operate as a discharge to the principal ; nor has it ti^ effect, 
nnlesB th^ principal appear to have dealt differently with his agentfVeonse- 
g^nenoe pf Ac receipt, as by passing it in his accounts, and giving him further 
i^dit upon the faith of that voucher. But, where the receipt is the tneaUs of 
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agent, and ttflpn the faith of that he had paid . 
ovdrae amount to the agent, or settled it in account with him, the 
Irjrincipal Wpuld be discharged.^ [Butrin all .these cases, it seems 
to be essential, that the vendor should in some way have either 
deceived the principal, or induced him to alter his position and 
Recounts towards his agent, before he is deprived of his remedy 
llgaipst t|^e principal. And it is now settled, that the simple 
iacffbat the principal has paid his agent the funds ^with which 
to pay the plaintitf, does not deprive the plaintitl’ 6f his right to 
look to the principal, if the agent fail to pay over according to 


accrediting the agent with his principal, or altering the situation of the latter, the 
ci%ditor can only resort to the agent. Accordingly, in the insurance trade, 
-where the usage is for the broker of the assured to charge his employer with pre- 
miumH as paid to the underwriter, though in fact there he no money paid, but a 
running account kept betw’een the broker and underwriter, it is held, lliat the 
receipt in the policy, thereby the underwriter confesses liiniself paid the pre- 
is conclusive, as between him and the principal. In ease of the sale of 
goods to an agent, payable upon time, if the time of payment has not elapsed, the 
principal, wlicther known or unknown, cannot, by a premature payment to, or 
settlemeut with, the agent, exonerate himself from rt-spoiisibility to the vendor, 
unless it is clear, li-oni all the circumstances, that an exclusive credit was given to 
tli^e agent. Smith on Merc. Law^ Go, GG, (-Jd edit.) ; Id. II. 1, ch. 5, 1*21, 1^2, 

(3d edit. 1843); \Varing u. Faveiick, 1 Campb. U. 80; Kvmer v Suwercropp, 
1 Campb. R. 109. In this last (;ase, Lord EUenhoroiigh said ; “ A person selling 
goods is not confined <0 the credit of a broker, who buys them ; but may resort 
to the- ]>rincipui, on whose account they arc bought; and he is n^more af][j^cted 
by the state of accounts between two, than I should be were J to deliver 
good."! to a man’s servant, pursuant to hi8>order, by the consideration of whether 
the s'^rvant was indebted to the master, or the iiiasjter to the servant. , If he lets 
the day of payment go by, he may lead the ])riiicipal into the supj)osition, that he 
relics solely 011 the broker ; and if, in that (‘ase, the price of the goods has been 
paid to the broker on uecount of this deception, the principal sliall* be discharged. 
But here, payment was demanded of the defendant on the several days it be- 
came due, and no reasoI^was given him to believe that his broker alone was 
trusted. He has received a great part of the coffee, and enjoyed the'^bfcneft^of 
it; thelKght of the vendors is entire, unless he has paid them, or some person 
authorized by them to receive payment. Kenyon & Co. had no such authority ; 
thereibre, he is still liable. The rest of the coffee was stopped, only to prevent 
its getting into the hands of the insolvent brokers ; and, as payment was to pre- 
cede the delivery, it was enough, if the plaintiffs, on being paid, were ready to 
have delivered it.” 

^ Kymer V. Suwercropp, 1 Camp# R.* 109; Palcy on Agency, by Lloyd, 243- 
249; Smith on Law, B, 1, ch. 6, § 4, pp. 121, 122, (3d edit. 1843.) See 

Smyth n. Anderson, 7 C. B. 21. 
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*bis orders.^ So, in a recent case, M., the owner of a ship, applied 
to a broker to effect an insurance on it, and the broker signed a 
policy on behalf of G., an underwriter. The ship being lost the 
broker settled with M., giving him a credit note. It was usual 
to j)ay credit notes at a month from their date. The broker had 
sufficient funds of G. to pay the loss, both at the time of signing 
the policy and at the giving of the credit note. Nearly three 
months alter the credit note was given, and while the Mime was 
unpaid the broker failed. It was held, that M. might still call 
upon G. for payment.*-^] 

§ 450. Another exception* may arise from the form of the con- 
tract, where, although it is authorized by the principal, and is in 

_____ _* _ j 

[' Ileal d V. Keiiworthy, 10 Evh. 739; 28 En^. Lciw \ Efj. R aST — Rarko, 
B., haid . “ If a man oi der an agent to l>u} goods, he is bound to see that hia 
agent pajs tor them, ^nd the giving of money to liis agent for that purpose, does 
not amount to pavmont, unless tlie mone} be actualh so appluMl. It is true, the 
cases fiiini*'h duta upon vvliidi some argument to tlie (oiitrai) inaj he^iiiug. 
Firsty there is the of liable}, J., in Thomson t. I>a\eiiport, to the eilei t 

that, if the agent ‘ does make himself pei*soiialb liable, it does not follow that the 
printipal may not be liable also, subject to this (pnlifit atioii. that the principal 
bhall not be prejudiced by being made personally liable, if the justn e ol the case 
is4hat he should not be jiciNonallv liable.* He then goes on to say: ‘ If the prin- 
cipal has paid the agent, or if the state of accounts bet ween the agent here and 
the jnineipal would make it unjust that the seller should call on the principal, 
the fact of payment, or surh a state of accounts wouhl be an answer to the 
action broughl by the seller wheie he had looked to the responsibility of the 
agent.* That exfiression is somewhat vag«e, but it is (|uitc true v\hcn properly 
understood. If, for exanijilo, the jirincipal is induced, by the conduct of the sel- 
ler, to pay his own agent, on -the faith that the agent will settle with the s( Her, in 
such a case the seller would be precluded from recovciing, as it would be unjust 
for him to do But, under ordinar} cireumstanccs, the plaintill is eiititleil 
to recover, unless he has oitlier deceived the defendant or indin'cd him to alter 
his position. This is the case of Wyatt ?;. The Marcjui** of Hertford. So in ilie 
case of Kvmer v. Siiwercropp, the observations of Jjord Ellenborough are <[uite 
correct, as the fact of the* seller*s allowing the day of ]>ay merit to pass may afford 
evidence ot deceit, and of his having induced the princijial to jiav his aget\^. Ihc 
same conclusion is to bo drawn, from the judgment of my brother Maule, m 
Smyth y. Anderson, and hi^ language is not at all at variance with the other de- 
cisions with reference to the effect of payment. He observes : ‘ Payment, however, 
is only put in the dteta to which I have adverted, as an instance of its being un- 
just 407* unfair that the scllei should enforce the contrac t against the principal. 
The result is, that, under the circumstances of the present case, the seller may 
re<K»ver against tlie principal.” See also Smyih v, Anderson, 7 Com. R. 21.] 

VQdacfarlane a. Giannacopulo, 3 Hurl. 3c Norm. 859. 
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the Tsourse of his business, yet it is exclusively, in its form, and 
character, and operation, a contract between the agent and the 
third person.^ In such cases, the principal is not directly liable 
to such tfiird person upon thcVontract, although, in some cases, 
he may be indirectly liable.^ Thus, wIktc a contract is ra^de 
und(!r seal between the agent in his own name and a third per- 
son, the principal cannot sue or be sued 1hen‘on, altliongh it may 
be authorized by him; as, for example, in case of a charter-party, 
or a bottoriiry bond, sealed and executed by the rnasw*r o£ % 
ship; or in a contract, made by the agent und(‘r his own -•‘al, 
for the [)urehase or sale of good>, or for a lease, or for any otiier 
thing tt) be done, wlit're th(‘ covenants, although on b(‘half of 
the principal, are exclusively in the Jiamcrt of the agent and tire 
third person.' 

» Ante, gs 4‘», mo n, HU, 278, 122, 4.‘U. 

2 Ante, jru, H»a, loo a, IGl, 278, 122; Dulxna v. Delaware Hudson 
r.uial Co 4 VVt*nd. U 28.3 , Hall i;. Ilainbridiro, 1 Manio (U-ang. 42. 

3 An(o, SS Kit), 101, HJ2 noUs 2G;t, 27;i 27.3, 270, 27s, 271), 2fU, 122 ; 

Ahl»ott on Shij»p. Pt. rh. 1, ^ 2, p. 103-10.3, (Aiuei. edit. 182})); l*ali*y.on 
Agi*iM*y, SSl-:{S4 ; AVrlls r. Dvans, 20 WiMid. U. 2.31 ; Ante, § 10, noto. l.iord 
TenterdtMi, in lii^ work on ‘^hippini*. i*t- 3, t*h. 1, ^ 2, p. 103-10,3, refers to this 
doHrine, in the following passage* • “ I Ii.ive Ivlort* ohs^rvett, that tht* o\(*( utif)n 
of a charter-party lo the master, although said lo he done on b(‘liall' of the own- 
ers, does not furnish a dinx't action, grouiidcil upon the instrument itself, against 
them. This depends upon a technical rule of the l.iw of England, a|)i)licable as 
well to thi'* as to jithe:’ case*^, and not Effected by the mercantile practice of exe- 
eulintr for. an<l in the name (»f absent persons; the rule of the law of Eng- 

land 1 1 !^/. that the force and eilect, which that law gi\es to a deed under seal, 
cannot «‘\ist, unless tin* deed be cxeeuted by the party liiuiself, or by another for 
him. in his presence, and with his dire, tion ; or, in his absence, by an agent, au- 
tlmri/ed ) do so b;^ anr»lher tVed ; and, in every siudi case, the deed must be 
made and execiJte<l in tee name of the princip.il. 'fhe agent, indeed, either ot 
lilt* owne# or* nu*rcliaiit, may, and MUiielimes does, execute a charter-party, and 
covenant in his own name for performance by his ])rincipal, .so ab to bind himself 
to answer for his ])rinci|*.irs default, by force of the deed. And, in an aetion to 
recover IVeiglil or demurrage, claimed in pursuance of a charter-party by deeil, 
it has been held, the declaration must be specially framed <m the deeil itself. If 
such a charter-party be made between the master and the merchai\jt, in puibu- 
anee of which goods are delivered to the merehant and his parlnerb, the freight 
<*annot be recovered in an action upon the ease, brought by the owners again.sf 
ihe merchants. So, if the owner execute a. deeil to the inerohaiit, containing 
the usual* covenant for a right delivery of the cargo, he cannot be sucil bv the 
merchant for not delivering it, in an action upon the case, grounded on the bill 
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§ 451. In the next f^ce, as to* ‘the liability of jnindpqill! to 
third persons for thn acts of their agents. This topic maybe 


of ladini; signed by the master. But, 'where a charter-party, under seal, was 
made by the master in that character, with merchants who did dknow that he 
was also a part-owner in the ship, as in fact he was, it was held, that they 
sue him and the other owners in an action upon the case, for a breach of sucli 
general dpties as were not inconsistent with the stipulations of the charter-party, 
such as the not providing necessaries for the voyage, and emplo} ing a negligent 
and unskilful master. And, whether the instrument be under seal or not, an 
action at law, grounded upon it, must be brought in the name^ of the party to 
it, and not in the^ame of another, to whom he may have assil^ned his interest. 
And, therefore, the purchaser of a ship, previously chartered, cannot sue for the 
freight earned under the charter-party in his own name, although payment to 
him will be a good discharge to an action brought in the name of tb^* seller, at 
least if the purchase be made before the ship sails on the voyage. Ih like man- 
ner, where goods were shijiped, in pursuance of a charter-party made by. the 
master with one Partridge, and whereby he engaged to receive a cargo of fruit 
from the agents or assigns of Partridge, and deliver the same to him or Mi as^igos; 
and, upon a shipment, he signed a bill of lading, stating the goofls to have been 
shipped by one Strange, b> order of llovedino & Moores, to be delivered to the 
or^r of Moores, and freight to be p8ud acc ording to the tenor •f the contract of 
affreightment ; it was held, that Muoie«> could not maintain an action against the 
master for negligence in the stowing of the fruit. Another technical rule of the 
law of England, applicable also to the contract by charter-party, under seal, 
should be noticed in this }>lace. If a < barter-party is express^ to be made be- 
tween certain parties, as between A and B, owners of a bhip, whereof C is mas- 
ter, of the one part, and 1) and E, of the other part, and purports to contain 
covenants with C, nevertheless, C cannot tiring an action in his name upon the 
covenants expressed to be made with him, nor give a release of them, even 
although he seals and delivers the instrument. But if the charter-party is not 
expressed to be made between parties, but runs thus : This cliartcr-parly in- 
dented witnesseth, that C, master of the ship W., with (onsent of A and B, the 
owners thereof, lets the ship to freight to E and F ; and the instrument cgntains 
covenants by E and F, to and with A and B ; in this case, A and B may bring 
an action upon the covenants, expressed to be made with them ; altho%fh, unless 
they seal the deed, they cannot he sued upon it. This latter, therefore, is the 
most proper form.” See also Atty v. Parish, 4 Bos. fic Pull. 104. In Tilson «• 
Warwick Gas Light Company, 4 Barn. & Cressw. 902, 908, Bayley, J., said : “I 
am not convinced by the case of Atty r. Parish, that, where a contract 
upon th^ face of a declaration to be such, that the plaintiff may recovet, whether 
the contract be by deed or not, that it is necessary to declare upon the deed, if 
there be one. The strong impression of my mind is, that, upon principle, id" 
though there be a deed between the parties, yet, if there be a debt, independent 
of the deed, ♦^he amount of which, however, is to be ascert&ined by tbe*d««d, 
aipjbtence of the deed will not prevent the party from recovering that debt upon 



509 


Otf.' ^ THQU) PEBsdtlS AGAINST ^irCIPALS. 

diimissed, in a few words ; for the whole doctrine turns upon the 
obvious maxim, that he, who acts by another,^ acts by himself : 
Qvi facit per facit per sc} Henge it is, that the delivery 

of goods by a third person to an agent, and the acceptance of 
goods by an agent for his principal, is, in eoritemijlation of law, 
a delivery to, and acceptance by, the pniicipal ^ Hence, also, a 
^delivery of goods to the servant of a carrier, in the course of his 
employment, is a delivery to the carrier himself, and binds him 
to responsibility to tlic owner.'^ A delivery of goods to a master 
of a ship is a delivery to the owner or cniplojer. [But a master 
of a ship, or other agcMit, has no po\\(‘r to bind hLs principal by a 
receipt for goods as dcliv(‘red, \\ hich in fact, never were deliv- 
ered.'*] A delivery of good» to the consignee, who is agent of 
the ship|)er, is a delivery to the latter.^ So, pa\nients, made by 
a third person to the agent, in th'* cour-e of his employmi'iit, is 
payment to the princijial ; and, whether actually paid to the 
principal, or not, by the agent, it is conclusive ujion him.*" So, 
if the money is, from^any circunistane(‘s, rceo\crahle back, as, if 

the eoininon counts. Aiui where there was a r hart‘*i’-j)ai r.> , iiinler wlihli the 
cargo Wd8 to be sent alongM<le the ship, .it tin* inert liani*^ e\])oii5«, the 
rendering the custoiuar} a&M-stance with hl^ boats and » lew, and the laigo Iwng 
about thirty yanU from the edge of the wlniil, tin* iiih>ti*r ajtplind to the deilnd- 
ant’-* factor for laboreisi^ to leinove it intobthe boats, ami he lebised, ''a}ing he 
would abide bv tin* < liartei-part\, and tlie iiiastei liiml laborers for the purpo.**e, 
it was held, that the shipowner might reioiei smh exjieiiH* in an action of as- 
sumpsit, notwithstanding the ch.irter-p.irt\ ” Fleb her v. (ullespio, 3 Bing. R. 
6,> > See Banorgee i. llo\ey, 5 M.i 9 s. K 11 . Kimball r. Tucker, 10 Mass R. 192. 

‘ It 's not, in the present state of the authorities, ias\ to sa\, in what laaos the 
piiiuipal ma} oi nia^ not sue or be sued, upon wiiticn and aealod contracts of 
lus agent, eithei ilii\*c*tly or indirue*!}, aa the Ctisea do not seem to be in perfect 
harmony with each other, or furniah an^ \er} clear oi definite rule. See ante, 
§§ 49 note, 1(10, 161, 275-278, 294, 422. , 

1 Ante, § 134-139 ; Smith on Mere. Law, 69, (2d edit); Id. B. 1, ch. 5, § 4, 
p. 127-130, (3d edit. 1843); Peak*) on Agenc}, by Llo\d, 293; 1 Bell, Comm. 
§ 418, (4th edit.); Id. p. 493, (5th edit ) 

* Smith on Merc* Law, 69, (2d edit.), Id. p 127-130, (Hd edit. 1843) ; Pak> 
on Agency, by {^loyd, 6i»3 ; Mead w. llamond, 1 Str. R. 605; 3 Chitty on 

and Manuf. 207. 

.3 Ibid. ; Staples v. Alder, 2 Mod. R 309 ; Taylor u. , 2 Ld. Raj-u 792. 

* Grant v. Norway, 2 Eng. Law & Eq. R. 337 ; Hub jersty v. Ward, 1« Jd aal ; 
Coleman ?;. Riches, 29 Id. 823. 

® Abbott on Sbipp. Pt, 2^ ch. 2, §§ 2, 8, p. 90-99, (.^me^. edit 1829.) 

® Ant^ $ 429. 
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it i9 paid by mistake, or upon a consideration that has failed) 
pdncipal yiiHi bttj^able to repay it, although he may never have 
received it from nis agent^ So, a tender to an authorized agent 
will be a good tender to the principal.^ Notice, also, to an 
agent, in the«course of his employment, is notice to the princi- 
pal.^ So, the representations, declarations, and admissions of 
the agent, in the course of his agency, are deemed a part of the^ 
res gestce^ and equally obligatory upon the principal, as if 
made by himself.^ So, a demand, made of an agent, of goods 
pawned to his principal, upon a tender of the money due, will, 
upon the refusal of the agent, if usually intrusted to deliver 
up such ppopefty, amount to evidence of conversion to bind the 
master.® 

• § 452. In the next place, as to the liability of the principal, 
to third persons, for the mi^^feasanccs, negligences, and torts of 
his agent. It is a general doctrine of law, that, although the 
principal is not ordinarily liable (for he sometimes is) in a 
criminal suiV for the acts or misdeeds of his agent, unless, in- 
deed,’ he has authorized or cooperated in tliose acts or mis- 
deeds ; yet, he is held liable to third persons in a civil suit^for 
the frauds, deceits, concealments, misrepresentations, torts, neg- 
ligences, ^ and other tnalfeasances, or misfeasances, and omis- 
sions of duty, of his agent, in the course of his employment, 
although the principal did not authorize, or justify, or partici- 
pate in, or, indeed, know of such misconduct, or even if he for- 

' Paley on Ajjency, bj Lloyd, 293 ; Cart'y v. Webster, 1 Str. R 480 ; Mathew* 

V Ilaydon, 2 £sp. K 509 , 3 Cbitty on Comm, and Manuf, 207 ; Ante, ^ 408, 
418, 435. ^ 

^ Anon. 1 Esp. R 319 , Goodland v Blewitb, 1 Campb. 477; 3 Cbitty on Comm, 
and Matiuf. 208 ; AnU^, §§ 103, 147. 

9 AnU, § 140 ; 3 Cbitty on Comm, and Manuf. 209. 

4 Ante, § 134-139 ; 3 Cbitty on Comm, and Manuf. 208, 209. * 

5 Jones V. Ilcirt, 2 Salk. 441 ; S. C. Ld. Raym. 738 ; Com. Dig. Action an the 
case for Negligence, A. 1-A. 6 ; Paley on Agency, by Lloyd, *805 ; 4 Bao. Abridg. 

and Servant, K.; Ante, § 247. , 

fi^ttorney-G* neral v. Siddon, 1 Tyrwh. R. 41 ; Rex ts^Gouteb, 1 Mood. & 
Malk. ^87; Rex v. Almon, 1 Leading ^Crim. Cases, 241 and note; Faloy 
AgOiUiy, hf Lloyd, 294-298 ; Id. 305, 806 ; 3 Cbitty on Comm, and 809, 

810; Sl^te^ V. The State, 1 Head, (Tcnn.) 160; Smith on Mere.Ii8ir,& L 
chit 180, (Sd edit 1843.) ' 

T J $. Britton, 26 Yerm. 112; Linsley v. Lorely, Id. 128. , 
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bade the acts, or disapproved of them.^ In all sillljh casesjj^thc 
^ijpe applies, Respondeat Superior; and it is fompded upon public 
policy and convenience ;*for in no other way could there be any 
safety to third persons in their dealings, eitHter*directly with the 
principal, or indirectly with him through the instrumentality of 
agents.^ In every such case,^he principal holds out his agent, 
as pompetent, aftd fit to be trusted ; and thcTcby, in cfl'ect, he 
warrants his fidelity and good conduct in all matters within the 
scope of the agency.^ 


1 Soiithuiek v. Estes 7 Cu'^li. .‘l.SJJ ; INvai's j. State bank, H Ohio St. It. 47G; 
Philadelphia Itailroad C'o. v. Derby, 11 How. IGH; Hunter Tin* Ilud'JOii Itiver 
Iron Co. 20 Ilarhoiir, 507; Chitty on Connn. ami Manuf. 20S-210; Paloy on 
Agency, hy Llo\d, 294-206, .'10 1 -HO 7 ; Smith o\\ ^lerc. Law, 70, 71, (2d edit); 
Id. H. 1, eh, 5, §*3, p- 127-130, (3<l edit. lcSi;j) ; ^nte, 130, 21J, 30H-310; 
Doe y. Marten, 4 Term R. 66, per Lord Ken\un ; TUi^h r. Suminan. 1 Bos. & 
Pull. 404 ; Att* 3 -(icrPl r. Siddoii, 1 TatwIi It 41 ; Ant**, 3i)S, 311, 315-319 ; 
Miilijran V. Wed^e, 12 Adolph, ic Ellis, 737, 7 42 : Qu irinan r. Biirnetl, 6 Mees. 
& Welsh. 499; Weed r. Panama Railroad, .3 Smiih, (N Y) .‘169 ;• Ja>eke v. 
Stearns, 1 Mete. R. 560 ; Penn. Steam NaAi". Co. r. llun^Titord, b tiill in. Johns. 
It. *491. [If a largo iiMmbor of eiiiploACes on a lailrund suddenly n fuse to "work, 
and without any good cause, the eompaii} aie liable |j.)r damages ari’^ing tiom the 
delay in forwaiding freight therebA < au^ed. Blatk-tone i X. \ Erie Rail- 
road, 6 Emith, (N. Yt) 4H,] 

2 Ante, § 308 ; 1 Black. Comm. 431, 432 ; Abbott on Shipp. Pt. 2, eh. 2, § II ; 

Ellis V. Turner, 8 'rerin R. 533 ; BunIi v, Sttinman, 1 Bo". Cs Pull. 40 4; Laugher 
V, Pointer, 5 Barn. & CreshW. 547; Rantllehoii v. Murray, 8 Adolph. & Ellib, 109; 
Milligan r. Wedge, 12 Adolph. & KIIls, 737 ; (juaiman v Burnett, 6 Mees. & 
U isb. 499 ; Kapsou i\ Cubitt, 9 Mees. & Welsh. 710 ; Wlnterbottoin v. Wright, 
1C & Welsh. 109, 111 ; Ante,,S§ .308, .311 ; Wilkins v. (iilnioro, 2 Ilum- 

plir<*}s, 140 ; Leggett v. Simmons, 7 Siii. & Mar. 318 ; Penn. Steam Co. t\ IIuu- 
gertord, 6 Gill ^ Johns. 291 ; Johnson v. Barber, 5 Gilman, 425 ; Harris r. 
Mabr^ , 1 Iredell, 240. 

® See the opinion of Lord Holt in Lane r. Cotton, 12 Mod. li. 490 ; Paley on 
Ageneyv by Lloyd, 294, 301-807 ; 4 Bac. Abridg. and Scf'vant^ K. ; Stiek- 

ney r. Monroe, ^4 Maine, 204 ; Ante, f 11-1.3, 315, 816, 310 ; Hern t\ Ni-hols, 
1 balk* 289. Mr. Justice Blackst^ne, in his Commentaries, gives a different 
reason, and says : “ We may obscr\’o, that, in all the cases here put, the master 
may be frequently a loser by the trust reposed in his serA’ant, but never can be 
a gainer ; he may ^frequently be answerable for his servant’s misbehavior, but 
never can sheldKr himself from punis^ent, by laying the blame on hi.s agtmt. 
The reMn of this is still uniform -and the same ; that the wrd^ig done in the 
servant {■ looked upon in law as the* wrong of the master himself; and it is a 
statkding maxim, that no man shall be allowed to make any advantage of his own 
wrong.” 1 Black. Comm. 432. It seems to me, that the reason here ^ven is 
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^ ♦ 

§^463. Aiw cases may serre to illustrate this doctrine, ^hus, 
a carrier will be ^able for the negligence of his agent, by which 
the goods committed to his custody afe damaged op lost.^ 
he will be' liable^fdfr tfee tortious conversion of the prpperty by 
his agent.® So, the owner of a ship will be liable for damages 
and losses, arising to a shipper of jgoods by reason of the negli- 
gence, the fraud, the uuskilfulness, or the tortious acts of the 
master.^ So, if the master of a ship should negligently ran 
down, or come into collision with another ship, the owner would 
be liable to the party injured for the damages occasioned thereby.^ 
So, if a servant should negligently^ drive his master’s carriage or 
cart,® as to overturn another carriage, or to run over an individ- 
ual, and do him injury, [or leave his master’s cart in the street, 
where it is struck by a third person, and the plaintiff theieby in- 
jured,^'] the master w<^ld bo liable for the damages J [So, if a 
person directs his servant to remove the snow and ice from the 
roof of his house, and flirough the negligence of the servant, or 


artificial and unsatisfft'torj , and assumes, as its basis, a fact, which is the reverse 
of the liuth in man\ cases , for the master is liable foi the wrong and negligence 
of his seivant, just as much, when it has been done contiary to hii ordeib'^and 
against his intent, as he is wiien he ha^ coopciated in or known the wrong 
^ Story on Bailm. § 4SS-58t, 1 Bell, Comm § »S97-*400, (4th edit); Id 
p. 463-465, (5th edit ) , Coggs v Bernard, 2 Ld llaMii. 909, 919, 920, 

2 Ante, §§ 3J0, 315, 316 , Moisi v Slut, 1 Vent. U 238 , S. (\ 1 Mod. K. 85 
2 4 Bac Abiidg. Mu'^tcr and K ; Ante, § 315-317 ; Abbott on Ship]>. 

Pt. 2, ch 2, § 6-S, p 94-98, (Amer edit 1829), Id. p 99, note (1), and cases 
there cited; Paley on Agency, b} Llojd, 297, 298. 

* Abbott on Shipp Pt. 2, ch 2, 11, and note (1) (Amer. edit. 1829) ; and 

eases there cited ; 'J’he Thames, 5 Kob. 345 ; The Dundee, 1 Hagg. Adiiiir. R. 
109; The Woodrop Sans, 2 Dodson, R 83; The Neptune the 2d, 1 Dodson, R. 
467 ; Stone u. Ketland, 1 Wash. Cir. II. 142 ; Ante, § 315-317 ; Shaw v, Reed, 

9 Watts & Serg. 72. 

^ [And although the horse and vehicle belong to the agent, yet if it iiused by 
him about* his master’s business with Ms knowledge and consent, by the 
agent’s negligence is driven against another l^rse, the master is liable although 
the agent was also going on jirivate business of his oyfii» Fatten v. Rea, 2 J. ' 
Scott, (N. S ) G06.] 

9 IlKdge V, Goodwin, 5 C. & P. 190. 

7 Jones V, Hart, 2 Salk*441 ; Brucker v Fromont, 6 Tern#R. 659 ; Morley 
fi. eSaisford, 2 fi. Black. 442 ; McManus v..Crickett, 1 East, R. 107, 108; John- 
son p» SntaH,; 5 B. Monroe, 25 ; Paley on Agency, by Lloyd, 295 ; Booth v. Mister, 

7 C9tti Fayne, 66. See Quarman v. Burnett, 6 Mees. & Welsh. 499 ; Post, 
§S4dtf,4d«^468 c. 
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of a stranger employed by* him, op of a friend whc4lllk>lunteer8 to 
assist l^m, %, passenger in the street is injui^ by t*he ice, the 
master is JUable.^ So, if a man’s servant wrongfully pile up 
his master’s wood in the highway and thetfeby an injury is caused 
to a traveller, the master is responsible, although he was sick at 
the time, and knew nothing of the fact.-^ l\*rhaps the form of 
the action against the master must be case and not trespass, un- 
less he personally ordered the particular wrongful act.'^] So, if a 
servant of a smith should injure a horse in shoeing him, ormn 
assistant of a surgeon should treat a j)atient with gross want of 
skill, the principal would be liable for the damages.* [So, where 
the defendant hired a laborer for six weeks, at weekly wages, and 
. in that time the plaintitf, not knowing 'of such arrangement*, em- 
ployed the same laborer to do .a job for him, which w as being 
done, when the defendant claimed and received of tli* plaintiff 
payment for the job, on the ground lhat the laborer’s earnings 
during the six weeks belonged to him, the defendant was held 
responsible to the plaintiff for damages arising from the negli- 
gent manner in which the work — thatching wheat — was per- 
formed,®] So, if an agent should sell a piece of cloth, and war- 
rant it to be good, an action of dbceit would lie against the 
master.® So, if an agent should fraudulently sell false jewels, or 
should fraudule^y deceive a third person, in the matter of his 
agency, the principal, even if not cooperating in the act, would 
be liable therefor.^ 


^ Althorp i». Wolfe, 8 Smith, (N. Y.) 350. And see Booth r. Mister, 7 C. & 

P..66. 

8 Harlow o, llumiston, 6 Cowen 189. 

8 Yerger Warren, 31 Bonn. St. R. 319; Railroad Co. v. Wilt, 4 Wharton, 
143 ; Till* Thames Steamboat Co. v. Iloiisatonio Railroad Co. 24 Conn. 4t). 

^ Paley on Agency, by Lloyd, 298 ; 4 Bac. Abridg. Master and Servant, K. ; 
Ante, § ^[10. 

8 Holmes v. Onion, 2 J. Scott, (N. S ) 790. 

® 4 Bac. Abridg. Maater and Servant, K. ; Attorney-General r. Siddon, 1 
Tyrwh. R. 41, 40, 47. , 

Smith on Merc. Law, 70, 71, (2d edit.); Id. B. 1, ch. 5, § 3, p. 127-130, 
(3d edit, 1S4S); Hern v. Nichols, 1 Salk. 289; Grammar r. Nixon, 6 Str. R. 
653; Attorney-General v, Siddon, 1 Tyrwh. R. 41, 44, 48, 49; l alcy on 
Agency, by Lloyd, 301-303 ; Crockford v. Winter, 1 Cainpb. R. 125. See also 
Randleson t?. Murray, 8 Adolph. & Ellis. 109; S. 0. 3 Ncv. & Perry, 239; 
Ante, 808, 811 ; MUligan w. Wedge, 12 Adolph. & Ellis, 737 ; Hughes v. Boyer, 
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§ 453 a. 9ft very nice questions may arise, and often do arise, 
as to the person, who, in the sense of the rule, is to be deemed 
the principal or employer in particular ,cases. Suppose, for ex- 
ample, a pihrson should hire a coach and horses of a stable-k(‘oper 
for a day, or a week, or a journey, and they are driven by a 
coachman who is furnished and hired by the stable-keeper ; and 
the coachman, during the time, should, in driving, be guilty of 
sdme negligent act, by wliich an injury should occur to a third 
pesBon ; the question would arise whether the stable-keeper or 
the hirer would be responsible therefor. It seems formerly to 
have been thought, that in such a case the hirer was to be 
deemed the principal or employer, and, as such, responsible for 
the injury.^ But the better opinion, maintained by the more 
recent authorities, is to the contrary for, in such a case, the 
••eoachma# is to be treated, as in trutli the servant of the stable- 
keeper, and continued in his employment, notwithstanding the 
temporary hiring ; and he could not at th(‘ same time be proj)- 
erly deemed the servant both of the stable-keeper and the hirer.® 
The same rule would apply to a man who hires a carriage and 
horses to travel from stage to stage on a journey ; the carriage 
and horses are employed for the benefit or pleasure of the travel- 


# 

9 Watts, R. 556; Stoiy on Bailui ^ 103 a; Quarman Burnett, 6 Mees. & 
Welsh. 499 ; Rapson v. Cuhitt, 9 Mees. & Welsh. 710; Wiiiterhottom v. Wright, 

10 Mees. & Welsh. 109, 111. 

1 See the opinion of Mr. Justice Heath in Bush r. Steinman, 1 Bos. & Pull. 

404, 409, and that of lloliojd, J., and Bajlej, J , in Laigher v. Pointer, 5 Barn. 
& Cre-^sw. 564, 668 • 

2 Quarman y. Burnett, 6 Mees & Welsh. 499, 509,510; Hughes ». Boyer, 
9 Watts, R 556; Wevrant v. IJ. Y. &, H. Railroad, 3 Diier, 860. [Where the 
defendant was the registeied proprietor of several cahs, in London, on which was 
bis name as proprietor, Y. a licensed^ (ah driver hired of the defendant ia*cab 
and two horses for fifteen homs, at a fixed price, depositing his license with the 
defendant, hut received the earnings of the eah duiing those hours, for his^own 
benefit, the defendant exercising no control o\er him; Y. being employed by 
the plaintiir to transport some luggage lost a jiart of it by negligence : it ^as 
held, that the defendant was liable to the plaintill’ lor such loss, partly by force 
of the Meiiopolitan ILukiiey Carriage Acts, Stat. 1 6c 2 W. IV. c. 2*2, and Stat. 
6 fe 7 Viet. c. 86 ; Powles v. Hider, G Ellis Bl. 208.] 

3 Per LiititMale, J , in Laugher v. Pointer, 5 Barn. & Cress w. 647, See Chilcot 
V. Bromleyi 12 Ves. 114. Reedie v. London & Northwestern Railway Company, 
4 Webbyi Bnrhifone 8c Gordon, 255. 
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ler, and yet the law has never considered the travelftlr liable, but 
the owner only, for the negligence of the driver.^ The case of 
tlie liire of a hackney cOach aflfords a stronger illustration. There 
Ihe owner of the coach, and not the hirer for his temporary con- 
venience or profit, will be held to be responsible for the negli- 
gence of the coachman.^ ‘Upon the like ground the hirer of^ a 
\\herry on the Thames, to go from one* * * § place io another, would 
not b(* responsible for the conduct of the waterman ; nor the 
pwiicr of a ship, charlered for a voyag(‘ on the ocean, for the 
misconduct of ihe crew, emjdoyed by the charterer." 

§ 453 h. But a case of a more nice character may easily be 
put, and, indeed," has undergone a judicial decision. Suppose 
a per?on to be the owner of a coach, and he hire-, from a job- 
master horses and a driver ^ the coach to draw them for a 
day, or a drive, and, througli the negligence of the driver, an* 
injury is done to a tliird person ;«the quc>tioii would ari.'>c, who 
is responsible for the wrong, whether the owner of the coach, or 
the owner of the horses, wlio also hires the driver. It has been 
recently adjudged, after no inconsiderable conllitd of oi)inioii in 
prior eases, that the owner of a eoacdi is imU and that the owner 
of ihe horses is, under such circumstance*-, the re-.ponsiblc prin- 
cipal.* [So ill a recent case*, when* the owner e)f a (erry liin*d 


* Ibid.; Sammcll v. Wright, o Lsp R. , Doaii r. Ih’Uithw.iitc, 0 R-p. R. 

Ilml.; Per Littlcddlc, J., and Lord Tenlorden, in Laui^hoi r. Pointer, 5 Piarn. 
ilk ^’rethW. 5G2, 5G3, o78f57D; M(.Laughlj|| r. PiToi, 4 Maiiii. \ (iian^. 48. See ’ 
hard i\ John, 2® Penn. St. R. 4S2. 

^ Per Lord renteiden, in Lau^Lei r. Pointer, 5 IWin \ CVossw. 578, 579. 

1 ibiariiian u. huriiett, C Mees. K AteUb Pet, ."ioo, 510; Stor\ on hailm. 

§ 403 a, note ; Post, 464. In the ohm* of Lanjihei u. Pointer, 5 Barn. CresbW. 
547, \i(here the owner of a carnage hired of a btahle-keeper a pair of horses to 
dri\o it for a day, and the stable-keeper j)ro\ided a dnver, through ^ho*»e negli- 
gent driving an injury was done to the hor&e of a thud person, the Court of 
King’s Beneh were eipially divided upon the ipie-tion, whether the owner of the 
carnage was liable for the injurv oi not; Lord Tenterden and Mr. J. Littledale 
held him not liable, and Mr. J. Barley and Mr. J. llolrojd held him liable. The 
opinions of the learned judges, on that oecasion, exhausted the whole learning 
on the bubjeet, and, on that account, should be attentively studied. Tlio deci- 
Bwn in Quarmaii e. Burnett ailirmed the doctrine of Lord Tenterden and Mr. 
J. Littledale, and that decision has been uniformly atlhered to in all tlie later 
cases. See Randleson v. Murray, 8 Adoljdi. & Ellis, 109; Milligan u. Wedge, 
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o^T. for one day a'^am^tug and crew to assist in ferrying pas- 
sengers across, and T, sent and paid ^be crdw, and was paid by 
tbe crwner of the ferry foiwthe services ollhjie tug and crew, and 
a passen^r was injured while crossing by a breaking of the 
tackle of the tug, through the negligence of the crew, T. was 
held liable^ whether the passenger did or did not also have a 
remedy against the owner of the ferry.^] The true distinctions 
and doctrines, which govern, or ought to gosern, the 'cases, were 
upon that occasion, fully expounded by the learned judge, * who 
delivered the opinion of the Court. “ Upon the principle,” (said 
thdl Qfu facit per alium^Jacit per se^ the master is respon- 
sible for the acts of his servant ; and that person is undoubtedly 
liable, who stood m Ihc relation of master to the wrongdoer; he, 
who had selected him as his ser^nt, from the knowledge of, or 
belief in, ♦his skill and care, and could remove him fyr mis- 
conduct, and whose orders lieswas bound to receive and obey ; 
and whether such servant has been appointed by the master 
du^ctly, or intermcdiay||cly through the intervention of an agent, 
auihorized by him to appoint servants for him, can. make po 
diflereuce. But the liability, by virtue of the principle of relation 
of master and si'rvaiit must cease, where the relation itself 
ceases to exist ; and no o1 her person than the master of such 
servant can be liable, on the simple ground, that the servant is 
the servant of another, and his act tlie act of another. Conse- 
quently, a third person, mitering into a contract with the master, 
which doei> not raise the relation of master and servant at all, 
is not thereby rendered liable ^and to mak% such person liable, 
ril^ourse must be had to a difl^eut and more extei^ed principle, 
namely,* that a person is liable not only for the acts of his own 
servant, but lor any injury, which arises by the act of another 
person, in carrying into execution that, which that other person 
has contracted to do for his benefit. That, however, is too large 
a position, as Lord Chief Justice Eyre says, in the case of Bush 
t;. Steiiiman, and cannot be maintained to its full extent, with- 


1,9 44olph. & Ellis, 737 ; Kapson v. Cubitt, 9 Mees. & Welsh. 710; Martin v. 
TaMSrly, 4 Q. B. Rep. 298 ; Reedie v. London & Northwestern Bailway 4 
Wild^tiiurlstone & Gordon, 255. 

^ IMf afl V. Tyrer, 1 Ellii^ Bl. & Elii^ 899. 
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out overturning some decisions, and produQcing consequences 
which would, as Lord Tenterden observes, ^ shock the common 
sense of all men ; ’ not teerely would the hirer of a post-chaise, 
hackncy-coach, or wherry on the Thames, be liable for the acts 
of the owners of those vehicles, if they had the management of 
them, or thqir servants, if they were managed by servants ; but 
tlic purchaser of an article at a shop, which he liad ordered the 
shopman to bring home for him, might be made responsible foir 
an injury committed by the shopman’s carelessness,, whilst pass- 
ting along the street.”^ • ' 

§ 453 c. Another case of a no\ el •character, calling for the 
exposition of the general principles applicable to tliih subject, 
recently occurred in America. A brig, whi<‘li was towed at the 
stern of a steamboat, pmj)loye4in the business of towing vessels 
in the river Mississippi, below New Orleans, was, through the*^ 
negligence of the ma-^tcr and cr(^v of the steamboat, over whom 
those in charge of the brig had no control, brought into collision 
with a schooner lying at anchor in the rivat. A suit was brought 
by the owners of the schooner against the owner of the brig for 
the damages sustained by the colli>ioii ; and tin' (piestion was, 
whether the owners of the brig were lial>le therefor. It was 
held, upon full argunumt, that they ere not, upon the ground, 
that the master and crew of the steamboat were not the st*rvaiits 
of the owner of the brig ; were not appointed by him ; did not 
receive their wages or salaries from him ; had no power to order 
or control them in their movements; and had no pohtract with 
th^' master and crew of the steamboat, but only through the 
master with- the owners of the steamboat for a participation in 
the power of the steamboat, derived from the public use and 
employment thereof by the owners.^ 

' See also Milligan r. Wedge, 12 Adolph. U 1211. 737; WinterboUom c. Wright, 
10 Mees. & A\’eUb. 109, 111; Post, § 451 a. 

® Sproul »». [Icinniingway, 14 Piek. K. 1. Mr. Chief JiiMiee Shaw, in deliver- 
ing the opinion of the Court in this eahe, said: “ 'I'he o\Mior& ot a \e!>sol ori-oach 
are held liable for ihiniages to thinl ])erhons, occasioned b\ the negligence or un- 
skiifulne89 of those who are in the management of the ^hip or coach. 1. Either 
beAiise they are engaged or employed by them, are subject to their order, con- 
trol, and direction, and so are to be deemed, either generally or for the pa»’ticular 
occasion, their servants. 2. Or, iti rcspuct to their beinir engaged in the business 
or employment of the owners, conducting and cai'rjdug on such business for the 

AO£MCy« 44 
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§ 458 It will be obseHedi that the rale is generally laid 
dorwn, that the principal is liable to 'third persoub for the mis- 


profit or pleasure of the owners, b} reason of whicli the actb done in the prose* 
cution of such business, shall be taken civdiier to be done b} the emplo} cr^ thcni- 
sehis, and this, 'whether the persons whose negligence is tliO cause of damage 
haie been retained and iinplo'ied b} the principal himself, or by the procuration ' 
of others, emplo>ed by him for the purpose Tried b} either of these principles, 
we think, that the defendant is not responsible for damages attributable to the 
oar^essness or want of skill of the master and crew of the towing vessel. They 
were not ^e servants of the dcfi ndant , were not appointed by him , did not* 
receive their wages or ««a1aiics fiom him , tin defendant had no power to remove 
them, h id no power to ordei oi (ontiol them in tlun movements, had no con* 
tract fjth them, but onl> thioiij;}] them, with the owntl^ of the steamboat, for a 
participation in the power, deiivcd fiom ^le public u^e and emplO|>mctit of that 
vessel b\ her ^owners After making suth contiact, it was perfectly in the 
power of the owners of the sKamboat to^appoiiit another master, pilot, and crew, 
and the defendant would have had no <au>t of (oiiiplaint ^ Nor can the mas* 
ter and ertw of the stcamboit, in anv intelligible slum, be considered as in the 
em^lojment or busmens o^the dcfi ndant, anv more than a general freighting 
ship, her o^^icc^^ and crew can be considcicil a-^ in the employment of each 
freightci of goods, or the mastd indt rewot a fen } -boat in the emploj ment of 
the owneis of each coa( b, wagon, or team, tianspoi ted the i eon The steamboat 
wa«! engaged in an open, piibln diNtiiui bimch of navigation, that of towing and 
transjiqrting ves'-cls up and down thi MisMssipjii foi a certain toll or hire, for 
the profit of the owncis The di find ml seemed to have the same lelation to 
the steamboat that a freiglitei has to a general ship, or a passenger to a packet 
The defendant paiticipated in the benefit but incidentally and collaterally , he 
did not share ^n the piofits o^ the business, one, which, fi'om*itB magnitude, may 
well be called tlic trade of towing bucli a tiadi mky be eronsidercd as much a 
* public and distinct employment, as that of ficightiiig or convcving passengcis 
The steamboat was in no sense in the posses*non of those whom she was employed 
to tow If It IS contended, that the defendant is liable on the giound, that the 
steamboat was, for the time being, in his possession, occupation, oi* employment, 
then It tvould follow, that thi defendant would be liable foi the m gligence (Jf the 
ofheers and crew of the steamboat, as well whether t\m iilaintiflf’s vess^ was 
struck by the defendanfs vessel. The Burton, as stjruck by eithci of the other 
vessels towed, or by the steamboat herself, which cannot for a moment be con 
tended The case m&y well ba illustrati*d by considering the i ondition of one of 
thesiilc vessels, fimily lashed to the steamboat, and govermd wholly by its move 
mente. The payment for the jinvilege of being thus moved or transported, is 
pMisely like freight paid for heavy luggage, timber, or spais, for instance, car- 
ifi or upon a ship The whole conduct or management is entiiely undei^he 
•IJtmtirol master •and crew of the towing vessel in the one case, as it is of 

chip in the other. If colhsion takes place between file side ship^ 
and another vessel, it is as directly attributable to the steam* 
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fbaeances, nogligences/and omissioiis of duty » of their servants 
and agents. And the question, thereiore, remains to be consid* 
ered, whether the same* rule applies to cases of different agents^ 
employed by the same principal, where one by his misfeasance, 
or negligence, or omissioiVof duty, docs dn injury to the otl\er, 
as is applied to strangers to that relation. ttke many other 

questions of an important nature, arising from the complicated 
business of modern society, has not, until recently, become a 
subject of judicial examination. Two classes of cases may be 
suggested ; (1st.) Where the different agents arc employed in 
the same business or employment by the principal ; (2(R) Where 
different agents are employed in dillerent biisinesseb or employ- 
lents by the same principal. In n*spcet to the former, the doc- 
jne at present maintained is, that lh«i principal is not liable for 
y such injury, done io one agent by another agent, while en- 
gaged in the same bu'^iness or employment. The reason as- 


boatf.and her officers and crew, ab if the btoauiboat hciNolf had come into cMli- 
’sion with the other vcbscl. The towed Nhip is tin* pte‘«i\e iiiatrumont and moans, 
by which the damaj;c is done! But there ib no ditFcroncc, in this rcbpcct, be- 
tween the condition of *000 of the side ships, and a ship towed astern, exot^pt 
this : that, on board the ship towed astern by means of a cable, bometliin^ may. 
and ought to be done by the master and crew, in Meeriiux, keepin;r watch, observ- 
ing and obeying orders and Sgiis; and, if there be any want of care and skill in 
the performanoc of these duties, and damage en‘!ue, then the ease we have been 
considering does not exist ? the damage i^ attributable- to tlie master and crew of 
tie ^owed ship, and and their owners must sustain it. The jury were so 
in^^rfteted at the trial, and it was left to them to find whether the damage was 
(tiused by the negligence of the one or the other.’ Tlieii, supposing all duties 
faillifully performed on board the toned vessel, and the damage to be caused by 
tile nc'digenee or misconduct of the master and cn‘w of the steamboat, there is 
nonliflerence between the ease of the shle ship, 'which is wliofly passive, and the 
ship astern, which is partially so. The case most nearly resembling this, perhiq>8, 
is tliat of a vessel chartered, where, for a certain lime, the whole use and benefit 
of thejship is transferred to the charteiers, but the officers are appointed, and the 
crew engaged and subsisted by the owners; in which case it is held, that the 
owners, and not the clianerers, arc. responsible to third persons for any damage 
occasioned by tBe negligence of the officers and erew, Fletcher r. Braddiek, 5 
Bos. & Pull. 182. Under the cireumatances of this ease, the Court are o.' opin- 
lon^ that the defendant is «iot responsible for damage arising from the negligence 
or unskilfulness of the master, officers, and crew of. the steamboat; itiat the 
direction, in^iis respect, at the trial,* was correct, aad hat there must le judg- 
ment on the verdict,” 
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i%ned is, that the mere i^atpn of masteV and servimt, or prifilhi- 
and agent, creates no contract, and therefore no duty, on the 
part of the principal, that the servant or agent shall suffer no in* 
jury from the negligence of others, employed by him in the same 
business or service ; abd that, in such cases, the servant or a'gent 
takes upon himself the hazards of any such injury, which may 
arise in the course of such business or employment ; and his 
remedy for any such injury, by tlie misconduct or negligence of 
a fellow-servant or agent, lies solely against the wrongdoer him- 
self An|y other doctrine (it is said) would lead to mischievous 
consequences, and create responsibilitit>s on the part of princi- 
pals, the nature and extent of which could scarcely be meas* 
ured ; and the public policy, upon which the rule itself is 
founded, would be subverted, instead of being subserved, by 
giving it such a comprehensive grasp. Thus, for example, where 
two servants of the same master were empl9yed in conveying 
goods in a van of the master, in his business, and by negligence, 
in the overloading of the van by one, it broke down upon the 
road, and thereby the other received a severe injury, for which he 
brought an action against his master, founded upon such negli- 
gence ; it was held, that the action was not maintainable.^ [So, 

, ^ Priestley w. Fowler, 3 Mees & Webb 1. In^this case, Lord Abin^er, in 
delivering the opinion of the Court, said * “ Jf the master be ’liable to the ser\ant 
in this action, the principle of that liabilit} will be found to carry us to an alarm- 
ing extent, lie who is responsible, by his general duty, or by the tetms of hi4 
contract, for all the conBetjjnences of neg^ligenee in a matter in whi(*h he is the 
principal, is rebpons»ible lor the negligenee (jjf all hisjnferior ag»Mits. If the 
owner of the larriage is, thcicfore, responsible for the sufhciency of his carriage 
to his 8Si4ant, he is responsible for the negligence of his codch-raakcr, or his 
harness-mailer, or his coachman. The footman, therefore, who rides behind the 
caniage, may have an action against his master for a defect in the carriage, 
o^ng to the negligence of the coach-maker, or for a deflect in the harness, aris- 
ing from the neglitrence of the harness-maker, or for drunkenness, neglect, or for 
want of skill in the coachman ; nor is there any reason why the principle.should 
Hot, if applicable in this class of i ases, extend to many others The master, for 
example, would be liable to the servant for the negligence of the cliainbenrtaid, 
for putting him into a damp bed ; for that o^ the upholsterer, fo^ sending in n 
crazy bedstead, whereby he was made to fall down, while asleep, and injure 
liioilielf t for the negligence of the cook, in not piojierb cleaning the copper 
Tesj^ebused in the kitchen ; of the butcher, in suppl/mg the family 
of a quotity injurious to health ; of the builder, for a dc^fect in t|p foundation 
of the whereby it fell, and injured both the master and the servant by 
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wHer^ the defendant employed the plaintiff, a bricklayer, and the 
defendant’s foreman erected a scaffolding with •unsound timber, 
in consequence of which it fell while the* plaintiff was at work 
upon it, it was held that the defendant was not liable, it not be- 
ing contended that the defendant’s foreman was deficient in skiU, 
or an improper person to be employed for that purpose.^ It might 
be otherwise if the defendant had been negligent in the selection 
of improper servants/^] 

§ 463 e. A case o^ quite as novel a character, has recently 
occurred, and is illustrative of -the same doctrine. Two per- 
•sons were employed by a railroad company in their business, 
the one as an engineer to manage the engines and cars on the 
road, the other to tend the management and shifting of certain 
switches on the railway. The latter, although he was properly 
selected by the company, as a person of due skill and reasona^ 
ble diligtnice, negligently put or left a switch across the rail- 

tbe ruins. The inconvenience, not to say the absurdity, of the8>o consequences, 
affords a suflicicnt argument againNt the* application of thl^ ])rin(‘iple to the jires- 
^ case. Jlut, in truth, the mere relation of the master and the servant never 
can imply an obligation, on the part of the master, to take more care of the 
servant than he ina^ reasonabl} be i‘xpeeted to do of himself. He is, no doubt, 
bound to provide for the safet} of his servant, in the eourse of his employment, 
to the best of his judgment, information, and belief. The servant i'^ not bound 
to risk bis safety in the service of his ma^ter, and iiiay, if he thinks fit, decline 
any service, in which he reasonably apprehends injury to himself; and iitmost 
of the cases, m whi< h danger may bo incurred, if not m all, he is just as likely 
to V* acquainted with the probability and extent of it, as nie master. In that 
SOI . of employment, ospecidlly, vvbich is described in the declaration in this case, 
llic plaintifl* must have known, as well as his master, and probalily better, whether 
the van was sufficient, whether it was overloaded, and whether it was likely to 
Carry him safely. In fact, lo allow this sort of action to prevail would be an 
encouragement to the servant to omit that diligence and caution, which he is m 
duty bound to excrcisoAon the behalf of his master, to protect him against the 
misconduct or negligence of others, who serve him, and which diligence and 
caution, while they protect the master, arc a much better security against any 
*^iHry the servant may sustain by the negligence of others engaged under the 
same master, than any recourse against bis master for damages could possibly 
afford.” Sec also the late case of Wi^ett v* Fox, 86 Fug. Law & Lq, R. 486 ; 
^ 11 Exch. R. 882. 

^ ^ Wigmore v. Jay, 5 Exch. R. 354; Tarrant v. AVtbb, 18 C. B. 797; iox v. 
Sandford, 4 Sneed, 36. 

^ Tarrant^ v. Webb, 18 C. B. 797 ; Pegg v. Midland Railway Co. 1 Hurl & 
Norn. 773. * 
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flO^hereby the engine and ears were thrown off th^' tMck, 

Md ^he engineer was severely injured, tie brought an hdaon 
therefore against the company ; and it was held, upqp full j^gu* 
ment, that the action was not maintainable ; but that the 
action should have been against the wrongdoer himself. The 
ground upon which the Court proceeded, was, tliat neither 
principle, nor authority, nor public policy, justified such an 
extension of the rule ; and that the, perils incident to such a 
service, were as likely to be knowtralL jiie agent as to the prin- 
cipal ; arid might be distinctly foreS^M^^nd provided against 
by him in his rate of compensation, if he <j||^e:|^fl*nd he mus^^ 
be presumed, in the absence of any different contract, to take 
them upon himself.^ [And the same rule was applied to th^ case 

P_ 

I Farwell^ v. The Boston & Worcester Railroad Corporation, 4 Met. R.^49. 
Mr. Chief Justice Shaw, in dtli\erin«r the opinion o{)|jhe Couit, wtnt-into an 
elaborate examination of the whole (fubject, and said • ‘^This is an action of new 
impression in our courts, and iinolves a principle 6f pjR^at importance. It pre- 
sents a case, where two person'^ arc in the service and cniplo}nient of one com- 
pany, whose business it is to construct and maintain a rnilioad, aiuUto 
their trains of cars to carry peisons and merchandise for hirt^ Thc*y arc ap- 
pointed and empIo}ed by the same company to perform scpaiatC cJuties and ser- 
vices, all tendini? to the accomplishmeiit of one and the same •pm pose, — that of 
the safe and rapid transmission of the trains; and they arc paid for their respec- 
tive services, according to the nature of their respecTivc. duties, and the labor 
and ^ill required for their proper performance The cjucstion is, whether, for 
damages, sustained by one^ the persons so employed, by means of the care- 
lessness and neglig&ce dfj||othcr, the part} injttrcd lias a remedy against- thp 
common employer. It is aki argument 'against isucli an action, though certainly 
not a decisive one, that no such action has before been maintained It is l^id 
down by ^ackstone, that, if a servant, by bis negligence, docs any damage to a 
stranger, the master shall be answerable for his neglect. Ibit the damage must 
be done while be is actually emplo} ed m the master’s service; otherwise, the 
servant shall answer for his own misbehavior. 1 Bl. Comm. 431 ; M’Manus v. 
Crickett, 1 East, 106. This rule is obviously founded on the gre’at principle of 
social duty, that every man, in the management of his own affjairs, whether by 
Itimself, or by his agents or servants, shall so conduct them as not to injure 
Imotber ; and, if he does not, and another thereby sustains damage, he shall 
Aiur#er for it. If done by a servant, in the course of his employment, and act- 
lag vithiD the scope of his authority, it is considered, in contemplation of law, so ^ 
iBir act of the master that the latter shall be answerable civilUer* But this 
pfasappesesy that the parties stand to each other in the relation of strangers, be- 
there is no privity ; and the action, in such case, is an action SQUod- 

itt tort. The form is trespass on the case, for the consequentialidamage. 7he 
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<5f bmkeman on ‘a railroad, who* was injured, by a collision 
causdd by the negligence of a brakeman on another train.^] 

. . ! 

* . % 

fDAKitn, Re*ipondeat superior^ is adopted in that oaKe, from general considerations 
of policy and security. But this does not apply to tiic case of a servant bring- 
ing his action against his own employer, to recover damages for an injury arising 
in the course of that employment, where all 8u<*h rishs and jicrils as the em- 
ployer and the servant respet*ti\ely intend to assume and bear, may be regulated 
by the express or imjilied eontr^ between them, and which, iii contemplation 
of law, must be presumed to be thus regulated. The same view seems to have 
|bcen taken by the learned counsel for the plaintifT’ in the argument ; and it was 
conceded, that the claim |;auld not be placed on the principle indicated by the 
maxim, Respondeat superior^ which binds the master to iijdeninify a stranger for 
the damage cau.«e(l by the careless, neghgent, or unskilful act of his servant in 
the comluet of his affairs. The claiin^ieretoTc, is placed, and must be main- 
taiued, if maintained at all, on the ground of < ontract. As there is no express 
contract between the parties, applicable to this point, it is ]d/iced on the footing 
of an implied contrac^f indemnity, aiisiim out of the relation of master and 
8«*r\ant. It would be an implied promise, arising from the <lut} of tlie master, to 
be rt^sponsible to each person employed by him, in the condiiA of every branch 
of business, where two or more persons are emplaned, to pay for all damage oc- 
^||sioned by the^negligen^'i. of every other person em])lo;.ed in the same service. 
If such a duty were established by law, — like that of a < ominon carrier, to stand 
to all losses of gqpds not caused by tlic act of (lod or of a public enemy, — or that 
of an innkeeper, to be resjjon.sible, in like manner, for the baggage of his guest ; 
it would bt» a rule of fn*(juent ami familiar oeeurrence, and its existence and 
application, with all its quaiifieationa and rcstrietioii'*, wouhl be settled by judicial 
prece<lents. But we are of opinion, that no such rule has been established, and 
tlH» autliurities, far as they go, are opjioscd to the principle. Priestley v. 
lu vler, 3 Meea. & Webb. 1; Murray v. South 43arolina’ Railroad Company, 
1 .'.IcMiillan, 380. The geitVraJi, rule, resulting from considerations as well of 
justice as of policy, is, that he, who engagea^ in thu employment of another, for 
tlie performance of specified duties and services, for compensation, takes uixm 
himse ’ the iiatdral and osdinary risks and perils incident to the performance of 
such services; and. in legal presumption, the compensation is adjusted accord- 
fugly. And wo aro not aware of any principle, which should except the perils 
arising from the carelessness and negligence of those who are iif the same employ- 
mem. These are perils, which the servant is db likely to know, and against 
which he can as efleetualiy giiaijl, as the master. They are perils incident to 
the service, and which can be as distinctly foreseen and providW for, in tl e rate 
of compensation, as any others. To sa), that the master shall •be responsible, 
because the damage is eaiwed by his agents, is assuming the very point which 
remains to be proved. They are his agents to some extent, and for some* pur- 

^ Hayes ti. The Western Railroad Corporation, S Cush. 270. See also McDer- 
*aott V, PacifiG Railroad, 30 Missouri, 116. 
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^ neither of these cases, could there be the least doifbt, that 

^ principal would have been liable, if the iajury had been 

^ - — 


poses ; but whether he is responsible in a pai*ticular case, for their negligencey is 
not deeded by the single fact, that they are, for some purposes, his agents. It 
seems to be now well settled, whatever might have been thought formerly, that 
underwriters cannot excuse themselves from payment of a loss by one of the 
perils insured against, on the ground, that the loss was caused by the Negligence 
or uDskilfulness of the officers or crew of the vessel, in the performance of their 
various duties as navigators, although employed and paid by the owniers, and, in 
the navigation of the vessel, their agents. 'Copeland v. New England Marine^ 
Ins. Co. 2 Met. 440-443, and cases there cited. I am aware, that the maritime 
law has its own rules ^d analogies,* and that we cannot always safely rely upon 
them in applying them to other branches of law. Eut the rule in question seems 
to be a good authority for the point, tha^^ersons are not to be responbiMi^, in all 
cases, for the negligence of those einplc^^ed by them. 14* we look from considera- 
tions of justice to those of policy, they will strongly lead to the same conclusion. 
In consideritig the rights and obligations arising out of^articular relations, it is 
competent fpr courts of justice to regard consideration of policy and general 
convenience, and-to draw from them such rules as will, in their practical appli- 
cation, beS, promote the safety and security of all parties concerned. Tins is, 
in truth, ftie basis, on which impli^ promises arc raised, being duties lega^ 
inferred from a consideration of what is best adapted to promote the benefit of 
|ill persons concerned, under given circumstatices. To take the well-known and 
familiar cases hlready cited ; a common carrier, without regard to actual fault or 
neglect in himself or his servants, is made liable for all losses of goods confided 
to him for carriage, except those caused by the act of God or of a public enemy, 
because he can best guard &cm against all minor dangers, and because, in case 
of actual loss, it would be ejLtremely difficult for the owner to ^adduc'c proof of 
embezzlement, or other aem fault or neglect, on the part of the carrier, al- 
though it may have been the real cause of the loss. * Tlie risk is therefore thrown 
upon the carrier, and he receives,«in the form of pa} ment for the carriage, a 
premium for the risk, which he thus assumes. So of an innkeeper ; he can best 
secure the attendance of honest and faithful servants, and guard Ris house ag.iiust 
thieves. Whereas, if he were responsible only upon proof of actual negligence, 
he might connive at the presence of dishonest inmates and retainers, and even 
jiarticipatc in the%mbezzlcmont of the property of the guests, during the hours 
of their necessary sleep ; and •yet it would be difficult, and often impossible to 
prove these facts. The liability of passenger carriers is founded on similar con- 
flderations. Thjy are held to the strictest responsibility for care, vigilance and 
on the paft of themselves and all persons employed by them, and they are 
paid adeordingl^. The rule is founded on the expediency of throwing the riak 
who can best guard against it. Story on Bailments, g 530, et$eq» 
WE aia tif 4|pioion, that these considerations apply strongly to the case indues* 
Mveral persons are employed in the conduct of one oofimioii en- 
4Bt dlWUSEiaking, and the safety of each depends much on the care and 
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occasioped by his own personal negligence or omission of duty. 
[In a still later case in the same court, the plaintiff was an 
operative in tW defendant’s mill ; the defendant’s superii\tend- 
ent Had the charge of lighting tlie mill and managing the gas for 
that purpose. On one occasion he so negligently managed the 
gasometer, that large quantities of gas escaped into the mill and 
greally injured the plaintiff’ at her work. The Court held the 
defenddnt company not liable.^ And although the servant guilty 


, skill wjtli Wliifb each other shall perform his appropriate dut\, eaeh an observer 
of the eomluct of the others, cam oive notice of an> miseonduct, incajwieity, or 
iicj»lec*t of duty, and leave the sorviee, if the coimnon employer will not take 
such precautions, and employ such a»cnts as the safety of the whole party may 
re(|uire. liy these means, the safety pf each will be much more effectually 
Htcinvd, than could be done by a resort to the common employ er fur indemnity 
in ease of loss by the negli"ence of each other. Regarding it in thi** light, it is 
the ordinary ease of one sustaining an injury in the course of his bwn employ- 
ment, in which he must bear the lo<«s liimself, or seek his remedy, it he have any, 
against tlie actual wrongdoer.” [Sec abo Murr.ay r. S. C. l^ilroad Co. 1 ^Ic- 
Mullan, 3S5 ; McDaniel r. Emannel, 2 Richardson, 455 ; liases i\ The Westem 
(tailroad, 3 Cush. 270 ; Coon r. The Utica, &c. R. R. 6 Rarl)our, 231 ; 1 Selden, 
492; King v. The Boston AVorcester R.*Ii. 9 Cush. 112; Brown r. Max ell. 

6 ITill, 592; Skip v. Eastern Counties Railway Co. 21 Eng Law & Eq. R. 397 ; 

9 Kxcli. 223 ; Sherman v. 'I'lie Rwhcster ic Syracuse Railroad Co. 15 Barbour, 
571; Ryan v. The (Cumberland Valley Railroad, 11 Harris, 3S4 ; Cook i*. J*ar- 
liam. 24 Ala. 21 ; Horner e. Illinois Central Railroad, 15 llliiioib, 550; Russell v, 
Hudson Rner Railioiid, 17 N. Y. 134. 

* [Albro r, Agawam Canal Co. 6 Cush. 75. Fletcher, J., said: “ThL case 
• »’ not be distinguished in principle from the &se of Farwell r. Boston & 
W ireester Railroad, 4 M<»t. 49 ; ami the same point has been since adjudged in 
the ease of liases i. Western Itailrond, 3 (^ish. 270. 

“The prineijtle of tliese deeibic.iis is, that when one person engages in the 
ser\i/ * of another, he umh*»’takes, as between him and his employer, to run all 
the ordinary risks of the serviee^and this iiu hides the risk of iiegligeiiee on the 
part of otheif^in the service of the same employer, wlu’ne\er he, sueh servant, 
is acting in the disehaige of his duty to his einplojer, who is the common em- 
plo)or of both. In the present case, the injury of which the pfaintiff complains 
appears to have happened, wliile she was acting in the discharge of her duty to 
the defendants, as her employers, in their factory, and to have been occasioned 
by the negligence of another pei’sou, who was also engaged in the* defendants* 
service, in the same factory. 

“}t cannot affect the principle, that the duties of the superintendent may be 
different, and perhaps may be considered as of a somewhat higher cliara *ter than 
those of the plaintiff; iufismueh as they are both the a»»rvants of tlic same mastery 
have the s^me employer, are engaged in the accomplishment of the same general4| 
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of negligence is the superior of the servant injured, and the lat» 
ter is subject to the control of the former, so that he could Vot 
guard against his negligence, their common employer is not lia- 
ble.i] 

§ 453 /, Whether the same rule would apply ^to a case, where 
the agents are engaged in different and distinct employments or 
business by the same principal, is a point upon which there does 
not seem hitherto to have beeil any positive adjudication ; and 
the principles asserted in the other case, where the employment 
or business is the same, do ilot necessarily govern it. Suppose 
two ships, owned by the same person, and engaged in different 
voyages, and by a collision between them, caused by the negli- 
gence of the master of one, the master of the other should re- 
ceive a grevious injury in his person or property ; would he have 
no redress against the principal, upon the ground of tlie maxim, 
Respondeat superior ? Suppose a commission-merchant, em- 
ployed by the owner to sell goods for him in Boston, should em- 
bark in a steamboat, owned by the same person, for New York, 
on his own ]^vate business, and, in the course of the voyage, 


object, are acting in one comu^on service, and derive their compensation from 
* the same source. 

“The f)laintifir and the superintendent must be considered as fcllow-seivants, 
within the principle and meaning of the cases above ufened to, and the otliei 
adjudged cases on this sulycct. There is no allegation, that the bupciintendent 
was not a fit and proper person to be employed bj the defendants to peifoim the 
duties assigned to him, but only that he was (harg^able with negligence and un- 
skilfulnebb, on the particular occasion when the plaintitf was injuied in th^ man- 
ner debcri]t>ed. It would have presented a ver^ difiorent case, it the delendants 
had employed an unfit and improper person, and in that waj the ]>laintifi had 
been exposed to and had suffered injury. 

“In the decision of the case of Farwell v. Boston Worcester Railroad, 
the case of Pricbtley v. Fowler, 3 M. &. W. 1, was leferied to as a® aiithonty.in 
point. There have recentlj been two other Lnglibh* eases (Ilutchiiiboii *o. Yoik, 
{Newcastle & Berwick Railway, 5 W. II. & G. 343 ; Wiginore v. Jay, Ib. 354,) 
irhich fullj sustain the doctrine and decision of Piicstlej i». Fowler. It is very 
doar, therefore, upon the adjudged cases, .tliat this action cannot be maintained, 
aadi^that judgment must be entered for the defendants."] 

% Sherman v, Roc'hester Railroad Co. 1 7 N. Y. 1 53. And see Degg v. Mid- 
land &Ilway Cfe. 1 II. & N. 773 ; Seymour v, Maddox, 16 Ad. & El. (N. S.) 

Boston & Worcester Railwaj, 0 Cush. 113 ; Gilishannon r. Stony 
Bvook.i^ifead, 10 Cush. 228; Keegan v. Western Railroad, 4 Seldt*175. So® 
Oiman^V I Bl. & Ellis, 102. § 
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he should suffer great personal injury from the^gross cafelessness 
of the master of the steamboat ; would it be a good answer to 
an acstion brought by him against the owner, that he was the 
agent of the latter, as well as the master? Suppose a foreign 
factor should^ embark his own private goods in a fthip belonging 
to the principal, paying therefor the customary freight for' the 
esuriage of the like goods, and during the voyage, by the gross 
negligence of the master of the ship, the goods should be dam- 
aged or destroyc^d ; would the owner be exempted from all lia- 
bility .therefor ? Suppose a earptmter, 4jmploycd to build a house 
for the owner of a stage-eoaeh, should, in travelling in the coach, 
paying the usual fare, l)y the overturning of the coach through 
the gross negligence of tin* coachman, have his limbs frac- 
tured, would the owner la* free from alf lialnlity, and the suit 
lie solely against the wrongdoer ? These questions are pro- 
pounded for the men* ])urpo'^e of showing tha| there are, or 
may be, intrinsic dillienlti(‘s and inconveniences in pn*ssing the 
doctrine, resulting from the relation of ag(*ncy, to sueli a large 
extent. ^ 

[§ yiGce %e former iditi^n of thi^ work, however, the 

question suggested in the last section has been directly invuhed 
in a reet*nt decision in the Court of Exchequer. It was there 
held, that a railway company is not liable for an injury to one 
of their servants, occasioned by the ncgligeuce of other servants 
in guiding another train, with which the train on which the 
phintiff was. riding, came in collibion.^ But the contrary has 

• 1 [Ilntchinson r. York, Ncwra^tlo, Railway, 5 Excli. R. 343. also 

W'haolan t*. ]SIa«l River Railrf»acl, 8 Ohio St. R. 240 ] Alderson, B., said : 
“ 1’his vas an action undci J.iord Campbeirs Act, brought by the j)laintifr a^ 
adminiRtratrix nf her deceased husband, Joseph Hutchinson, to recover eompen- 
satioT4 from tho defendant*? on the groufid* that he had met with his death by 
rqason of the n^ligeiice of their servjints. [His* Lordship stated the pleadings.] 
On this record*ie (question is, whether the defendants are liable for an injury 
occasioned to one of their own servants by a collision, while he was travelling in 
one of their carriages, in di‘?eharge of his duty as their servant, in respect of 
which injury they would undoubtedly have been liable, if the party injured had 
l^oen a stranger travelling tis a j)as>enger for hire. Wo think they are not. This 
case appears to us to bt? undistinguishable in principle from that of Priestley v, 
Fowler, 3 M. \V. ]. In that case the plaintiff was the servant of the defend- 
ant, and liad unstained an injury by the defendant having overloaded a van, in 
which he, the plaintiS", was travelling by direction of defendant in discharge of 
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biteo' held! in Ohiq, where a bAkeman was injured b}/' the cnp.re- 
ieesness nf a conductor on the same train, under whose com- 

his ordinary duties. That case was fully considered, and the Court, after a ver- 
dict for the plain|ifir, arrested the judgment, on the ground that a master is not m 
general liable to one servant for damage resulting from the negligence of another; 
and bomc of the inconveniences, not to say absurdities, which would result f(a>m 
a contrary douifine. Were there pointed out. Tlie principle, upon wliic h a mas- 
ter is in general liable to answer for accidents resulting from the negliirerice or 
unskilfulness of his servant, is, t||at the act of his servant is in truth his own act. 
If the master is himself driving his carriajre, and from want of *slvill causes injury 
to a passer-by, he is of course responsible for that want of skill. If, instead of 
driving ^tlie carriage with his own bands, he employ s a servant to dri it, the 
servant is but an instrument set in motio^ by the master. It was the masters 
will that the servant should (Irive, and whatever the s^'r^ant does in otdei to 
effect to his master’s will r&ay bo treated by others as the act of the ma^tei . ‘ (Jui 
facit per ahum, facit per se.* So far there is n») difficulty. Eciually dear is it, 
that though a stranger may treat the act of the servant as the m l of his master, 
yc^ the servant himself, by whose negligence or want of skill the a(‘cideut has 
occurred, cannot. And, therefore, he cannot defend liimsdf against the claim of 
a third pei>on ; nor, if by his unskilftfibiess 1^- is liimself injurcfl, can he claim 
damages from his master ui>on an alles^ion that hi^^own negligence was, in 
point of law, the negligence of his master. The gnmnds for these distinetmus 
are so obvious as to need no illustration. Tlie dilliculh is as to the ])niuij>lc 
ap])licable to the case of several ser\ants emJ)lo^ed by the same mastci, and 
injury resulting to one of them from the negligeme of anotlior. In sm h a case, 
^owever, we arc of opinion that the master is not in gtneral lesponsible, when In 
Pp||{*liilccted persons of competent care and skill. Vut tin* case* of a ma‘'lcr eni- 
A and B, two of his 8er\ants, to drive his eattle to market. It is admitted, 
tlidtU* by the unskilfulness of A, a stranger is Injiiicd, the master is respmisiblc 
Not so, if A, by his unskilfulness, hurts himself , he lannot treat that as the ^vant , 
of skill of his master. Suppose, then, th*it the uiiskillidness of A, H, the 
other servant, is injured while they are jointly engaged in tlie same ser\i( e, theic 
Iverihink B has no elaim against the master The\ have hotli enga»ed in a (oju- 
mon service, the duties of wliiidi impose a certain risk on each of tlicni , ami in 
case of negligence on the part of the other, the i»art\ injured knows th.it the neg- 
ligence is that of his fellow-seri^ant and not of liis master. Il^kiiew, wliiui he 
engaged in the st*rvice, that he was exposed to the risk of inju^, not only fioiu 
bb own want of skill or care, but also fiom the want of it on. the part of hib 
^low^servant , and he must be 8upi>osed to have contracU*d on the terms that, a*' 
botweeu himself and his master, he would run this risk. Now, applying 
principles to the present case, it follows that the plamtitf has no title to recover, 
fiatoktnson, in the discharge of his duty as one of the servants of the defendants, 
bod plikt bimself into one of their railway carnages under the guidance of others 
of tbrir servants, and by the neglect of those other serv^ts, while they were 
engage tl^getlsifi^ with him in one common s^vice, the accident ocearred. This 
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mwd and control the brakeman They were declexed not 

\o oe fellow-Bervants within the meaning of the foregoing cases, 


was a risk which Hutchinson must bo taken to have agreed to run. when ho en- 
tered into the defendant’s service, an<l for the consequences of which, therefore, 
thef^are not responsible. The declaration, indeed, states the Occident to have 
arisen from the combiried* neglect of the servants who were managing the caiv 
riages in which the deceased was travelling, and of others of their servants who 
were managing the train with^hieh the plaintiff’s carriage eame into collision. 
And Mr. Hill argued, that this allegation is divi'<ible, and that, in order to sustain 
the tleclaration, it would not be necessary to prove any negligence on the part of 
the train in which IJulchinson wfis travelling; that it would be sufficient to prove 
negligetipe on the part of the other train ; and so he eontended that, even admitting 
tlie defeiidanls would not be liable for any negle<*t on the part of those who were 
iiiaii.iixing the train in one of the carriages in which IIiit<iiiiison was travelling, 
there eould be no principle exempting them from liability for the acts of 
those who, though ccjually with Hutchinson servants of the dejendants, were not 
at the time of the at cident, engaged in any common act of seivice with him, 
But we do not tliiiik there is any real distinction l>etweey the two cases. The 
piintiple is, that a servant, when he engages to serve a mastei, undertakes, as 
between him and his master, to run all the ordinarv risks of the service, and this 
inchules the risk of negligence on the part of a fcllovv-sc.rvant, whenever he is 
a<*ting in discharge of his" duty as servant of ^lini whq is the common master of 
both 1'he death of’ Hutchinson ap|H‘ars on the [ileadings to have hap|xmed 
while he was acting in the discharge of his dutic.s to the defendautc as his master, 
and to have been the result of caiTlessiiess on the part of one or more other ser- 
vant or serxaiits of the same master while engaged in their service; and whether 
1h(‘ death resultiMl fioin the mismanngeineni^i the one train .or of the other, or 
of both, does not affect the pilmiple; in any case it arose from carelessness or 
wai of skill, the risk of which the deceased had, as between himself and the 
defi idants, agreed to run. Jf may, however, be proper with reference to this 
point to add, that vie do not think a master is eaempt from resjionsibiUty to bis 
*10 tant fur an injury occasioned to him by the act of another servant, whore the 
’'piian^ injured was not, at the time of the injury, acting in the service of his 
master. In sudi a case the servant injured is substantially a stranger, and en- 
titled tq all the privileges he would have had, if he had not been a servant It 
was etintentJied that the plea in this case is bad on special demurn*r, as beings bat 
an argumentativS denial of the cause Of action stated in the; declaration. But 
'WO think Mr. Addison successfully showed this objection to bo unfounded. 
Though we have said that a mas4k not in general resjioiisible to one servant 
for an injury oucasioued to him by the negVigcnce of a fellow-servant while they 
arc acting in one common service, }et this must be taken with the qualification 
that the master shall have taken due care not to expose his servant to unreason- 
able risks. The servant, when he engages to run the risks of bis service, includ- 
ing those arising froio the negligence of fellow-sei vants, has a right to understand 
that the master has tJlen reasonable care to protect him from such risks by asso- 
•agency. 45 
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and the company were held responsible.^ So it has been hpld^ 
that if a day laborer on a railroad is carried to and from 

dating him only with persons of ordinary skill and care ; and the object of the 
plea in this caro is to show that the defendants had discharged this duty, the 
omission to discraige which might have made them responsible to the deceased. 
The plea, therefore, appears to us not to be open to the objection insisted on. 
For these reasons we are of opinion that the plaintiff has shown no ground of 
action, and so our judgment must be for the defendants." • See also Sherman v. 
The Rochester, &c. Railway Co. Ifi Barbour, 674 ; Ryan v. Cumberland Val- 
ley Railroad, 11 Harris, 884; Gilshannon v. Stony Brook Railroad, 10 Cush. 
228.] 

1 [Cleveland, &c. Railroad Co. v. Eeai 7 , 3 Ohio St. R. 201 ; Little Miami Rail- 
road V. Stevens, 20 Ohio R. 415; Gillen water n. Madison Railroad, 5 Port. 
(Ind.) R. 389 ; Fitzpatrick v. New Albany Railroad. 7 Port. (Ind.) 4S6 ; Cham- 
berlain V. M. & M. Railroad, 11 Wise. 238. In the 3 Ohio St. R., Ranney, J., said : 

“ But it is very confidently claimed that this view of the law is at variance with 
all the adjudged cases in England and in this country — not only with the deci- 
sions of every court, but with the opinion of every judge of those courts. We ^ 
are referred, in proof of this position, to the cases of Priestley v. Fowler, 3 lil. & 
W. 1 ; Hutchinson v. The York, N. & B. Railway, 5 Ex. R. 343, and Wigmore 
V, Jay, Ib. 354, decided by the English Court of Excheciuer ; Murray v. The 
* South Carolina R. R. Co* 1 McMullon, 385, by the Court of Appeals of that 
State ; Farwell v. The Boston & Worcester R. R. Co. 4 Met. 49 ; and Hayes v, 
ITie Western R. R. Co. 3 Cush. 270, by the Supreme Court of Mabsachusetts ; 
and Coon v. The Utica & Syracuse R. R. Co. 1 Scldcn, R. 492, by the Court 
of Appeals in New York. We entertain the highest respect for these Courts, 
and their undivided opinions upon ^y question arising upon the prinuipics oi the 
common law, would cause us to hesitate long before we differed from them. But 
even upon such a question, we should be compelled to fbllow the dictates of our 
own understandings ; and the more especially should we feel at perfect liberty to 
do so, when they did not profess 4o base their decisions upon any settled princi- 
ple of law, but undertook to declare a new rule for their action. If such a rule 
did not seem to us consistent with the analogies of the law, and calculated to pro- 
mote justice^, we should feel bound to reject it. Upon this question, we find no 
occasion to depart from established principles. It lies upon those who deny the 
dcfetylant in error the benefit of these principles, to show some good reason for 
the exclusion We»have carefully examined all these cases, and can find in none 
of them any such reason, or any denial of the principle upon which we base this* 
decision. While we cannot approve all that maid in some of them, no one of 
has determined the question now before us., Priestley u. Fowler was de- 
e&d in 1837, and is the first case to be found in the English books where the 
liNutation of the liability of the master is even hinted at. The' action was brought 
by a set^t against his master, for the negligence of another servant in over- 
loading^a which the plaintiff was injured. It was held the action could 

be ittidintained* Chief Baron Abinger, in delivering the opinion, 
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work by the engine and train of ^he company, without charge, 
and receives an injury, while on such passage, through the negli- 


‘ There is no precedent for the action by a servant against a master. We are 
therefore, to decide the question upon general principles ; and in doing so we are 
at liberty to look at the consequences of a decision one way or the other.* He 
accordingly looked at the consequences, with a view to the actual state of Eng- 
lish so<*iety, and concluded they would carry him to an ‘ alarming extent.* After 
referring to several instances where the liability of the master would attach, he 
concludes that * the inconvenience, not to say absurdity of these conse({uenceB,’ 
afford a suilicient argument against the action. It can admit of v^y little doubt, 
that holding the relation of master and servant to exist between the buyer and 
seller of a coach or a harness, (instances ]iut by Itis Lordship,) would, indeed, be 
both inconvenient and absunl. It is unnecessary to examine. at«ny length, the 
other cases decided in that court. Upon a similar state of facts, they each follow 
and afliirin the doctrine of Priestley v. Fowler. As these cases were decided 
upon no settled principle of the (H>mmon law, but upon general i)rinciple8, with a 
view to consequences, I may be permitted to refer to the opinion of another 
Court etjiially learned and able, sitting in the same kingdom, and subject to 
review, if I am not -mistal^en, in the same ultimate tribunal. In the case of 
Dixon i\ Kankcn, (1 Ain. Railway Cases, 569.) determined by the highest Court 
in Scotlaml, iis late as 185?, the doctrines of the English '-ases were repudiated, 
and an exactly contrary decision made. The Lonl tlustice Clerk, after referring 
to the English decisions, proceeds to^say: ‘The master*^ primary obligation in 
every contract of service, in which his workmen are euqiloycd in a hazardous 
and dangerous occupation, for his interest and profit, is to pro\ide for, and attend 
to, the safety of the men. That is bis first and leading obligation, paramount 
even to that of paying lor their labor. This ^obligation includes the duty of fur- 
nishiiig good and sufTicient machinery and apjiaratus, and of keeping the same 
iu n 0(1 condition ; and the more rude and cheap the machinery, and the more 
liabi.^ on that account to cause injury, the greater his obligation to make up for 
its defects by the attention necessary to prevent such injury. In his obligation is 
eqiially included, as he cannot do everything himself, the duty to have all acts 
b} oth( s whom he employs, done properly and carefully, iu order to avoid risk. 
This obligation is not le&s than the obligation to provide for the safety of the lives 
of hi*' servants by fit machinery. The other servants are employed by him to do 
acts which, of course, he cannot do himself, but they are acting for him, and in- 
stead of himself, as in his hands. For their careful^nd cautious attentiou to 
duty, and for their want of vigilance, and for their neglect of precaution by 
which danger to life may be causcA*, he *is just as much responsible as he would 
he for such misconduct on his own part, if he were actually working or present. 
And this particularl^iolds cut to the person he intrtists with the direction and con- 
trol over any of hu^ workmen^ and who represents him in such a matter* And ho 
adds: ‘ There have been many cases in Scotland, at all periods, and during the 
last fifty years, a very large number, which proceeded on this as a fixed principle 
of the law as to the contract of service.* Lord Cockburu, after stating that * the 
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gence of the engineer o^the Jrain, thh oontpany are not liaUe.* 
Bat where a railroad company employ a contractor to repair ^ 


plea that the master is not liable, rests solely on the authority of two or three 
very recent decisions of English Courts,' says • ‘ If this be the law of England, 
I speak ot it wiA all due rcspeii. But it most certainly is not the law of Sc'ot- 
land. I defy any industry to produce a single decision, or diftum, or institu- 
tional indication, or any trace of any authority to this ofTect, or of this teridt m j , 
fh>m the whole range of oui hw If such an idea exists in our system, it has, as 
yet, lurked undetected. It has never l»een condemned, be( ausc it has net er bc( n 
stated.* Afler Eluding to the fact that the rule had been piessod upon tlie Couit 
net rnly on account of the weij^ht of the English authorit\, but for its own inhe- 
rent justice, he proceeds * This last rec ommeudeition fails with me, bet him 1 
think that the justice of the thing is exactly in the opposite* duet non I lia\t 
rarely come upon any principle that seems less ret oni liable to legal leason 1 
can conceise some reasonings for exempting the tfmplojer fiom 1iablllt^ altogeth- 
er, hut not one for exempting him only when those who act for him injuie oik of 
themselves It rather seems to me that these are the ver> persons who havi tlu 
strongest claim upon him for reparation, because they incur danger on his ac- 
count, and certainly are not understootl, by our law, U> come under aii} engagt- 
ment to take these risks on them’sclves' Smh is the div< isity of opinion, not 
only as to the existence of the doctrine, hut also as to its pistu e and propriety, 
found to obtain in two of the learned Courts in (iieat Britain, both uncon- 
trolled by an} statutoi} regiiUtioii, or othe^ < onsideration peculiar to tlu system 
of law administered h> eitliei , hnt each determining the obligation .nising fioni 
a relation, founded upon contract, whith must he the same in England and S ot 
land The case of Murray v The S. C. liailroad, 1 McMullan, .S85, was decided 
in 1841 The plaintiff was a fin>man, and was injured b} the carelessmss of the 
engineer. A majority of the Court held that he could not recover Judges 
O’Neall and Gantt, and Chancellor Johnston dissented They .idmit that the 
plaintiff took upon himself, tis a consequemee of his contract, all the ordiuan 
risks of the employment, and that he c*ould not claim for injuries, against whu h 
the ordinary prudence of his employers could not provide; hut they insist that 
injuries from negligence do not belong to these ordinal y risks ; that the c ompaiiy 
was hound to carry him safely, while he was hound to serve them faithfully , and 
that neither |jarty should be permitted to extend or abridge the tontT.i( f ‘ That 
the master cannot exact other services than those stipulated for ; nor, by an} in- 
direction, subject the serUmt to any other than the ordinary perils incident 
to the cmplovment; and that if he does, by any airency whatever, or by any 
means, whether of design or negligence, accumulate upon the servant, while in 
the performance of his duty, any dangers beyond those inherent in the service 
itself, they foil upon the latter, not as a servant, (for his c extract does not hind 
‘ Um to endure them,) hut as a man, and the law entitles him to redress.' The 


* GilAtmuon n. Stony Brook Kailroad, 10 Cush. 228. But see Russell v 
Hudson River Railroad, 5 Duer, 89 ; 5 Port. (Ind.) 839 ; 7 Port (Ind.) 486. 
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bridge for a specified sutn, and he emplcws laborers to work there- 
on by the day, the latter are not the servants of the company ; and 


next case in order of 'time, is that of Farwell v. The Boston & Worcester R. R. 

4 Met.* 49. The plaintiff, an engineer on the defendant’s road, was injured by 
the ncgligcn(‘e of a switch tender. His right to recover against the company, was 
denied in a vary ingenious opinion by C. J. Shaw; in v;hich the general propo- 
sition is maintained, that a master who uses due diligence ^n the selection of 
competent servants, and furnishes them with suitable means to perform the ser- 
vice in which he employs them, is not liable for the carelessness of one resulting 
in in jury to another, while both are engaged in the name stioice. Of judicial 
determinations, he was able to bring to his support only the eases of Priestley v. 
Fowler, and Murray r. The S. C. Railroad ; and characterizing it * as in some • 
measure a nice question,’ he Ba}s: * We would add a caution against any hasty 
conclusion as to the application of this rule to a ea«e nQt fully within the same 
piinr'iple.’ That it was not intended, b^ this decision, to foreclose the question 
now before us, is evident from the later case of Ilaye.^ v. The Western Railroad, 

3 ^ush. 270, in which the f^cgligence chargedf was that of a brakeman, acting, as 
was claimed, pro tempore^ as conduc'tor; and it was argued, that although the 
com})any were not liable to a laborer, for the neglect of another laborer, yet they 
were answerable for the neglect of an ofliccr, siieli as the conductor was. The 
Court c\prcssly declined expressing any opinion upon the soundness of this 
di^tinctiou, and held that it did not properly arise upon the Oicts of the ease. 
The ease of Coon c. The Syracuse it Utica 11. U 1 Selden, 492, was brought 
b\ a trackman, employed by the defendants to -keep a ('crtatn portion of their 
road in ordi r, who claimed to have been injure«l b\ the negligence of the man- 
agers of a train runniiif; upon the mad. The Court considered the case gov- 
erned by the authorities to which 1 have refen*ed, and especially the one from 
Metcalf, and gave judJhnont for the defendants. Judges Gardner and Foot only, 
ex' issed opinions, ^he former said, thf good sense of the principle, when 
ap^ lied to individuals engaged in the same service, was suftieiently obvious; but 
that there might be mon*, doubt of its justice in reference to those whose employ- 
ments are distinct, although both may be necessary to the successful result of 
cumui 'll enterprise. And the latter admits that it * has been unfolded and 
brought to view within the last twenty years, and principally by the new business 
commenced within that period, and now extensively prosecuted, of transpoiting 
pers ms and property by steam on railways,’ I have now referred to ever} de- 
cision of a Court of 'ast resort, within my knowledge, bearing upon the question 
under considcratiou. While the principle of respondeat superior is as old as the 
law itself, it is everywhere ailmitted that no such exception to its operation as is 
aow contended for was ever asserted until the case of Priestley v. Fowh r was 
decided. That case, and those made upon its authority in England and America, 
liave all proceeded upon the general ground of exempting the ma.'jfcr tram 
responsibility to one servant for injuries arising from the carelessness of another 
engaged in the common service, because the servant, by his contract, takes these 
risks upon himself'. None of them have in terms declared that he is not liable 

46 * 
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if thej are injured while at work on the bHdge, by the negUganee 
of those in charge of a ftassing train, and without fault tbem* 
Helves, they can recover of the company.^ So where A., a eer> 
vaift of J; & Co., who had been employed by JL to carry cotton 
from a warehouse, was injured by the ne^gencc of R.’s porters 
‘in lowering the bales of cotton from the upper floor of the ware* 


for tbe negligent and careless conduct of him to whom he delegates the power 
' of control and command over them. The Court, whose authority has been most 
relied on in this country, has expressly refused to declare it. Even to this extent 
the doctrine has been resolutely resisted at every step by distinguished juiists. 
^ To speak of it, therefore, as a settled principle of the common law, is to confound 
ideas. To adop( it without a conviction of its justice and propriety, is to abuse 
the power with which the law has invested us. Our plain duty iwto endeavor to 
ascertain the true nature of the relation between the parties, and the inher- 
ent elements of the contract on which it is founded, and irom them deduce the 
principle that ought to govern. For, as has been said^by an elegant writer . 11 

law be a science, and realh deserves so sublime a name, it must be founded on 
principle, and claim an exalted rank in the Empire of lieason.’ And upon a 
question like this, what is good sense at Westminster is good sense at Edinburgh, 
or wherever else j^arties may (‘ontract. Tested in this manner, it seems to us 
clear, in a case like the present, that as between the company and those employ- 
ed to labor in subordinate situations under the control of a superior, two distinct 
classes of obligations arise — the one resting upon the com|>any, and the other 
upon the servants — and both founded upon what each, either expressly or impli- 
edly, has agreed to do in exccutibn of the contract. It 4b the duty of the com- 
pany to furnish suitable machinery and apparatus, and, as they reserve the gov- 
ernment and control of the train to themselves, and intru^ no part of it to these 
servants, to control it and Hthem, witfl prudence and care. As tbe necessity for 
this prudence and care is constant and continuing, the obligation is performefl 
only when it is constantly exercised, and they cannot rid themselves of it by 
devolving this power upon tbe conductor. If they intrust him with its exercise^ 
m tbe language of Judge Story, tliey * in effect warrant his fidelity an^ good con- 
duct.* It is the duty of the servants to obey the orders of the superior thus 
placed over them, and to peribrm as he shall dire(*t If they fail to do this, and 
injure each other, they violate their engagements to the company, and are alone 
answerable for the wrongs they may do. In such case there is no failure of the 
company to do, what as between them and these servants, it was unflontood they 
should dp, when the servants entered the service. But they cannot be made to 
bear losses arising from carelessness in conducting the train, over which their 
employer geve them no power or control, either separately or collectivelyi until 
we are prepared to say ^at justice and public policy require the consequences of 
duty omitted by one party to be. visiiBd upon the other, although stripped of all 
power lo prevent such consequences.**] 

% XouBg o. Cieetral BaUroad, 80 Barbour, 229. 
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house .into his lorry, it was held that A. bad a right of action 
» against B. for such negligence.^ ^ 

(453 A. Whether the same rule prevails, .where the injury 
arises froiu defective apparatus, machinery, or tools, in^tbe hands 
of a fellow-servant, may not perhaps be fully settled.^ It has 
been thought in some cases, that the principle of non-liability of 
a [)rinoiphl |pr the injury caused to one servant by another, was 
not applicable to such a case, but only when the injury happened 
without any fault or miscondupt of the principal, either in the 
act which caused the injury, or in tho selection pr employment ^ 
of the agent by whose fault it happened. It has therefore been 
held, that a fireman engaged on a railroad, might recover for an • 
injury received by the bursting of a boiler of an eiigine known 
to the defendants to be defective ; at least if such defect was n6t 
known to the plaintiff, And. he himself was without fault.® And 

1 [Abraham r. Reynolds, 5 Hurl. & Norm. 143. A servant in the employment 
of tlip K. L. Company, on^aped in repairing a earrMiri^ in a siding at a station in 
the joint occupation of the E. L. Compan> in«l the L. & Y. Company, was 
killed by an cuizinot of the L. & Y. Company being i hunted info the biding at 
whi( h he was at work. It appeared tliat the rules for the regulation of the bta- 
tion were ])ubli<ihed, headed in the joint names of the two f'oiiipanies; and that 
the servants employed in shunting the engine^ were the joint servants of the iwo 
eoin])anie8, but the engine drivers and perboiib empIo\ed, the deceased was, 
in repairing the carriage, were the separate «iefvants of eatdi company. It was 
found that the rules as to the precautions to Ih* taken before shunting trainb into 
sidings, had been observe*!, and that there ha*l been no negligence on the part 
01 die deceased, the shnntsinan, pointsman, or engine driver; but that the acci- 
di it was occasioned by the rules being defocti\e. It was held, that the L. & 

Y. Company were. liable for the injury, being found by the jury guilty of negli- 
gence. Vosc V, Lancashire & Yorkshire ^ilwa) Co., 2 Hurl. & Norm. 728. 

* [Where a masted, who was a contractor and builder, employed the plaintiff 
as a mason upon a house ho was erecting, and a boarding had been put up to 
protect the building from carriages passing in the road, which projected far into 
the street, although there was sulHcient nxmi for carts to pass, and a cart which 
was being dnven along the street by a third person, swung against tho boarding 
end knocked jiowii a machine standing between it and the building, which was 
used for lifting stones for the building, whereby the plaintiff was thrown into the 
cellar ant} hurt, it was held, the master was not liable, both because the servant, 
knowing the position of the boarding and tho machine, voluntarily continued to 
work, and because the connection of tho master in the accident was too remote. 
Assop V, Yates, 2 Hurl. & Norm. 768.] 

® Keegan v. The Western liailroad Corporation, 4 Selden, 175. And see 
Williams v, Clough, 8 Hurl. & Norm. 258 ; Roberts u. Smith, 2 Hurl. & Nonn, 
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notice to the defendant, of the defect, must be avexred 
‘ and proved ; ^ although it has been held that if the master’s ignor- ^ 
ance of the defect was owing to his own gross negligence, he is 
as much liable as if he had actual notice.^ [ W. reqnested his 
hired man, 6., to assist him in placing certain railroad cars ands 
trucks, which he had sold and agreed to ship from Cleveland to 
Toledo, on a vessel ; to do which it was necessary tc^raise them 
from the dock by the usq of maphinery and manual effort. G. 
commented. While raising one of Jthe trucks, a part of the machi- 
' nery gp.vl» way,, owing to which the truck fell upon G., breaking 
both his legs. It was held, that if W. had no charge of, or con- 
trol over, the operation of shipping the cars, etc., but, on the 
contrary, the duty of shipping them rested solely upon the mas- 
tA of the vessel, and he had the entire control over the opera- 
tion, and W. was acting merely as his assistant or servant, the 
action should have been brought against the oWher of the vessel, 
and not against W. But if it was W.’s duty to ship them, or if 
it was the joint duty of him and the master of the vessel, he 
was (as between him and G.) liable for the injury, if it resulted 
from his neglect, or that of the master of the vessel, to provide 
suitable machinery ; the defect in the machinery being unknown 
to G. The general rule is, that an employer who provides the 
machinery, and oversees and controls its operation, must see 
that it is suitable ; and if an injury to the workman happen by 
reason of a defect, unknown to the latter, and which the em- 
ployer by the use of ordinary care could have cured, such em- 
^yer is liable for the injury.^] On the other hand, if the defec- 
^character of the machinery or apparatus is not known to 
the principal, and the servant sustains an injury thereby, be 
would not, it seems, have any cause of action against his princi- 
pal.^ [In a recent case the master was a sugar refiner, and em- 

213; Paterson v. Wallace, 1 Macqueen, 748; Brydon v. Stewart, 2 Macqueen, 
30. See Griffiths v. cldlow, 3 Hurl. & Norm. 648 ; Byron v. N. Y» State Priiit- 
iog Telegraph Co. 26 Barbour, 39. 

1 McMillan v. The Saratoga & Washington Railroad Co. 20 Barbour^ 449. 

s Noyes v> Smith, 28 Verm. 59. See Perry v. Marsh, 25 Alab. 659 ; Noyes v. 
Biillaiid & Burlington Railroad, 1 Williams (Vt) 110. 

3 MeGatrick v. Wason, 4 Ohid St. R. 566. 

4 [Strange v. McCormack, in Dis. Ct. of Penn., Boston Law Rep., April, 1851, 

€19 ; Lowrie, J*, there aaid : ** Where a person undertakes to work, by means of 



OH. zyn.] ' !EHna> fhbbohs ahiihst frihcipals. 537 

'i • 

ployed a servant to fill the sugar moulds and hoist them up to 
high^i^floors in the warehouse, by means of machinery ; and th^ 

machinery that ia dangerous in its operation, and receives an injury fh>m it^ in'^its 
ordinary operation, is the employer liable ? Tlfe answer is plain — IJe is not. 
But as question involved in tiAi cause seems to have never been decided 
by onr Courts, it will not be out of place to refer to the reasons and prin- ' 
ciples upon which tfte solution of the question depends. It has been said, that 
the liability of the employer can arise* only in cases of breach of contract^* 
or ol* a public duty. But this proposition does not fully present the difficulty ot * 
this ca‘«c ; fof wherever the law imposes a private duly from one man to another) 
it implies a contract to perform that duty, and the question remains, — Does 
not the law impose on the employer the duty to have his maehinery constructed 
in such a manner that it will operate with reasonable safety to the persons vork^ 
ing at it V This, it must be observed, is a question of /cf/a/, not of moral duty. 
The moral duty, which every man owes to those in his employment to consult 
their safet\ , will not be di^'puted. This is a dut} prompted l)\ the ordinary feel- 
ings of human charity, and may be of no more perfect oV>ligation than the duty 
wbicli one owes |J0 Another to warn him of approaching ilanger — a duty eiitorced 
by no sanctioilji^ut those of ihe moral law. It will not be pretended, if the 
defendant had ihurned the plaintiil that the machinery was dangerous, and then 
the plaintiff agreed to risk it, that in .sutdj case the det'eij^ant wouhl be lia- 
ble for the unfortunate result of the experiment. But thofciw very properly 
presumes that every man who undertakes a business undersUnds the character 
of the business, and of the tools and maehinery with which it is to be done ; and 
on this account it is a fair presumption, that he undertakes the risk for what he 
coiisiderh a sufficient compensation, if he ignorantly and presumptuously un- 
dertakes the work, it is not wrong that he should himself bear the natural conse- 
quences. If the machinery is dangerous, in its chaiacter (A* by reason of its 
want of repair, a proper workman is presumed to know it at least as well as ki^ 
employer, and has a right to decline the work ; and if he does npt) he takey the 
risk. It is not necessary to say how the law would be, wlioio one is induced by 
false representations to work with unsafe machiner}'. If tlic duty claimed to 
exist here is founded on any other principle than kindness, it must be a prin- 
ciple involving the legal duty of protection. But where the law imposes this 
dnty, it requires the correlative duty of .subjeetion, a relation which would be 
repudiated with scorn in the present instants. There is one illustrious instauee, 
wherein the law protects the weak and ignorant from the exactions of the more 
powerful, an*d even from his own ignorance ; and this is by the laws forbidding all 
worldly employment on the Lord’s day. Looking at this in a merely legal point 
of view, (and here we can no otherwise view it,) it is easy to see that thousands 
of people, even in a Christiau land, would have no day of physical rest were it 
not for these laws. But this protection is alTorded the law, not required of 
the employers. There is another large class of cases, wherein the law affords its 
protection to persons who are indiscreetly seduced into engagements hy those 
who staffd in a relation towards them by which an undue influence may be ex- 



688 * 




AGBK07. 


[ciT. xvn. 


♦ % 

usual mode of attaching the moulds to the machine was by 

5 lacing them in net bags, which effectually prevented aifjr acci- 
ent ; which mode had been adopted by the masler until, from 
mptives of economyt he substituted a kind of clip, whiclf laid 
hold of the rim of the mould ; and the servant usbd this mode, 
until on a certain occasion, whe^ he himself had fil^d the 
mould, and fastened it to the clip, the clip, by some jerk in rais- 
ing the mould, slipt off, and the mould fell on the servant’s head 
'and killed him, it was held, that was no evidence to go to the 
jury of the master’s liability; inasmuch as assuming it was not 
the servant’s own negligence in fixing the clip, yet if the clip 
was itself dangerous, th‘e servant knew it as well as the master, 
andiought not to have used it.^ And in a still later case it was 
held, that employee cannot recover for an injury suffered in 
the course of his employment from a defect in the'lhachinery 
used by his employer, unless the employer knew, or ought to 
have known, of the defect, and the employee did not know it, or 
had not the means of knowledge.] And, in another case, a 


ercised. But the relation of employer and employee has never been supposed to 
be of this charact4^. There is no relation of confidence or dependence between 
them. Both are equal before the law, and considered ci^ually competent to take 
care of themselves. No protection is legally dae by one, nor subjection by the 
other ; and of course no action lies for failure of protection. As a general rule, 
the law leaves all 'men free to make their own bargains, and decides between 
them according to their contracts, without diminishing the freedom of either in 
order to protect him against the other. Suppose there was actual carelessness 
on the part of the manager in the arrangement of the cards, so that their opera- 
tion iras defective ; this is only another way of saying that the plaintiff was set to 
^orf with imperfect instruments. If he had been set to cut wood with the de- 
fendant’s axe, and it had become detached from the handle, I suppose it would 
not^ have been claimed that the defendant was liable for an injury thus occa- 
ttoned to the plaintiff. Yet 1 do not perceive the difference between, that case 
and this ; for if the machinery, in this instance, is more complicated, the person 
using it 18 presumed to have more skill *and care. Even the manager himself is, 
(as iar as concerns the plaintiff,) but one of the instruments by which the defend- 
ant carries on bis business ; an instrument just as likely to be defecffYe as any of 
the unintelligent instruments by which the business is effe^d, and the persons 
employed are all subject to the risk of his occasional negligence and unskilfulness, 
aoj) eannot transfer the risk to the employer.”] 

i J>y^eii V. Leach, 40 Eng. Law & Eq. E. 491, in the Court of Exchequer, 
April 1S| 1^57. This case does not appear to be in the regular Exchequer Ee- 
poeta 

* Hayden 9* SmitbviUe Man. Co. 29 Conn. 548. * 
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fireman on a railroad locomotive, who had been injured, as he 
contended, by the breaking of a defective switch managed by 
another servalht, sought to recover of the railroad company, on 
the ground that the flatter was liable for the defective character 
of . their apparatus ; but, as the company were expressly acquitted 
of the gross negligence, the Coifrt held, that the company would 
be responsible only for want of ordinary care and diligence.^ [A 
master is, however^ responsible for the result of. not employing 
servants of ordinary skill and care in the work upon which they 
are engaged, and if an injury arises to one servant frorli the in- 
competency ot want of ordinary skill in a fellow-servant, while 
both are engaged about their master’s business, it has been said 
that the master is liable.*] 

[§ 453 i. The rule of law that a master is not in general re- 
sponsible^ his servant for injury occasioned by Ihe negligence 
of a fellow-seivant in the course of tlieir common employment, 
applies to the case of a person injured while gratuitously assisting 
the servants in their work. Therefore, where the servants of a 
railway company were turning a truck on a turntable, and a per- 
son not in the employment of the company volunteered to assist, 
and while so engaged, other servants of the company negligently 
propelled a steam-engine and thereby caused the death of the 
person who* had so volunteered; but the other servants were per- 
sons of competent skill, and the company did not authorize the 
negligence, it was held that they were not liable to the adminis- 
trator of the person so injured.^] 


* King V, Boston & Worcester Railroad Corporation, 9 Cush. R. 112. ISee 
Sullivan e. M. & M. Railroad, 11 Iowa, 421. 

2 Wiggett r. Fox, 86 Eng. Law & Eq. R. 486. And pee Tarrant e. Webb, 
38 Id. 281 ; Wright v. New York Central Railroad, 28 Barbour, 80. 

8 [Degg V. Midland Railway Co. 1 Hurl. & Norm. 773 ; 40 Eng. Law &Eq.R.876. 
Bramwcdl, B., there said : “ The facts stated by the declaration and the plea de- 
murred to may be thus summed up. The defendants were possessed of a rail- 
way, and carriages and engines ; their servants were at work on the railway in 
their service with those carriages and en^nes ; the deceased voluntarily assisted 
some of them in their work ; other or the defendants’ -servants were negligent 
about their work, and by reason tbereo" the deceased was killed ; the defendants* 
servants were persons competent to do the work ; Ae defendants did not author- ^ 
ize the negligence. 

We are of opinion that, under these circumstances, the action is not 
tainable. The cases show that if the deceased had been a servant of the defbnd- 
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' ^ 454. This liability of the pru^dpad^ lor tiie misfetSAgoes, and. 
B^ligences, and torts of his agents Bttd serrants, extends n6t 


ants, and injured under such cireumstanees as occurred here, no action would 
be maintainable, and it might be enough for us to say that those cases govern 
this, for it seems impossible to suppose that the deceased, by volunteering hia seiv 
vices, can haye any greater rights or impose any greater duty on the defendants 
than would have existed had he been a hired servant, ^ut we were pressed by 
an expression, to be found in those cases, to the effect that * a servant undertakes 
as between him and the master, to run all ordinary iisks of the serviie, in< luding 
the negligence of a fellow-servant; Wiggett i. Fox, 11 Exch. 8||2 , S C 36 ‘E^. 
Bep. 486 ; and it was said there was no such undertaking hen But in truth 
there is as much in the one case as in the other ; the considciaiion nia} not be as 
obvious, but it is as competent tor a man to agiec, and as reasonable to hold that 
he does agree, that if allowed to assist in the work, though not paid, he will lake 
care of himself fiom the negligence of his fellow-workmen, a§ it ^^Id be if he 
werUipaid for his services. 

“ jSut we were also told that there was and could be no agreement ; that 
Degg was a wrongdoer, and thcrefoic the action was maintainable. It ccitainly 
would be strange that the (asc should be better, if he weie a wiongdoer, than if 
he had not been. We aie oi opinion that this argument cannot be supjioited- 
We desire not to* be undei stood as Ia}iiig down any general jiioposition, that a 
wrongdoer ne'ver tan maintain an action If a man commits a tiespass to land, 
the occupier is not justified in shooting him, and probablj if the oc( u])iei were 
sporting or firing at a maik on Ins land, and saw a trespasser, and filed care- 
lessly and hurt him, an action would lie Nor do we desire to give any opinion 
on the eases cited of Bird v. Holbrook, 4 Bing. 628, and Lynch v, Nurdin, 1 Q. 
B. 29. But it is obvious, and a truism, to saj that a wrongdoer cannot, anj more 
than one who is notia wiongdoer, maintain an attion, unless he has a nght to 
complain of the act causing the injury, and complain thereof against the jierson 
he has made defendant in the ac tion Now it may bo that, had the mischief here 
Resulted from the personal act of the mastci, he knowing that the deceased was 
there, the master would have been liable ; and that, as the deicnilants’ servants 
knew the deceased was on the railway, and because they knew that, wore gudly 
of a wrong to him, they are liable to an action ; but on what reason or principle 
should the defendants be ? If a servant is driving bis master in a carriage, and 
a person gets up behind, and the servant, knowing it, drives carelessly and in- 
sjares that person, the servant *may be liable, but why the master? The law for 
reasons of suppo^ convenience, more than on principle, makes a master liable 
in certain cases for the acts of his servants — not only in cases in the nature of 
DNIiitmot, which depend on different consideratioas, but in cases independent of 

S tiaht, such as negligent driving in the public streets when damage is thereby 
IL This is a reBponsibility«tho law has put on them ; there is a duty on themi 
take eare that their servants do no damage to others by negligence in their 
fWhk for kheir master, or to compensate the sufferer where such damage is done. 
imWie intemt may require this for the public benefit ; but why should a 




to the inguries arid ^ongs^of the agent, who is imn^diately 
eteployed’by the pripci^al in a particular business^ but also to 
th^ injuries llhd wrongs done by others, who are employed by 
j^at agent under him, or with whom he contracts for the per- 
formance of the business ; for the liability reaches through all the 
stages of the service.^ Thus, .^r example, wliere the owner of a 
hodse employed an agent to repair the house for a stipulated 


sum ; and the latter contracted witli C. to do ihe work, and wnth 
1). to furnish the* materials ; and D.’s servant, V>y negligently leav-** 


r ing tlie materials in the road, occasioned an injury to the plain- 
tifl'; he was field entitled to iiiaintaih an .aeiion for damages 


ivn>ii,i:<l(K r liave power to civatu sufh a lonpon^ihility, and t?iK;h a duty V Nc^ 
Tra'«)n can ahsijriuid. Soim* acts an* and intriuMtially Avrong, where 

they din'ctl 3 |nnd^t*,oessarily do an injiir\, as a blow : otlKT-i only so from their 
pi’ohahle (•on‘i0<|uenfos. Thero i*, no ah-olutc or ini riii-ic* negULnoice : it i.N always 
relative tt; souk? cirvum.stanvos^jf tiiin*, place, or pci’<oii. It is not negligent or 
wrong tor a man to fire at a mark in liis own grcjiinds at a distance from others, 
or to ride very rapidly in his own park ; hut it Avrong so to fire iir^ir to, and so 
to ride on, the public liigliAvny ; and, though the quality td' the act is not altered, 
it is Avroiig in Avhocver does it, and so far it a*' though it Avere intrinsically 
wrong. So the act of firing, or riding fast iji an inclo'^uiv, becomes wrong if the 
pi*rson /loing it secs there is some one near whom it may damaiiC. But the act 
is Avrung in him only for (he personal reason that lie knoAvs of its clangor ; it 
TrVould not be wrong in any one cdse Avho diil not knoAv that. Xoav, for a Avilfiil 
act iutrij».si< ally Avrfuig by a servant, the niash'r not liable. J'y a parity of rea- 
son he^iHight not to be Avhere the act, not Avrong in itself, is only so for reasons 
personal U> the servant, and his wilful disregard of them, yiie master's liability 
ought fi> be limited to that which he nia\ anticipate and guard against, namclA', 
the middle <'lass of eases avc have put. lIoAvcAcr this ma\ be.it seems to 
there can be no aetion except in respect ot‘ a duty iiitriugcd, and that no man by 
hig wrougliii act can impose a <luty : and a-* a tIire<*uoii by tlic master to drive 
furioudy, or in the Avay calletl carelessly, in his ])ark, Avould not be wrong in the 
muster, it cannot be made so by a trespagser getting there aiul being ’hurt, so that, 
qumd the master, it is damn urn. ahsqtic htjuria ; and, if not a Avrong in the master 
when expressly ordered, it cannot be it’ done by ^le sei vaiit against his orders. 
The defendants might, if they had thought fit, have din-cted their servants to 
move ^nd propel trucks against other trucks without any notice or precaution; 
in shoi t, to da what the plaintiff complains of. and if their servants chose to work 
on those terms, although it niight he a wastelul way of using their engines and 
carriages, no one could say it was Avrongful; then the deceased cannot make it sb 
by coming there himself. Upon these grounds then, whether he is con.sidered a 
wrongdoer or not, we are of ojiiiiion the action eantiot be maintained, and that 
the plea is good.**] • , 

V A'-iJee Reeves p . State Rank, 8 Ohio State R. 476. 
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therefor, against the ownerA So, 'vl^pfe a 'vrareboa^man enn* 
ployed a master porter to remove some .banreia of ^oiir frOtn hu 

» US’ 


^ i3ubh V. Steinmaxi, 1 Bos. & Pull. 409 ; Antd, § S22f note (1.) . [But 
authority of Bush v. Steinman has been, in the modern cases, entirely denied. 
Sec Knirrht v. Fox, 5 £xch. K. 721'; 1 Fng. Law & Fq. H. 477, dnd Bennett’s 
note; Overton n. Freeman, 8 Eng. Law & Eq. R. 479 ; Hilliard v- liicharason, 
S Gray, 849 ;] Nicholson v. Mounsey*, 15 East, B. 384 ; Paley on Agency, by 
Lloyd, 296, 297 ; Weyland v. Elkins, Holt's N. P. Rep. 227 ; S. C. 1 blarkie, U. 
272; Smith on Merc. Law, 69, (2d edit.); Id. pp. 127, 128, (3d edit. 1813.) 
Lord Chief Justice Eyre's opinion, in Bush v. Steinman, shows the diliieulty of 
this doctrine, and the grounds on which it is founded. At Ae trial," said he, 
** 1 entertained great, doubts with respect to the defendant's liability in this' 
action. appeared to be so far removed from the immediate autlur <}t’ the 
^nuisance, and so far removed even from the person connected* wilji the iiniiic- 
diate author in the relation of master, that to allow him Jo be charged tor the 
injury sustain(*d by the plaintiff, seemed to render a eireuity faction nec-es^avy. 
Upon the plaintiff’s recovery, the defendant would be entitled to an a(‘liou 
against the surveyor; the surveyor, and caeh of the sub-contracting piitics in 
succession, to actions against the persons with whom they iininediately con- 
tracted ; and, last of all, the lime-burner wouhl be entitled to the common action 
against his own servant. I hesitated, ilmrefore, in carr}ing the resj)on‘'ibilily 
beyond the immediate master of the jierson who conmiitteil the injury, ami 1 
retained my doubts upon the subject, till I heard the argument on the yiarf of the 
plaintiff, and had an opportunity of conferring with my brothers. They, includ- 
ing Mr. Justice Buller, are satisfied that the action will lie ; and, upon ndlcctioii, 
I am disposed to concur with them, though 1 am ready to confess, that T find 
great difficulty in stating with accuracy the. grounds on which it is to be sup- 
ported. The relation between master and servant, as (‘onimonly exemplified iu 
actions brought against the master, i*. not suiJicient ; and the general proposition 
that a person shall be answerable for any injury which 'arises in earrving into 
lexecution that which he has employed another to do, soeins to be too large and 
loose. The principle of Stone w. Cartwright, with the decision of which I arn vrell 
satisfied, is certainly applicable to this ease ; but that of Littledale u. Lord Lons- 
dale comes piuch nearer. Lord Lonsdale's colliery was worked in such a man- 
ner by his agents and servants, (or possibly by his contractors, for tUafr woufd 
have inftde no difference,) that an injury was done to the plaintiff's house ; and 
bis Lordship was held responsTl^dc. Why ? Because the injury was done in the 
INMirse of his working the colliery ; whether he worked it by agents, by se^nta, 
dr by contractors, still it was his work ; and, though another person n:qght have 
ifIMafptrikcted with, him for the management of the whole (‘oncern, without hii inter- 
yet, the work being carried on for his benefit, and on his property, all 
^l^ieons employed aiust have been considered as his agimts and servants, iXiotn 
^ any such arrangement ; and he must have been responsible to all 

III# worid^ PA Ifae principle of sic ufere im^ut akenum non hedas* Ixnsi Lons- 
'i^e empowered the contractor to appoint such persons under 
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warehouse,’' and the master porter used, his own tackle/ and 
brought and pkid bis own men, and an injury was done to*the 


should think fit, the persons appointed \»roiild, in contemplation of law, have been 
the agents and servants of Lord Lonsdale. Nor can I think that it would have* 
made any difference, if the injury eompUineil of had arisen from his Lordship's 
coals having been placed by the workiiK'ii on the j)reniises of Mr. Littledaje ; 
*since it would ha\e Ix'cn impossible to di>tingnish su( h an act from the general 
eSurse of business in which they were engaged, the whole of which business 
t^as cauied on, either by the express direction of Lord Lonsdale, or under a 
presumed authority from him. The principle of this case, therefore, 'seems to 
atford a ground which •may be sati‘»fdctor\ for the pren'nt arlion, though 1 do 
not say that it is exactly in point. Acconling to the,doctriiic cited from Black- 
stone's C’ominenttiries, if one of a family *l.'i}eth or castetli ' an} thing out of 
the house, whii h constitutes a ntffsance, the o^Uler is ( hargeahlo. Siqipo'^o, then, 
that flic owner of a house, with a view to lebuild or repair, employ his own 
servants to erect a hord.iii the street, (wbieh being for the benefit of the pub- 
lic, they may lawfully do,) and they earr) it out -o far as to eiicl*OAch unreastm- 
ably on the highway; it is clear that the owner would be guilty of a nuisance; 
and, 1 apprehend, there can be but little doubt, that he would be oi|nall} guilty, 
if 1 h* ha»l contraitul with a pc^^on to do it for a ciutain suni of money, instead 
of cniplnying his own servants for the purpose; lor, in contemplation of law, 
the erottion of the hord would ecjually be his act. If that be established, wc 
come one step neai*er to this case. 4Iere the dc(i;ndant, by a ccmtActur, and 
by ageuts under him, was repairing his hoiibe; (he repairs were done at his ex^ 
peiise, and tlw repairing was Hfa a(*t. If, then, the in jury complained of l\y the 
plaintifl' was committed in the course of making those repairs, 1 am unable to 
distinguish the ea^e from that of erecting the hord, or Irom Littledale v. Lons- 
dale, unless, indeed, a distinction could be maintained, (which, however, I do 
not think possible,) on the ground of4he lime not having been delivered on the 
defentlant's pieinises, hut onlv at a place close to tliein^ with a view to being 
carried on to the premises and eonsunicd there. My brother Duller recollect# 
a case, which he would hayo stated more particularly, Inul he been *ablo to 
attend. *It was this. A master having employed his servant to do some act, the 
servant, out of idleness, employed another to do it; and that person, in carrying 
Moertecution the ordqra, which had been given to the servitnt, committed an 
ii|yuLy to the plaintiff, for which the master was held liable. The responsibility 
was thrown on the lurincipal, from whom the authority originally moved. This 
d^termjination is certainly highly convenient and beneficial to the public. Whem 
a nivil i^ury of the kind now complained gf, has been ^ustained, the ^medy 
Ought to bo obvious, and the persons injured should have only to discover the 
Owner of the house, which was the occasion of the mischief; not be* com- 
Oell#} to enter into the conceals between that owner mnd othci^ persons, the 
moonvenienoB of which wouhl bo more heavily felt, than any which can arise 
bfre^uity of action. Upon the whole ca.se, therefore, though I still feel 
fa the precise principle on which the action is founded, I am 



xyn. 

• V 

plaiatiff by the falling of a banel on him, in coneeqtmiec of the 
tacISe failing, .while it was used by the portet’s men ; it watt hold, 


satisfied with the opinion of my brothers.” See this case commented ott in 
Duncan u. Fiiidlater, 6 Clark & Finnell. 894, 90S, 909, 918, by Lord Cotting- 
liam, and Lord Broupham, where it seems to have bt*on thon^lrt to ptish th^ 
doMriiie of the liability of the piineipal to its fullest extent* Mr. llt>lt has, 
appended a very able note (p. 229), on this subject, to the ease of Wexland v, • 
Elkins. The followift" extract contains some striking illustrations and comments 
on the dpetrine : “The resptmsibility of the master,” sa} s be, “for the acts 
his servant, has been extended by leeeiit eases to a length boyonTl the ordina^ 
course of practice, and 'which, unless the principle hv duly nndtM'stood. mnj appear 
contrary bflh to reason abd the ]>nn( ijdes of general equity The qilcstion is 
of very general concern, and the ca^es rest upjii some nice disiiin lion', 'whieh, 
however subtle and remote, are jierfectly eonsonant with tin jnimiples of linal 
liability ; a very different tlnni; from moral Criminality. The foundation of this 
branch of oiir h^w, is avowedU in the maxim of the Homan Code, (1 In^t tit. 
5,) Qui fanl per aJ mm y Jar it pir sc: iiabieh, that the agen<y ol a 'er^ant is 
but an instrument; and that any man, having authority over the actions of an- 
other, who either expre‘"l\ commands Inin to do an ait, or puts him in a londi- 
tion of which such act is a iC'.iilt, or by the abscm i‘ of a due can* and lon- 
trol, (either previously in the choice of his servant, or immediate h iii the act 
itself,) negligently suffers him to do an injury, shall be responsible Ibi the at t of 
his servant, as if it were thebet of himself. All the cases rest njion the dcveftip- 
ment of this.principle. Wo sliall Iierc Milijoin some of those main diviMttns, into 
which it seems to distribute itself. 1. The first case of such re^ponstbditx h tlic 
express command of the niastei ; and here JLhe principle is too obvious to i et'd an 
exjilanation. 2. The second head is that of reasonable picsumptioii. or, in It l^iI 
terms, a general command. Whatever a servant is permitted to <lo, in tin oidi- 
iiary course of his business, jg equivalent to*thig reasonable picsuniption and gen- 
eral command. Thus» if an innkcM*per employ adiawer who serves ln> guests 
'with wipe injurious to theii health, the jiarty injured may bring an action ai'aiii't 
the master. 1 Roll. Abr. O-j. Upon the same prifiiiplt\ by the < omyion law, 
(till altered by the statute of Annh,) if a servant keep his master’s fiie negli- 
gently, so that hij neighbor’s house be burnt down thereby, an action lies against 
the niEgtcB, because tiiis negligence ocenried in his service. Otherwise, if Ae 
servant, going along the street with a tor<*h, by negligenec get fire to the hoUid 
«of a neighbor ; for there he is not in his master’s immediate service, and must 
answer the damage personally. Noy’s IMax. ch. 44. In all such (‘ases, the term 
in our law books, general coniinaud, is equivalent to the words, the general depu- 
tatiotf, or voluntary substitution, of the servant for the imister, within the line of 
rticuliy* employ ; and, therefore, all the acts of the servant, within such 
|)4iM|p9(lnr line, are v^y properly regarded as nhe aids of the master. 8. 'The 
tMliw of such responsibility is, where the absence of a due caro and control 
by either in the previous choice of a sorvarit, or in the imtnediaA 

an injury to another. In all such cases^ the mhlrter is 
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that the wIl^houBeinan ^as liable therefor, and that the men 
were Iti poini of law to be de'erhed his servants.^ So, the owner 

S ; 

legally as well as morally criminal for the act of his servant, and, therefore, be- 
eonn^ a subject of legal as well as of moral imputation. Thus, a chemist, wh'o 
employs an unskilful apprentice to mix up drugs and vend in his sho[), and the 
faster of a stagc-coach, employing a negligent driver, are resi>ODsible for the 
acts gf their respective servants. Nor does it make any distinction in these 
cases, wlielhcr such injury be the effect of negligence or willulftess in the ser- 
vant, so long as it is within the scope of the master's cm[)lo} . The reason of this 
lb twofold ; in the first place, because the niabter, who alone coulil know his ser- 
vant, is bound to make*choice of a proper one in every respect, both as to good 
character, which would exclude such wilfulne-'t, and as to skill, which would ex- 
clude hucli negligence. 4. According to the al)Ove definition, (that the servant 
Is the d(;put} itf the master only within the limits in wlticli ho is employed,) the 
mailer not responsible for any fwt of his fervant, which makes no part or con- 
nectinn with his service, and which he might or would have committed without 
such service, such acts being eonteuiporarv only with his service, but not any 
result from it. For example, if ‘my loachman drive over Ihc leg of another 
man, I am resjiotisiblc for the injury • but, if he get ofl‘ his eoach-box and horse-- 
whip a man in the street, it is his act, aud^iiot mine. It is nothing which 1 could 
foresee or pi event; it is iiotrthe resmlt of fharacter, or the al>^ence of any proper 
(pialit} which 1 ought, acting with ordinary tiineretioii, to have i*e(iuirod in a 
driver. All thc^cases under this exception rest u])on the same distinction. The 
injurious act, for which the master is made respoiisibh*, mu&t be sometbir% 
growing out of the p4leular service, and be committed, quatenus in serviUo. 
5. To instance a few more cases. In Bro. Abr. tit. 'Fra^pass^ pi. 433, it is said : 

‘ If 111 } servant, witliout my notice, put my beasts in anotiicFs land, my servant 
is the trespasser, and not 1; because, by the voluntary putting of the beasts 
there, without my absent, he gains a special property for the time, and so, to this 
])urj)ose, they are his beasts.’ The reason here gi>en, is an example of the sub- 
lilil} ol‘ ounold law-writers, who preferred a reason, however technical and re- 
mote, to one more obvious and familiav. In Middleton r. Fowler, Salk. 282, 
Holt, C. J., places the law upon its» proper */buudation, wtc^ii he states it, a^ 
general ^position, ‘that Ao master is chargeable with the ac^s of Iiis servant, but 
iwken he acts in the execution of the authority^ given him.’ Tii other words 
wben«a servant tpiils sight of the object for which he was employed, aKd witb- 
<Mit reference to his master's business or orders, commits, from liis own malice, 
soibe wilful and independent act, he is no longer presumed to be acting in pur- 
suaaca of ^is general authority as la servant ; and, acconiing to the doctrine of 
Lord Holt) his master is not responsible for the act which he does. Thus, in 
McMauas o* Cnckct, l East, 106, the Court of King's Bench determined, that 
a master was Oot liable in trespass for the wilful act of hK servant in driving his 

fisndlesIM Murray, 8 Adolph. A Ellis, 100. Sec also Witte v. Hs^uo, * 
DowL'tk Eyl 8A 
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tw I' ^ * 

bt a ship,^wbo appoints tBe ipaster, aid desires ai^oint, 

and select, and employ, a proper crew, will be responsible wr tlic 


master’s carriafvc af];ainst another ; such act beinjf done T^ithout the direction or , 
assent of the master; admitting, at the same time, that the master vou}^ be 
liable for any damage occasioned by the negligence and unskiUulness of b*^ 
servant, whilst in his employ. In the same manner, although the master of a 
ship is not discharged of his responsibilitv for the acts of his crew, notwithitand* 
ing they are (ftne under the direction of a pilot, who, by the roiriilations of a 
statute, supersedes the master, for thc^time, m the government of llie ship; 
if one of the ship’s erew does a wilful act of injury to another ship, without any 
direction from, or privity with, the master, trespass cannot be maintained agaiiust 
the mastei;^ although he was on board at the time. Bowelier v. Noidstrom, 

1 Taunt, 5C8 ; and see the cases referred to in the argument. So, in a later 
case, Nicholson r. Mounsey, 15 East, 384, it was determined, that the, capt.iin of 
a slobp*of>war was not responsible in an action on the case, which is a mitcii d 
distinction, for damages done by running down another vessel ; the mi^< hief 
appearing to have been committed tluring the watch of the lieutenant, who was 
ujk>n deck, and had the actual management of the sloop at the time ; and when 
the captain was not upon deck, and was not called by liis dut} tc» be there. 
That case- however, was determined i 4 |)on this principle : 1. That the defend- 

ant and the lieutenant were ociually the servants of a superior, and st itioned on 
board by the same authority. 2. That the defendant had no jiower either to 
^polnt or dismiss his oflieers ami erew. 6. Witji respect to the description of 
agents and servants, for whose acts the master may ^responsibbs there i'* a 
peculiarity in the P^nglish law, which embra^'os a vcry*de and extensi\e rela- 
tion. In the civil law the liability was narrowed to the person standing in the 
relation of* a paterfamilias to the wrongdoer. Dig. Lib. 9, til. 3. Our Jaw ex- 
tends not only to cases where the agent is a domestic, but it throws the ies])on- 
sibility upon the principal, from whom the authority,, of which the injury is a 
consequence, originally moved. Thus, where a master, having eiiiplovefi his , 
servant to do some act, and the servant, out of. idleness, employed aholher to do 
it, and that person, in carrying into exf^eiition the orders, which Lad bet*n given 
i^the servant, committed injury to the plaintiff, the master was hchl respon- 
sible. Reported from Bullcr, J., by Eyre, C. J., in Bush v. St«Mnman,*l Bos* is. 
Pull. 4*^4. 7. The general proposition, that a person shs^ll be answerable foVitt 
injury, which arises in carrj ing into execution that which he has employed an- 
other to do, is perhaps too large and loose ; but in the ease of LitUodAe v. I^iord 
k Lonsdale, ^ 11. Bl. 267-269; and in Bush v, Steinnian, I Bos. & Pull. 404, the 
Jivinciple was carried to a groat extent. In ihe former case, the de^dant was 
held responsible for an injury to the plaintifTs horse, done by persoms ’^ith 
whoubho had contracted, (and not mertdy employed fs agents or servants,) to 
Woik bootliery, on the ground that the colliery was the defendant’s property; 

his land; and th^t the description of persoi# vroi4cing it courd 
iti A in bb responsibility. In Bush v. 8teinmato,othe 4eo«ion isas 

hoiise by the ro|0«8ido, contracted vtth B % ntpttlr it for a 
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neg^Jigent Sife of the crew, for they ar^ to be deemed his servants 
for mariagement and government of the ship^ [But the own- 
ers of a vessel are not liable for the negligence of stevedores em- 
ployed to unload the ^rgo by the consignees of the charterers* 
of the vesSel, for- a gross sum.^] The same principle prevails, 


stipulated sura ; B contracted with C to do the work ; and C with I) to furnish • 
the m|tterials. Tl# servant •of D brou'^lit a ([uantUy of lime to the house and 
^placed it in the roail, by which the plaintiirs carriage wao overturned ; it was 
held, that A was answerable for the damage siistjiined. Tn this case, the Court 
principally relied upon the case of Little<tale v. Lonsdale. See jikewisd, Stone 
V. Cartwi'jght, 6 T. R. 411 ; jpiower v. Adam, 2 Taunt. 311 ; Tavne v, Rogers, 

2 H. B. 350 ; Leslie u. Pounds, 4 Taunt. 649." Sec also Luugh^ v. Pointer, 

5 Barn. & Cressw. .^47, where most of the cases are reviewed ; ’Hughs v. Boyer, 

9 Wans, R. 559 ; jMilligan v. Wedge, 12 Adolph. & Ell», 73 7, 742; Brown v. 
Lent, 20 Verm. 533. [The authority of Bush r. Steinman scums to bC'Shaken* 
ill a recent English c&e^ Recdie v. London Xorthwesteru Railway Co. 4 ‘ 
Welsby, llurlstone, & Gordon, 244.] • 

1 Per Litticdale, J., in Laugher r. Pointer, 5 Barn. & Cressw. 547, 554, per 
Lord Tendcrden : Id. p. 57T-57C. 

2 [Linton v: Smith, 8 Gray, 147. Thomas, .L, llu re said : *• The defendants were 

the owners of an English vessel called The Syplrex. They cnturiMl into a char- 
ter-party to lake a cargo from London, and deliver it alongside of the vess(*l to 
the' owners in the port of Boston. The consignees of the ve-^el in Boston, with 
the conseni: of the raster, made a coptrac*t with John and Daniel Hurley, steve- 
dores, to discharge the cargo on to the wharf. By this contract, the stevedores 
were to unload liic entTre cargo for a certain gross sum, to iiinl all that was 
necessary therefor, and to make good all damage to the cargo in unloading; the 
master and crew having nothing to do with it. .The business of stevedores is 
a separate, distinct, well-recognized business in Boston, which the Hurleys had 
followed for many years. JVhik , under this contract, the stevedores were un- 
loading the vessel, the plaintifl’s leg was broken- througli the negligence of the 
stevedores or the q^en In their employ. ^ 

“ The question is, whetlicr the owners of the vessel are dable for that injury ? ^ 
f^This question, stated in another form, is, whether the relation existing between 
the owners of tlie vessel and the stevedores wait that of master and ftrvant or 
contractor and contractee. (The word is a bad one, but there is jio substi-' 
tutc.) 

■ “ The general rule is, that he who does the injury must respond- The well- 
known exception is, that the master shall be responsible for the doings of the 
servant whom he selects and through whom, in legal contemplation, he acts. 

“ B.ut when the person employed is in the exercise of a distinct and indepen- 
dent qpipl6ymet||t, and not under the iuamediatc supervision and control of. the em- 
ployer, rBlktion of master and » 3 rvaut does not exist, and the liability pf 
master for hisi^icrvanf does not attach. 
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the owner of a farm has it in bis own bands, ind he does 
not personally interfere in the management, but appo^ts a nlliliff 


Such, we thin^, is the case at bar. The Hurleys wero^ exerci^n^ a distinct 
bu^ness, under an entire contract, for a gross sum. The relation is thtit of con- 
tractor and contractee. 

“ The law upon this subject has been so recently considered by us in Hilliard 
V. Richardson, 3 Gray, 349, that we content ourselves with ^furring to two or 
three cases quite directly in point. 

“In the well-known case of Laugher v. Pointer, 5 B. 54 7, the owper o$i| 
a carriage hired of a stable-keeper a pair of horses to draw it for a day, the owner 
of the horses providing a driver, through whose negligent diriving an injury was 
done to the horse of a third person. It was lield by Lord Tenterdcu ami Little- 
dale, J., that the owner of the carriage was not liable. Baylcy and Holroyd, JJ., 
dissenting. 

“ The case of Quarnian v. Burnett arohe in the Exchequer upon the same state 
of facts as in Laugher v. Pointer. The Court of Exchequer adopteil and alRniuMl 
the view of the law before taken by Lord Tenderden an3 Mr. Justice LittleiUle, 
and held that the owner was not Hable ; a \ery elaborate opinion being delivered 
by Mr. Baron Parke. 6 M. & \V. 409. 

“In Milligan v. We(lge,,12 Ad. isc El. 737, and 4*P. & Dav. 714, the buyer of 
a bullock at Smithlield Market employed a licensed drover to drive it from 
^mithfield. The dro\cr emi>loyed a boy to drive. Mischief was oc‘<'asioiu*d by 
the bullock through the carele.ss^ri^ing of the boy. It was held by alllbe judgCvS 
of the Queen’s Bench tliat the owin‘r of the bullock was not liable. 

“ There is also a well-considered case in Micbigfin, to the same point. Dc* For- 
rest V. AV right, 2 Mich. SfiS. A public licensed drayman was eniployed^tu haul a 
quantity of salt from a warehouse and ileliver it at thi* store of the enipl()y(*r, at 
so mach a barrel. While in the act of delivering it, one of tlio barrels, through 
the carelessness of the drayman, rolled against and injureil a person on the side- 
walk. The Court held, that the employer was not liable for the injur) ; the dray- 
man exercising a distinct and independent employmont, and not being under the 
immediate control and supervision of the employer. 

“The case of Randleson v, Murray, 8 Ad. & El. 109, aqd 3 Nev. & P. 239, 
would seem at first to conflict with the eases before referred to. A warehouse- 
man employed a porter to remove a barrel from his warehouse. Th<* master* 
porter employed his own men and tackle. Through the negligence of the men 
the tackle failed, and the barrel fell and injured tlic plaintiff. The warehouse- 
men was held liable. The report does not show whether the porter was acting 
t%on a cpntract to do the job for a specific sum or on wages. The case is pnf, 
in tha decision, on the relation of master and servant. Seef remarks of I^ord 


ifiksamiuhn, Q. J., and Williams, J., in Milligan v. Wedge, 12 Ad. k El. 741, 742, 

npon which these cases and many others referred to ex- 
pjyyW mjlpltiard v« Richardson turns is, whether the relation of master anjl 
contractor and contractee. The fine of separation may 
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or hind, hires other persons under him, all Of them being 
paid out of tte funds of the owner, and sflected by himself, or 
by a person specially deputed by him. ; for the owner will be an- 
sWemble for aiiy damage, which happens through their default,^ 
because their neglect of 'default is his, as they are ap*pointed by 
and llirough him.^ So, in the case of a mine, if the owner Em- 
ploys a steward or manager to superintend the working of the 
mine, and to hire undcr-workmcn, and lui pays them on behalf 
of the owner ; these undcr-workineii become the immediate 
i^ervants of thii owner, and the owner will be answerable for 
their default, in doing any acts on account of their employer.*^ 
So, wluTc a corn-factor was absent from his shop, and during 
his absence, his sister managed his business ; and slie, wanting 
to send out sonic corn to a customer, for tliis purpose employed 
a pe.rson, who occasionally worked for her brother, and who, at 
the time of such ernployment, was in a state of inebriety ; and 
the rnan so ernjiloycd, contrary to tin*, practice in the corn-factor’s 
shop, took out the corn on a small warehouse truck, which he 
negligently left in the road, whereby a pi’*rsoii, driving alon^in a 
chaise, was injured ; it was held that the corn- factor \vas liable 
ill an action at the suit of the person injured, for this negligent 
act of the drunken man, upon the ground, that the employment 
of a drunken man was in itself an act of negligenee, and that, 
by su(*h emplcyincnt through his agent, the corn- factor set the 
whole thing in motion, and must, therefor^, be liable for the con- 
sequences.3 So, w here the oivnei* of land employed a mechanic 
to make a drain for him on the land, and to extend it therefrom 
to a public drain, the mechanic procuring the necessary materials, 
hiring laborers, *a1id charging a compensation for his services and 


sometimes indistinct and shadowy, but in the case before us it is sufficiently 
clear. 

. “ Wo aro of opinion, upon i:he facts stated, that the owiici’s of the vessel were 
not. liable, ami that the exceptions must Iw sustained.” See also Blakio v. Sten- 
brid^e, 24 Bastoii Law Kep. 128.] ^ 

Ubid. ' .• 

® }bid. j Stone v. Cartwright, 6 Term H. 415 ; Littlcdalc v> Lord Lonsdale, 2 
H. Black. R. 26 7^ 269', Bush v. Steiumau, 1 Bos. & Pull. 404. 

3 Wanstall v, Pooley, Mich. Term, 1841, Q. B., cited 6 Clark '& Finnell. 
91*0, note. See &1so Dunlap V Findlater, 6 Clark & Finnell. II. 894,503,95® 
910. 
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dUburoements ; it was held, that the mechanic was fo fae deemed 
in the service of hi^ employer, so as to mak9^|||{| employer 
responsible to a third person, who sustained damage id his 
erty by reason of the want of skill, or want of due care and dil-* 
igence, on the part of the mechanic, and those employed under 
him in digging the drain.^ [So where A employed B at a stip- 
ulated sum, to remove a house from one side of the street to 
the ofher, and B hired all the hands, A having nothing to do 
with the operations in moving the building, A was nevertheless 
held liable for the negligence of B, in leaving a hole open in the' 
street, whereby the plaintiff’s horse was killed^ The simple 
fact, however^ that the person who did the work wis emplojed 
by the job, and not by the day, cannot be dteisi\o upon the 
question of the employer’s liability. For il the relationship of 
master and servant exi&t^ at the time , if the^ employer hid tlie 
power to control the* manner m which the woik is doiu , lie is 
jesponsible for the negjigento of the servant who e\tciitt> it.^ 
So in Burgess tu Graj,^ the defendant had employed one Palrger 
to make a dram from his house to the street sewer, and Palmei’s 
men left a pile of dirt in the street, whcieby the* plainiiff was 
injured ; but the juiy having found upon the evidence that the 
defendant had not completely parted with the control over the 
work, the Court of Common Pleas held him legally li ible lor 
the injury, although Palmei wa-» doing tin* woik by eontiaet, and 
was himself a master-tiuilder. [The liability ol one person lor 


1 Stone t Codman, 15 Pick II 2U7 It docs not appeal, that in this c isc tlie 
work was undex taken to be doni by t!u iiicclunic by the job, or as in iiidi pen- 
dent employment If it had been, it mi^ht have admitted orti '<^iy ditfeient con- 
sideration [And see Peat hey v liowland, 16 Lii^ Law k Lq R 44i, and 
Bennett’s note ] bee post, ^ 454 a 

® [Wiswall V Brin<ion, 10 Iiedell, 554, Sid queerr, and Ruilin, C J , dissented, 
in an able judgment In Stone o Cht shire Railroad Corporation, 19 N. llamp 
B 100, where a railroad cot poration eontraeUd with certain pcrsoiib to build a 
section ot the road, and while the eoiitraetois, or ^Jieir servants, weio blasting 
io^ka upon the road, and a stone fell upon the plainlifT and injured him, it was 
he had his lemody against the railroad corporation, and the eases of 
V* Bteinmau, and Loi^ell v Boston & Lowell Riilroad, 23 Puk 21, ^^era 

] * * 

Jlenlock, 4 £l k Bl 570, SO Eng Law kEq U 1G7 Seo the 

i 6, in the judgment to Ililhaftl v lixebardsou 
^ ItSD 678: See post, opinion in Ililliaid v Richardson 
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damages from the negligence or misfeasaricc of another, 

on the priqiG^i^ of respondeat superior^ is confined in its applica- 
tion to the relation of master and servant, or principal and agent, 
and does not extend to* cases of independent contracts not cre- 
ating those relations, and where the employer does not retain 
the control over the mode and mawwtr ol tlie pcr/ormance of the 
work under the contract. But where th(* employer detains the 
coiltrdl and direction over the mode and manner of doing the 
work, and an injury results from tlic negligraic(‘ or misconduct of 
the contractor or his '-ervant^ or agent, the employer is placed 
under a liability equal and similar to that which exists in tlie 
ordinary ca'-e of principal and agent.^] 

§ 404 a. But here ag^in nice qiicbtioiis liave arisen in the 
ap])lication of this last doctriqe to ca^es of sffli-agency, where 
the facts prcM'nted the inquiry, when, and uiKh’rwhat circiim- 
stan(‘(“-, the parties employed aie to be d(*emed the scr\antsor 
sub-ag(mts of the prineipal employer, and when oiilj the sub- 
agents of the iiiimediatc jierson, by whom the\ are actually em- 
ployed. In the. former case, the principal emj)h)\er i*- lial)li‘ for 
their negligent act-^; in the latter, not. Some cases may be put 
to illustrate flu* einbarraS'^ments winch occasionally surround 
tlie snlqi'ct, and perhaps make i^ ditlicnlr to la\ down any posi- 
tive inlc of distinction, applicable to all lh(' variety's of human 
transactions. In one case, a builder w^'as employed by a com- 
mittee of a club to make extensive alterations and improvements 
in the cluh-house, and, among other things, to prepare and fix 
the nect'ssary gas-tittings. ^^Tlie build(*r made a sub-contract 
with a gas-fitter, to execute the latter portion of the wmrk, by 
whom, or whose servants, it w^as performed in Midi a negligent 
manner, that the gas c\j>loded, and seriouslv injuied the plaintiff 
and bis wdfe. A suit was brought against the builder; and the 
qutstion arose wdiether he w^as responsible for the injury. It 
was hdd; that he was not, beeaiTse the gas-fitter did not atand to 

him in the relation of a servant, but w as a mi re sub-contractor.^ 

* 

1 [CiiuMnnatfr. Stono, .5 Ohio St 11.38. Soe Clark r Vermont & Canada 
Railroad, 28 Vorm. 103, Tawlrt v Hntl.uul & AVash. Railroad, Id. 297. See 
llhu'kwell r Wibwall, 24 Barbour, 3r)t» ; Ladd r. Chotard, 1 Alab. 366; Fpfton v, 
DimII, 22 Verm. 1 70.] 

® Rapson r. CuWrt, 9 Mee^. & Welsh. 710. See also Winterbottom v. Wright, 
10 Mecs. & Welsh. R. iqo, nu 
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In another cixse, where the buyer of a bulloct; eCoploj^ 
licensed drover to drive it from Smithficld^ in tp'fais 

slaughter-house, without the city and, by the of the 

city, no person but a licensed drover can drive cat^O for hire 
from Smithfield, though the owner may drive them himself; the 
drover employed a hoy to drive the bullock to the slaughter- 
house ; and ^he bullock did the mischief complained of, while 
the boy was driving him ; it was held, that the boy jvas dot the 
servant of the butcher, and, therefore, he was not liable for the* 
negligent acts of the boy.^ fin another case, a railroad company 
Cdtitracted under sc'al with certain persons, to make a portion of 
thevjiine, and, by tlie contract, reserved to fheniselves the power 
of dismissing any of the workmen of t\io contractors ; the work- 
men in constructing a bridge ovej a public highway, negligejitly 
caused the death of a person pasMiig along the highway btniealli, 
by allowing a stone to fall upon him; after elaborate argument, 
it was decided, in an action agaiii&t the company, by the admin- 
istratrix of the deceased, that th(‘y were ‘not* liable, and that the^ 
terms of the contract did not make any diUerenee.*'*] The ground 
of these deei*^ions s(‘ems to have been, that, where the party 
employed by tlic^principal exercises a distinct and iiidependcnt 
employinenl, In*, and the persons whom he cmplojs under him, 
are not io be deenn^d the servants of life principal, l)ut he stands 
in the relation of a sub-contractor only, and the persons employ- ^ 
ed by him arc his own servants.^ 

45t b. Thus, where the defcudniits contracted to pave a 
certain highVay district, but &ub-§ontracted with B to pjive a 
particufar street therein, and B’s men negligenlly l(*ft a pile* of 
paving-stones in the street, over which the plakitiir fell and broke 


1 Millitran v. Wod^o, 12 Adolph. & Ell. 7.‘19. [This oa<ie i'* explained in 
Sadler v, Hancock, 30 Enpr. Law & Eq. R. 109 ; 4 El. & Bl. 570.] 

2 Reedie r. London & Northwestern llailwa) (Jo. 4 Welsby, ITiirLstoiie) & 
Gordon, 244. See Cuthhertson w. Parsons, 10 Enir. Law & K(j. R. 452; 
^fTalo V. Holloway, 3 Sold. 4'i.3; Hifkcock r Plattshurp^b, 10 N. Y. R. 101 J 

V. New York, 1 Kernan, 4.H2 ; Storrs v. Uiica, 17 N. Y. R.'107 ; RUke v. 
Idcn, 48 ; Pac k a. M i}or of N. Y. 4 Sold. 222. 

' Milligan u. Wedge, 12 Adolph. & Eli. 737, and particularly what was said 

JlwLord Dentnan, and by Mr. J, Williams. See al^o Marlin n. Teinperle}, 1 
{k i|B«^ 398 ; Tbo. Jpist, February 25, 1843, No. 820, p. Sec The Agii- 
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> hi 0 %g 9 jit Vas held that the defendants were not liable, although 
^,they all the stones, and sent them to the street in their 

carts.^ So, where the defendant employed A to fill in the earth 
over a drain leading from the defendant’s house to the' main 
sewer in 4ie highway, and A’s men, after filling up the drain, left 
the earth piled up so high abov^e the level of the road, that the 
plaintiff drove against it and was injured, H was held that the 
defendant was not liable, A doing the work as a contractor, and 
the defendant not having anything to do with the manner in 
which tlie work was done, and the negligent manner not being 
necessary to the e:^ecution of the work ^ So in knight o. Fox,^ 
a railway company entered into a contract with A to construct 
a branch line ; A contracted with the defendant to erect a tubu- 
lar bridge, part of the work?> ; the detendant had a surveyor, C, 
whom he paid by a yearly &alary of £250, to attend to hi& gen- 
eral businesb^ and after obtaining the contract for the bridge, he 
contracted with C to provide the ncccbsary scaffolding, for which 
' he was to receive £40 irre.^pective of hl'^ salary, the defendant 
to furnish' tlie requisite iiialcrials including lights. One of the 
poles of the sfcaft’olding re&ted on a highway, and from the want 
of suffici(‘iit light, the plaiutilf fell over th(‘ pole at night and 
broke her lc‘g. It was held^that the defendant was not liable 
for the injury; C being at the time in the relation of a sub- 
contractor to the defendant, and not a servant, or agent Ih 
like manner where a railway company contracted with B to 
excavate a road in order to lay an embankriient for the railway, 
and the work was done under the general superintendence of 
the company’s surveyor, wdio fnrnibhed the plans, but the fore- 
man of B was the person to decide in what manner the direc- 
'tions of the surveyor should be carried out, and tie surveyor 
directed the foreman to cut through only the lialf of a certain 
road at once; but B’s men, notwithstanding this direction, cut 
through the whole, whereby the plaintiff’s adjoining land was 

^ Overton v. Freeman, 8 Eng. Law & Eq. R. 479; 11 Com. B. Rep. 867. 
* See Uilliard v. Riehardson, pObt, § 454 c. 

Peachey v. Rowland, 13 Com. B. Rep. 1^2; 16 Eng. Law & Eq. R. 442^ 
and Bennett’s not^ ^ 

3 1 Eng. Law R. 477, and Bennett’s note; 5 Exeb. B. 721. 
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inundated, it was held tlTat the railway company was not liable 
for the injury.’] 

[§ 454 c. This whole subject of the law of Respondeat sttpe^ 
rior was fully examined in a late case in Massachusetts, in which 
the authorities were very elaborately and critically examined by 
Judge Thomas, and the true principle of the law on this subject 
* clearly stated. In that case the evidence tended to prove the 
following facts: Between the hours of five and six in the after- 
noon of December 5fli, 1851, the plaintiff was driving in a 
wagon in anfl through a highway, when the hor&e suddenly 
took fright at a pile of boards lying by the side of the w’ ly, but 
within its limits, bolted from his course, and carried the wdieel of 
the wagon violently against a post near the edge of the sidewalk, 
whereby the plaintiff was throwm violently from the w^agon, and 
seriotisly injured. The boards were placed there the same after- 
noon, and not long before the occurrence of tin* accident, by a 
teamster, acting under the direction of Lewds Shaw, with the 
intention of allowing them to remain till the morning of the 
next day, and then renjpving them to the land adjoining the 
highway. This land, and the buildings upon it, btlonged to the 
defendant, and were in his po-‘bes4on, except so far as they were 
occupied by Shaw in the execution of a written contract with 
the defendant, and under license from him. By that contract, 
Shaw agreed, for a specific price, and before a day naimul, to 
alter a certain paper factory into two dwelling-hou*^es, according 
to a plan and specifications annexed to the c‘ontrael, and to 
make certain repairs thereon, and to furnish all the recpiisite ina- 


t [Steel u. the Southeastern llailwaj Co. 32 Etig. Law & Kq. Ik 366. Cress- 
well, J., bdid 1 albo am of opinion that there was no e\i(leiu'e in this case that 
could properly have been left to the jury to show that the defendants or their 
servantb had been guilty of any such negligence as to make them responsible. 
The pel son who did the work proved that he was employed by Furness. If it 
could have been shown that the plaintiff's land was flooded in consequence of 
BOmething done by the orders of Mr. Phillips, the company’s surveyoi, it might 
» hayo been said that it was the same as if Phillips had done it with his own hands, 
aUd then the company would have been responsible. But, it seems that the 
given by Phillips was, to do the work in a different manner from that 
adigpted ^Furness's men. This was work done under a extract, — whether 
j^liXoL or c^erwise, is immaterial, — and there is nothing to VRw negligence in 
i^y ode hf irbose acts the company are responsible.*’] 
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‘terials. The defendant also gave Shaw license to use, while he 
should be engaged in the execution of the contract, one of the 
buildings upon the land to shape and finish work for buildings 
of his own, in which the defendant had no interest. Shaw pro- 
cured the boards and brought them to the place, chiefly for the 
purpose of using them in the alteration of the defendant’s build- 
ings, under the written coniraet, and was, at the time of the 
accident, actually engaged in the t'xecution of that contract. 
The presiding judge instructed the jury, among other things, 
that “ the act of laying and leaving the boards in the highway 
by Shaw must, ^pr the purposes of this action, bo deemtA the 
act of the dofemdant;” and tliat, “as the boards at whmn it 
was alleged that the liorse took fright, were procured by Shaw, 
to 1)(* ll^ed, ill whole or in part, in performance and ex(*ciition 
of the written contract between liim and the defendant, and 
were iiiati*rials necessary therefor, the defendant was responsi- 
ble for the act^ of Shaw, in plaeiiig the l)oard^ in tin* highway, 
and sulfering them to reiinin there; and that liis liability in 
relation thendo was in all respect^ flic ^ame a>* ihe liability of 
Shaw.” But this, ruling was rcNcr'^ed by ilie whole Court.^ 


1 [Ilillianl r. l{n*hai<Kon, ft Gr.u, .T Tii a \er\ flahoiatc ju(t<iment, Thoina**, 
J , ^al(l . “ Th(‘ (juu^tiont* raiix.*il Ly tlu* report are upon the in&-tnietioiis gi\en by 
the pre'.hliui* ju<li*e to the jur\. The iiiateiial ijiie-stioii, that upon '\\luch the 
case hinges, is whether, upon the lact> upoiteil, the deleiulant is liable for the 
aets and for (be lugligeiuc and eaieles..iies^ ot Mia>^. In loolving upon the case 
reported, it is to be ob>.er\ed, 1st. That the at ts done by .^haw, and whicdi are 
tdiiirged as iieglij^enee, were not done by any ^J»eei^l(• diu*ttioii, or order, or re- 
quest of the <le(eiidant. tidi}. That between the delendaiil and Shaw the ordi- 
nary relation of mabter and hei\€ant dui not evi&t. 3dl}. Tliat tl*c aets done, 
and whhdi arc charged as'iiegligence, were not tlone uptJii the land of the de- 
fendant. Tlu»y did not consist in the creating or hutKiiiig of a nnis>ance upon 
III.' own land, to the injiiiy of another. 4thly. That the boaids placed in the 
higliway were not the properly of the defend<int ; that lie had no iiUerest in 
them, and could exorcise no contiol o\er them. Sthly. That the defendant did 
not aasunie to cxercibO any eonlrol o\er them. Gthly. I'liat there is no evidence 
of any purj^ose on the part of the defendant to injure die plaintifl', or anybody 
else, or so to use his property, or hutlcr it to be bO usc<l, ab to occabion an injury. 
Was the defendant liable for the negligent att- of Sh iw in the use of the high- 
way ? As a matter of ijeabon and jubtiee, if the question were a new one, it 
would be dillicult to see on what solid ground the claim of tlu plaiiitifT could 
rcbt. But he that buch is the settled law of this ComnioiiweaAtli, and that 
the question is now no longer open fur dibcusbion. Three cases are especiall)^ 
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Bttt ‘Where a person is employed to do an anlauful act, fay 
which an injury is occasioned to a third person, the idlnployer is 


relied upon hy the plaintiff, as settling the rule in MaBsachusetts. They are 
Stone V, Codman, 15 Pick 297 ; Lowell v. Boston and Lowell Railroad, 2$ Pick. 
24 ; and Earle v. Hall, 2 Mete. 853. Stone v. Codiiian was this * The defendant 
employed one Lincoln, a mason, to dig and lay a drain from the defendant's 
stores, in the city of Boston, to the < onimon sewer By reason of the opening 
made b} Lincoln and the laborers in his empio) nient, water was let into the 
plaintiff’s cellar, and his goods were wet 1. Lincoln procured the materials 
and Jtired the laborers, (hargiijg a < ompensation for his scAues and diOjuise- 
me^F 2. The acts causing the injure to the plaintiff’s golds were done upon 
the defendant's land, and in the use of it for the defendant’s ben( fit 8 Thcie 
was no contract, written or oral, hy whic h the work was to be done for a spec ifie 
price, or as a job. 4. The c(i‘‘e is expiesslj put upon the ground that hetween 
the defendant and Lincoln the relation of master and ser\ant existed Tlie 
Chief Justic*e, in delivering the opinion of the Coiiit, said ‘Without nv it wing 
the authorities, and taking the !rcn(ral rule of law to be well settled, that a 
master or principal is responsible to tliiid pci'.ons for the ncgligenee of, a ser- 
vant, by which damage has been done, we are of opinion, that, if Lincoln was 
emplo}ed by the defendant to make and lav a chain for him, on his own land, 
and ejrtencling thence to the ]>nbli( ch iin, he ( Line oln) 4 >rcM*nnng the necessary 
materials, emplo}ing laborers, and ch iigiiig a compensation for his own services 
and his dishui semen ts, lie iinist he deemed, in a legal sense, to hive hcen in the 
service of the chfendaAt, to the eflect of rendering ^iis emplovtr lesponsible f6r 
want of skill, or want of duo chliirenec and care; so that, if ♦!!* plaintiff sus- 
tained damage by reason of sm h ntgligcnfc the defendant was responsible for 
such damage.’ The case well st.imls on the relation of iinstc*! and servant. 
The work was un^ar the fontiol ol the delendant lie could change, suspend 
or terminate it, at Ins plea-'iiie. Lincoln was upon the land with onlv an im- 
plied license, which the defendant fould at anv moment revoke. Tin vjoik was 
done by Lincoln, not on his own account but on the defend int’s The defend- 
ant was indeed acting throughout by his •seiv ants. The injur) Wc\s clone by the 
escape of water from. land of the defendant to thatW the jilainliff, which the 
defendant could have and was bound to liave prevented The second case 
relied upon b} the plaintiff is that of Lowell r Boston and Lowell Railroad, 23 
Pick. 24. In a previous suit, (Currier v J^owell, 16 Pick. 170,) the town of 
Lowell had been compelled to pa) damages sustained by Currier by reason of a 
defect in one of the highwa)s of the town. That defect was caused in the con- 
atriiction of the railroad of the Boston and Lowell Company. It < onsisted in a 
d|pp out through the highwa) , made in the t onstruction of the raifroad. Baiv 
had been placed across the highway, to prevent travellers from falling into 
|I]|a ^liaaiin- R became, in the construction of the rail^'oad, nccessarv to lemove 
tllll for the purpose of earr) ing out stone and rutibisU from tho deep 

oiwrere removed by persons in the employ of the 4lorporation> 
replace them. Currier and another person, driving along tM 
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liable for the injury although the person employed be a con- 
traetor, and the act be that of hiS servants. In such case it is 


way in the night-time, were precipitated into tlie deep cut, and seriously in- 
jiireik Currier brought liis action against tlit* town of Lowell, and recovered 
damages. vThis action was to recover of the railroad corporation the amount 
the town had been so compelled to pa\. The rallioad coiporatioii denied their'* 
responsibility for the negligence of the jier^ons » inphtved in the construction of 
that part of the railroad where the aeehlent took jihu e. 'octaiise that section of 
thd[||«Md had been let out to one Noonan, wlio had contracted to make the same 
fur a stipulated sum, and had employed the 'woikiiieii. 'i'hi'' defence w^not 
sustained; nor should it ha\c been. he delendaiils had 1 km u aiithoriz^ by 
their <*harter to lon-truct a railroad Iroiii Lofton to Lo^Mll, four rods wide 
ihruugh the whole length. They >vere authoii/ed to turnpikes or other 

highwa}s, with pow*er to raise or lower ^iifli tin npikc** or hiuliwav'', so that the 
railroad, if nece'*saiy, might pa^-s convtniehlh u\er or under the ’'dine. St. 1830, 
c. 1, I, 11. Now, it is plain that it i'» th** loiporatioii that are intrusted by 
the legislature with the execution of these public wink^, ami that the} are 
bound, in the construction of tl.ein, to piotei t the public agaiu‘*t dan^fU'. It is 
ecjually plain that llie\ cannot escape ‘his rc'«pon''ibilit} b\ a dclegation*of this 
powei toothers. The work was done on land a]»piopiiar» d to the purpose of 
the railroad, and under authoiit} ol the euipoiation, Mst'd m them hy law for 
the purpo'ie. 'J'he harriers, the onus'.i«)ii to nphuc wlixh w.i" the occasion of 
the accident, %vere jmt up and nicuntaiiie<l In ,a i wiiil of the corporation, and 
by their exprobs orders; and that ser>aiit had the caie and &uper\ision of them. 
The accident occurred from the negligence of a servant of the railroad coi])ora- 
tion, ai ting under their exprc’^s ordcis. The ca^e, then, of Lowell c. Boston and 
Lowell Railru.^^l btaiids perfcctlv well upon its own j>iiiicij»lcs, and is < Icarl} dis- 
tinguishable from the case at bar. The Court might well sav , that the fact of 
Noonan being a contractor for this section did not relieve the corporation from 
the duties or responsibility imposed on them by their chaitcr and the law, espec- 
ially as the failure to replace the barriers was the act ol' thcii iimnediate servant, 
acting under their orders. The only respect, it seems to us, in which this case 
^ids the doctrine of the plaintifF, is that the learned Jmlg who delivered the 
Opinion of the Court cites with approbation the case of Busu r, Steinman, 1 Bos. 

& Tall. 404, as ‘ full} supported by the authnrilies and wt ll-established princi- 
ples.’ It is sufHcicnt to rcmaik, in passing, that the dc^cismn of the case before 
the Court did not involve the eorrectne^s ot the rule in Hi sh v. Steinmaii. The 
case of Earle v. Hall, 2 IMet. 353, is the Ibiid ease cited bv the plaintifT as aftirm- 
ing the doctrine upon which he relies. Hall agreed to sell land to one Gilbert. 
Gilbert agreed to build a house upon and pay for the land. While the agree- 
ment was in force, (lilbcrt, in preparing to build the house on his own iiccount, 
by workmen employed by him alone, iinderiniiied the wall of the adjoining^ 
house of the plaintiff. It was held that Hall was not answerable for the injury, 
although the title to the land was in him at the time the injury was committed* 
The general doctrine is^stated to be, ihat we are not merely to inquire who j$ 
47 * 
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not material that the workmen were not under the immediate 
direction of the person sopgllt to be charged ; for if the whole 
* 

the general owner of the estate, m asrertaming who is responsible for acts done 
upon it injurious to another , but who has the efficient control, for whose ac« 
count, at whose expense, undei whose orders is the business carried qp, the con- 
duct of which has occasioned the in)iir} The case of Bush v. Steinman is cited 
as a leading case, * \ ery pet uliar, and mut h discussed , ’ but we do not pqrceive 
that the point it decides is affirmed Tlie general scope of the reasoning in 
Earle v Hall, a| well as the express point decided, aic adverse to it 
caSei^ neither m the points decided, nor the pnncijdes whnh they involve, ‘-up- 
port the rule contentled for by the phmtifT But the plainlilf sa^s that the well- 
known case of Bush v Steinman is dire(tl> in point, and that that cese is stdl 
the settled law of Westminsfer Hall If so, as antliorit}, it would not conclude 
us; though, as evidence of the law, it would be entitled to high consideration 
Upon this case of Bush v Steinman thicc ciuo'-tions aiise 1 What docs it 
decide’^ 2 Does it stand well upon authniitj or reason ' 8 Has its anthoiity 

been overthrown or substantull> shikcn and impaiicd bj subsequent decisions ? 
1. The case w IS this A, baviiijr a house bj the roadside , c on trai tcMl with *B to 
repair it for*a stipulated <!uin , B loiiti acted with C to do the work , C with D to 
furnish the mate rials ^ the scivaiit of 1> bioiiirht a quantitj of lime to the house, 
and placed it m the road, bv wbu h tin plaiiitifl’s caiiidge was overtiirncci. Held, 
that A was answoiablc foi the diiuagc^ sustained 2 At the tnal, Chief Justice 
Eyre was of opinion that tin defendant was not aiiswei able for the injuiy* In 
giving Ins opinion at the hearing in bim,he sa\-> he found gic^it difhi ulty in 
stating with accuracy the giounds on which the action was to be sirppoited , the 
relation of master and scr\aiit was not sulllcitnt, the general piopoMtion, that a 
person shall be answerable for an\ mjui) which aiises in canjiiijr mto e\ecution 
that which he lia> employe d inothei to do, see nied to be too laige and loose He 
relied, as authorities, upon thrive cases onlj Stone v Cartwi ight, 0 T K.411; 
Littledalc v Lonsdale, 2 11 B1 267, and a case stated upon tbc recollection pf 
Mr. Justic e Buller « 

Stone V Cartwright lays no foundation for the rule in Bush v Steinman. 
The dec isioii was but negative in its charac ter It was that, no action would lie 
against a steward, manager, or agent, for the damage of those employed by tarn 
in the service of his principal This is the entire point decided. Lord Kenyon 
said ^ 1 have ever undefhtood that the ar lion must be brought against the hand 
committing the injur} , or against the owner for whom the act was done.’ The 
fdnjnry complained of was done upon the land of the defendant, and by bis 
servants. It cbnsistcd in so negligently working the defendant’s mihe as to 
^iiMemiine the plaintiff’s ground and buildings above it, so that the surface gave 
aiifiy. The mine was in the possession and occupation of the defendant; Ae 
pjSwy was direct and immediate , the workmen were the servants of tlie owner, 
ease of Littledale v, Lonsdale, in its mam facts, cannot be distmgttiabed 
Intone V, Cartwright It stands upon the same grounds. Tho deAndani^ 
employed the under- woriemen. They were pdid out of Ae detaAA^s 
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work itself be illegal, and cannot be done at all except by a 
wrongful act, the original employer is responsible.’] 


funds. The machincr}’^ and utensils belonged to the defendant, and all the per- 
sons employed were his immediate si rvants. The third case was but this : A 
master having employed his servant to do some ai't, this servant, out of idleness, 
employed another to do it; and that person, in carrying into execution the 
orders which had been given to the serAant, oomniitlcd an injury to the plain- 
ti.ir, for ■#hich the master was held liable. What \\?is the nature of the acts , 
done does^not appear. And whether the case was rightly de« ided or nol, it is 
didicult to see any an alogy between it and the case the Loid (M»ief Justice was 
considering. Mr. Justice Heath referred to the action for defamation, brought 
against Tattersall, who was the proprietor of a newsp.iper Tilth :>ixtcen others* 
The libel was inerted by the persons .whom the proprietors had employed by 
contract to collect the news and compose tin* paper ; } ct the dctendaiil was held 
liable. It would seem to be. not very inateiial nho composed the paper, but who 
owned and published it. Mr. Justice Heath aKo cited, as in point, the case of 
Bosewell v. Prior, 2 Salk. 460, which Avas an action upon the case tor obstructing 
ancient lights. The defendant had erected ujinn his land the iihstruction com- 
plained of. There had been a fonii»*r iceo\erA tor the erection ; lias suit was for 
the <‘oiiti nuance. The preinisob of the didendant had K «\scd. The ques- 
tion was, whether the action Avduld lie for the (ontinuaiiC'* after his lea^e. * Ei 
per Curiam, It lies ; for he trau'^ferred it Avilh tin* oriL^inal ammui:. and ]h& demise 
affirms the continuance of it; he liatli aKo rent as a i onsideration for the contin- 
uance, and therefore ought to answer the damage it occasions.’ Mr. Justice 
Kooke, in addition to the cases of Stone i’. Cartwright, and Littledale v. Lonsdale, 
alluded also to the case of Michael v, Alestree, 2 J^eA\ 1 72, in which it A\as held 
that an action might be maintained against a mailer for damage done b;i his ser- 
vant to the plaint iif in exercising his lioi>es in an improper place*, though he was 
absent, because it should be intended that the master sent the *?er\ant to exercise 
the horses there. See Parsons r. Winchell, 5 Cush. 595. 'J’lic examination of 
these eases justifies the remark that Bush v. Steinnian does not stand well upon 
the authorities, and is not a recognition of principles betore that time settled. 
The rule it adopts ^ apparently for the first time announetd. Docs it stapd well 
' upon |i)ie reasoning of the Court. Wc think all the ojibuons given in it lose 
l^ht of these two important distinctions : In the cases cited and relied upon, the 
’ aeti done, which wore the subjects of coinplaint, were either acts done by ser- 
vants or agents, under the efficient control of the defeiuuints, or were nuisances 
created upon the premises of the defendants to tlic direct injury of the estate of 
■tlie plaintiffii. The servant of the liine-buriier was not t he servant of the defend- 
over him the defendant had lo control Vfdiatsocver ; to the defendant he 
, Iras not responsible. There was no nuisanbe created on the defendant’s land. 
It does not appear that the defendant owned the tec of the highway. The case 
is put on the ground that the lime Avas put near the premises of the defendant, 

t • 

i £Bi» «. The Sheffield Gas Co. 2 £1. & Bl. 767 ; 22 Eng. Lav & Eq. B. 128. 
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^ 455. The liability of the principal to third persons, for the 
misfeasances, negligences, and torts of their agents and ber> 


and with a view of being carried upon them The lime was not on the d( fciid- 
ant*s land , he did not direc t it to be put there , he had not the control of the 
mail who put it there Mr JustKc Heath said. found m} opinion on this 
single point, viz , that all the siib-(o iti acting parlies weie in the employ of the 
defendant’ This ib not unless it be tiue that a man who contracts with a 
mason to build a house cmplo><3 the scivant of the man who burns the lime* Mr 
Justice Rooke ^aid * The pci son, fioin whom the whole authoiit} is ouginally 
derived, is the pei>on who ought to be aii'^rcrable, and great incoi\enun (0 
would follow if It were otluiwise’ It cannot be meant that one who builds a 
house IS to be it sponsible foi tlic negligence of ever} man and his servants who 
undertakes to furnish matciials ioi the same. Such a rule would h ndei him lia- 
ble for the most i emoU and inconsequential damages But the act eompl'imed 
of did not result fiom the autlioiiti of the defindint The authoiit} under 
which the sen ant of the lime-buinei acted, was that of his mastei Anil neither 
the lime-buiner noi his senant w is acting under the authoiit} of the deiemlaut, 
or subject to hib < ontiol ihi defe ndaiit might, with the same leason, haM bt en 
held liible loi tin » irelissiiess of the sii\ant wlio buint the lime, and of the ser- 
vant of the man who fuinished tin coils to bum the lime 8 Has tin doclime 
of the ease of Bush i Suimmii bun lihiiiud in Lngland, oi has it lx.cn over- 
ruled and it'^ aut hoi it> iiiipiircd'^ llic pUiiitid (itis Hu ease of bl} v Kdgle>, 
at nisi pnusj & Lsp R 0 Ihc defniduit with otheis, thin owning sevi*ral 
houses, the kitchens of which were subpet to be oveiilowcd employ cd a biiek- 
la}er to sink alaigc sewn in tin stiect Ihc brieklavii upeind the sewer and 
left it open, and the pliintif! till in It was eontcndi d that the bin kla}er was 
not the SCI vant of tin detendant He w is em])lo}ed to do i < i itain ait, and the 
mode of doing it, winch liad laused the iiqui}, was (ertainb his own Lord 
Ellenborough IS n poi ti d as sa}iiig * It is the rule of n j/otu/cat viiyu/nr, what 
the britkla}er did, was b} the defendants diiection * It does not appear how the 
bricklayer was empIo}ed If not b} inih pi ndi nt eontt%tt, the east stands very 
well on the relation of niastei and«i rvant A case at nisi so miperfcctly 

repprtod can ha\t but little weight Anothe*r case at him prtus was that oi 
Matthews i West J..oudon VVatenvoiks, d Canqib 408, in which the defti^daiits^ 
contracting with pipe-la}ers to la} down pipis for tlie conveyance of water 
through the stiecis of the iit}, weie held liable for the iiegligeme of worklln^n 
emplo}ed by the pipe 1d}(i8 The ease is veiy briefly stated, and no reasons, 
given b} Loid Lllenboiougli foi his, opinion, lejioited It may stand on the 
ground *that the defendants, having a public dut} to dischaigc, as well as right 
given, could not delegate tins trust, so as to exempt themselves from responsibility* 
Thia caso is alluded to m Overton v Fieenian, 11 0 B, 872, heieaflor to bo 
etnin^d, where Maule, J , makes the following remaiks concerning it < That if 
but a case ; the re port is short and unsatisfae tory , and the particular 

are not detailed ’ In Harris v. Baker, 4 M. 8c S. 27, and in Hall 
7 . $ Bing* 106, it was held that trustees or commissfonere, intrusted #itli 
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vants, may also arise, although the act is not done, or thfe wrong 
is not committed, within the scope of the ordinary business of 


the conduct of public works, were not liable for injuries occasioned by the neg- 
ligence of the workmen employed under their authority. These cases stand 
upon the ground that an action cannot be maintaiiied against a man, acting 
^afuitously for the public, for the eoiisecpicntes of acts nhieh he authorized 
to <lo, an<l whieh on his part are dotie with <Iiie ean» and attention. They give 
no sanction whatever to the doctrine of Itii^h Stenmian. In Kandleson y. 
Murray, 8 Ad. & hjl. 109, a warehouse man in Li\erp()ol cniplo\ed a master 
porter to. remove a barrel from his warelmuse. Tluougli tin urLdigencc of his 
men the tackle failed, and the barrel fell and injured the ]>! nutiir Held, that 
the warehousC'inan was liable. The e«ise is put disijnetly on the rdation of mas- 
ter and 8er\'ant. Lord Denman said: * Had the Jur^ lucii asked \\ hither the 
porters, whose ncglipenee oeeaHinniMl the atinhut, weic tin* ‘'er\ants of the 
defendant, there can he no doubt tliev 'uould ha\e found in the athrmative.’ 
The injurj' oeeurred also in the dim t u'^e nf tlie defendant’s estate Tn Tiurfjess 
r. Gray, 1 C. li. .5« 8, the defemlant, ownlnff and ocfn]iiin 2 premi'-es adjoining 
the liiiihway, emploved one Taliner to make a drain tiom his land to the eom- 
nion sewei. Tn doing the "woik, the iin «i eniph^eil b\ Paluu v ])l u ed iriaiel on 
the highwa),in eonseijiienee of whitli the plan its 11’, in dm mu ahui" the road, 
sustained a personal injury, Thoie wa< eudiine that, npnn the defendant’s 
attention being called to tlio gra\el, be pioiniMd Oi n*mo\e it. I’he matter left 
to tbe jury was whether the defenilant \\rnngtiillA put, or e.niseil to be put, the 
gravel on the highway. ‘I think,’ ni}s I'lnd.il, C. J. ‘there was oMilence to 
loa\e to the jurj in support of that eharge. Jl, indeed, this had been the simple 
cilse of a contract entered into between Gra\ ami Ikiliucr, that the latter should 
make the drain and remove the eaith ,iiid luhhi'.h, and there had been no per- 
sona! superintendenee or intcrfeienee on the part ol the foimer, I sliould have 
said it fell within the principle contended for by my brothoi H^le^, and that the 
damage should be made good by tbe eonti.ietor, and not b\ tlie iiidi\idual for 
whom the i^ork was done.' After adverting to the evident that the soil was 
placed upon the road with the defendant’s consent, if nut h\ his exjiress direc- 
tion, be says ; ‘ 1 therefore think the ease is taken out of t4ie rule in Bush v. 
Steinman, whieli is supposed to be inconsibteiit with the lat* r authorities.* Colt- 
maii, J., said: ‘1 think there was e\ideuee enou 2 h to satid’j the jury that* the 
enti;p control of the work had not been abandoned to rilmer.’ Crcssw^ell, J., 
said: * No precise contract for the ivork was j)ro\ed; nor was it shown that 
Palmer was employed to do the work personally, the* mode of doing it being left 
to bis judgment and dis(*retion. I think Iheio was abundant evidence to show 
that tho defendant at least sanctioned the placing of the nuisance on the road.' 

J., said : * The work was done with the knowledge of the defendant, and 
tmder his superintendence, and for his benefit.' This well-considered ease, it 
BO far from affirming the rile in Bush r. Steinman, is carefully and 
ittUtioUsly taken out of it by the counsel and by the Court, with the strongest in-* 
by the latter, that, but for the dilTercnce, the action could not be limior 
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the principal, if it is done or committed by the previous com- 
mand, or with the subsequent assent, adoption, or ratification of 


tained. The latest case in Ensjland^ referred to in the learned arfrument of the 
plaintiff’s counsel, as aflirminw the doctrine of BAh v. Steinnian, is Sadler 
Ilenlock, in the Queen’s Bench, (1855,) 4 El. & Bl. 670. The defendant, with 
the consent of the owner of the soil and the surveyor of the district, einjilo} o*(l 
one Pearson, a laborer, but skilled in the, construction of dratnsi to (dwiiisc a 
drain runniiift from the defendant’s garden under the public road, and paid five 
shillinp^s for the job. Held, that the defendant was liable for an injury ot‘ca- 
sioned to the plaintiff b\ leason of the neuliffent manner in which Pearson had 
left the soil of the road o\er the drain. Tue case is put by all the judges dis- 
tincth on the relation of master and servant. And Ci’ompton, J., said : ‘The 
test here is, whether the def(*ndant retained the power of controlling; the work. 
No distinction can be drawn from the eirtnmstance of the man bein|T em))loycd 
at so much a da} or by the job I think that here the relation ivas that of mas- 
ter and '•pr^ ant, not of contractor and contraitee. It is only on the ground of 
a contractor not being a ‘•er\ant that T can niulei stand the authorities.’ The 
case of Bush v. Steinman is not refernd to b} (ither of the Justices, but the 
distinction of seivant and contraitor runs thiouch the whole cabc — a distimlion 
which is ^holl> inconsistent with the doctiine of Bush r Steinman. In Laugher 
V. Pointer, 5 B. fk C. 517, and 8 I>. k K 550, (lS2fi,) where lhe owner of a car- 
riage hired of a stable-keeper a p.nr of borscs to diaw it for a day, and the 
owner of the horses ])io\ided a diiver, throuirh whose negligent driving an in- 
jury was done to the horse of a thiid ’]>erson, if was held In Lord Tenterden, 
C. J.f and Litlledale, J., that the owner of the carriage was not liable tor such 
injury; Ihnley and Hobo}(I, Justices, disseiiting. This cii&c is, in substancOi the 
one put by Mr. Justice Heath, in illustiation and supjiort of the judgment in 
Bush a.' Steinman. In the opinions of Lord Tenterden and of Littlcdulc, J., the 
doctrines of Hush w. Steinman, in their application to personal property, are ex- 
amined, and their soundness questioned. In Quarman v. Burnett, <* M. & W. 
499, (1840,) the same question arose in the Exchequer as in Laugher v. Pointer 
in the King’s Beneh, and the opinions of Ijord Tenterden and Litlledale, J., 
were afhrmQd, in 2 w careful opinion pronounced by Baron Parke, In the course 
of it, he 9a}s : ‘ Upon the piiiuiplc that qui fadt per ahum facii per se, t?he mas- 
ter is rcs])on.sible for the ac ts of his servant ; and that person is undoubtedly lia- 
ble wlio stood ill the relation of master to the wrongdoei — he who had se^'ted 
him as his servant, from the knowledge of or belief in his skill and care, ana who 
could remove him for misconduct, ami whose orders he was bound to receive and 
obey ; and whether such servant has been appointed by the master directly, or 
intermediately through the intervention of an agent authorized by him to appoint 
iervants tor him, can make no dilferenee. But the liability, by virtue of the 
principle of relation of master and .servant, must cease where the relation itself 
Chases to eidst.’ These cases, however, do not overrule Bush v. Steinmany as to 
t)}e liability of owners of real estate. The case of Milligan v. Wedge, 12 Ad. & 
1 . 7#7, and 4 F. & Dav. 714, (1840,) is also in relation to the'^uee of parsodal 
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the principal. .Thus, if the principal should direct his agent to 
commit a trespass, or to make a conversion of the property of a 


property, and rests upon the rule settled in Quarnian v. Burnett. But in this 
ca'^e Lord Demnan sugn;ests^ doubt whethei llu* distinetion as to the law in cases 
of fixed and movable property can be relied on. I’he ease of Itapson v. Cubitt, 
0 M. & W. 710, (1842,) was this: The der**ndant^ a builder, employed by the 
eonimittec of a club to make certain alterations at the elub-hou&e, em])loyed a 
gas-fittt‘r, by a subeontraet, to do that part ui the woik. In the course of doipg 
it, by the iieglioence of the gas-fitter, flie gas e\j)loded ami injured the plaintiff. 
Held, that the defendant was not liable. The rcMsons upon ’v\liieh this decision 
is based do not well eon^i5lt with the rule in Biish e. Steininan. '^fhe ea^e of Allen 
V. Hayward, 7 Ad. & El. N. K. 900, (1815,)iis ^tlll more direi'tly 'adxerse. But 
we pass from tbesse to ea^es diieetl) in point. In the ea^es of Bcedie and Hobbit 
V. London and Nortliwestern Railway, 1 Lxeli. 2t4. ‘J.')!, (181!),) the defiMidants, 

■ enipywered by act of parliament to constrm t a railway, eouliaeted unc^r seal 
with certain persons to make a portion of the line, and, 1 m the eontra'*t, reserved 
to themselves the ])Ower ot dismissin»r any of the eoiitraeloiV w^kineu fur in- 
eonijielem-e. The workmen, iu construetimi a bridgL o\er a jmblic highway, 
negligently caused tin* death of a pei on j»«is^iii^ beneath, iiloni: the liighway, by 
allowing a stone to f.ill upon him. In an .'teflon auainsi the i(mipan},it was 
held, that thev were not liable, the terms of the lontiaet making no tbflerenec. 
In the judgment of (he Court, given bv Baion Kobe, (now Lord Chaneellor 
Cranworth,) alluding to the >upposed distinction as to leal jiioperty, the Court 
say: ‘On full consideration, wc have come to the eom lusion that there is no 
such distinction, unless, peih,i]H, in eases where the aet eoinplained of is Mieh as 
to amount to a nuisance; and, in fai't, that, aeeurding to the model ii detiMons, 
Bush V. Stcinmaii must he taken not to lie law, or, at all events, that it cannot 
1)6 supiiorted on the ground on which the judgment of the Court proceeded,' 
Without sanctioning this doetiine, as it atleeth a jniblie tiust, it is very plain that 
it directly overrules tlic doctrine of Bush *r. Steininan. T1 e ease of Knight v. 
Fox, 6'Excli. 721, (1850,) is, if possible, a stronger ease in the same direction — 
a decision which it is plain could not have been made it' t’le doelriiies of Bush 
if. Steinman were the law of Westminster Hall. Theie are thiee eases remain- 
ng. In Overton c. Freeman, 11 C. B. 867, (1851,) V contracted. to pave a 
district, and B entered into a subeontraet with him lo jiave a particular sjfreet. 
^fl|np]ied the stones, and his carts were usetl to can-) (hem. B’s men, in the 
coum of the w'ork, negligently left a heap of stones in the street. The plaintiff 
fell over them and broke his leg. It was held, that A was not liable, even though 
the act tomplaincd of amounted to a public* nuisance. And Maule, J,, said, that 
the case of Bush v. Stelnman ‘has been considered as having laid down the law 
erroneously.' 

«In Peachey v. Rowland, 13 C. B. ' 82, (18.53,) the defendants contracted with 
A to fill in the earth over a drain which was being made for them across a por- 
fion of the highway from their house to the common sewer. A, after having 
'filled it ID) left the earth so heaped above the level oC the highway as to consfi- 
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third person, or he should subsequently ratify pr adopt the act, 
when done for his own use or benefit, he will be liable, >els an 


tute a public nuisance, when by the plaintiff, in driving along the road, sustained 
an injur> 1 he case had this other ftature A few days befoie the accident, and 
before the work ii^as finished, one of the defendants had seen the earth so heaped 
over a fiortion of the drain, but be ond this there was no evidence that eitht r 
defendant hid intcifcred with or ex icised an^ control over the work It was 
held, there was no evidence to go to the jur) of the defendants* li ibilit> Ilnsh 
V. Steinmaii appears not to hive been eitcd b} counsel or alludtdto by tbc 
Court Ihe still moie leet nt eai»e of Kills v blieflield G is Consumers* Co 2 £1 
& B1 767, (IbjJ,) cited bj the counsel for the plaintifi, onl} deteiuiiied that a 
part} cm}ilo} mg anothci to do an act unlawful iii it'scit will be liable for an in- 
jury suih act ma} occasion — ^eIy ttunliai and wdl-scttled law. Bush v Stem- 
man lb 40 lotigei law 111 Lnjrlind ll i vt 1 a e asc can be siid to h im bet n u\cr- 
ruled, hidiree tl\ anddiuctl> b\ n isoiiinj^ nu 1 b} authoiiti this his been No 
one can have examined the c tse \%itljout feeling tlie dilluulti ot lint tlcar- 
headed Judge,^hiet Justice E\ re ot knowing on what ^luuiul its deiisiou was 
put It could not stand on the lehtioii of lnd^ter ind siivant lint nhtim 
did not CKi^t It (Oiild not stand upon the groun 1 ol the deleiidant hiving eio- 
ated or suffered a nuisinee upon his own Hml ti the nijun ot his m i^hboi's 
piopcit} Jhe liim was on the highua) I hen is no lule to iin lude it but the 
indefinitely bioad and loose 0111 tint a person shill bt inswii ibh for an} injury 
which aiises in cdii}ing int6 e \ cutioii that whu h In hi 1 niploud another to do 
— a rule whuh ought to have been and wis expus 1> rL])udnttd Ihe ease ot 
Le&Iie If Pounds, 4 Taunt 6i9, not eited 111 the ai^ninent, Ins some rcseuibl^tlte 
to the cases bctoic rciciied t j i his t*- an action igiiiist the landlord of a 
houac leased, who, under conti let with the tenant who wis bound to repaiV, 
einplo}ed workmen to lepair tlie house, and bupei intended the work Being 
rcmousti died with by the eoniimssioneis ol pa^eiiunts as to the dangerous state 
of the cellar, he piomibcd to take can of it, and ha<l jiut up some boards tempo- 
rarily as a protection to the public I hey piovcd iiibuniciciit, and the*|ltpintitf 
falling tliiough, the landlord was held liable Ibe ease was decided 
ground that the landloid was making the re pans, and that the woiknien were 
emplo}cd b} him, and were his ser\arits I he bugge stion is made that, whatever 
may be the lesultof the later cases 111 LngUiid, the doc time of Bush v blein- 
man has been aflirmcd in tliH counti} I he < ases in this Court we haie alrt^y* 
examined Ihc case of Bailey v Ma}oi, 6cc of New Yoik, 3 Ilill, 331, and 2 
Penio, 433, was an action btouglil against the eorpoiation of Now York, for the 
negligent and unskilful eonstruction of the dam for the watcrwoiks at« Croton 
Siver, by the destruction of which, injur} was occasioned to the mills of the 
pUu$Xi& 1 he city was held responsible 1 his c ase rests well upon the ground 
4ihtMi t^bore persons aie invested by law with authority to execute a worit involving 
or^lnatiibjr thee exercise of the right of eminent domain, and always 

persons, they are to be liable ioi the faithful execuuon of 
llM cannot escape responsibility by delegating to others the power With 
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original trespasser or \muigdoer.^ [So, if the principal directs his 
servant to do some act, as to “ go and get” a neigU>or*8 horse, 

• 

whicli they have bee|i intrusted. Blake v. Ferris, 1 Seld. 48, Fcenis to conflict 
with Bailey v. Mayor, &e. of New York. Certain persons were peemitted to 
construct a public sewer at their own expense; they employed* another person 
to do it at an agreed price for the wliole wo;k ; the plaintiffs received an injury 
from the negligent manner in which the sewer wa» left at night. It was held, 
that the persons who were authorized to make the se^.^‘l were not responsible 
for the negligence of the servants of the eon tractor. Tins ease utterh rejeets 
the rule of Bush v. Steinman. The ease of Stevens v. Ann>tioTig, 2 Seld. 435, 
was this. A bought a heav^ article of B, and sent a poiter tu get it; by permis* 
sioD of A,^he*porter used his tackle and fall; thioiigh neuliuence, the jvorter 
Suffered the article to drop, by which C was injmed. It was held, that the porter 
acted as the servant of B, and that A wras not aiisweiable. Yet this was an in- 
jurj done on A’s estate, b} his permission, and in the use of his propel ty. This 
case al-^o r< jeets the rule of Bu**!! r. Steinman. lii Le^he^ i;. Wabash Na\igatioii 
Co. 14 111. S."), where a euipuratioii was aiithoii/ed to take mattiiaK to construct 
^public w'oiks, and contracted wi«^h othets to do tlie woik and find the materials, 
rand the tontiactors ne^erlhelcss took the mateiials niidei the authorit} granted 
to the corporation, the corporation were hehl liable therefor. If the Court could 
find that the material were taken iiiidci the authority of the corporation, the 
case will stand pcrfeetlv well uinler the rule of Lowell i\ *n \ Lowell Rail- 
road, and Bailey Ma\oi. of New York. The <‘ases of Willard c. New- 
bury, 22 ^Venn. 458, ainl B.itty c. l)uxbur\, 21 Verm. 155, rest on the same 
prl)|^ciples. In the ea^e of Wiswall r. Brinson, 10 Ired. 554, the Court held an 
owner of real estate responsible for the iiegligeneo of the seiwants of a carpenter 
with wliom4he defendant had contracted, for a stipulateil price, to remote a bam 
on to his premises. This ease (in which, how’O'ver, there w’as a divided judg- 
ment, Radin, C. J., dis«enting, in a very able ojiinion,) eertainh su«itains tlie doc- 
trine of Bush r. tSteininan. De Forrest v. Wright, 2 Mich. 308 , not cited, is in 
di^*e 9 t, 4 COiiflict with the rule of Bush r. Steinmaii. A jiublie, licensed drayman 
wns^.A^loj^ed to haul a quantitj of salt from a warehouse, and deliver it at the 
store of the eniployer, at so much a barrel. While in thi* act of delivering it, 
one of die barrels, through the carelessness of the drajmau, rolled againl^t and 
injured a person on the sidewalk. It was held, that the employer was not liable 
for the injurjs the drayman exorcising a distinct and independent employment, 
nndt not being under the immediate contiol and direction or supervision of the 
# 

I Ante, §§ 244,312, 818; Paley on Agency, by Llojd, 805-807; Com. Dig. 
TVe^pasSt 1 ; Bates u. Pilling, 6 Barn. & Cressw. 88 ; Story on Bailm. §§ 400, 
4<||2-4'04; Co* Litt. 207 a. Lonl Coke, in 4 Inst. 317, says, that, by “ the com- 
ffion lair, W that receiveth a trespasser and agrcetli to a trespass after it is done, 
« b lul|laiBipasser, unless the trespass was done to his use or for his benefit, and 
agdiement subsequent amourdetli to a commandment ;* for, in that caaa, 
r€ttvtrahUur et manaaXo ceguiparatur, 

/ AGBKCT. 48 . 
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mpecting that the servant will obtain the owner’s permission, 
but the servant, misunderstanding the direction, takes him wiih- 
out leave, the master is liable for any injury to the horse, while 
naid by the servant in his master’s business.^ So, where the 
master directs his servant to cut timber on his land in a desig- 
nated direction, and tlie servant, not knowing where the lines 
were, cut on the land of an adjoining owner, the master was 
held liable.*^] So, although the relation of master and servant 
should not exist in a particular case; yet a party may, by his 


i 


employer. This is a wcll-oonsiderecl ca^^e, rejecting the rule of Bnsli r. Stfinman, 
and sanctioning the result to wliieh we h^ve been brought in the flise at bar. 
We have thus, at the risk of tedioiisiiess, examined the i ase at bar as one of 
authority and precedent. The ilear eight and preponderance of the antlioiities 
at common law is against the rule gi\en to the jury. The rule of the (ImI law 
seems to have limited the liability to him who stooi^in the relation <>1 patfi tanu- 
to the person doing the injin). Tri^t. lib. 4, tit 5, 1, 2; 1 Doinit lib 2, 

tit. 8, sec. 1 ; Pig- lib. 9, tit. 2, ^ 1. Viewin? this as a iiueMion, not ol anlboiilv, 
but to be determined by the application to tiuse lac In oi settled jniiuiples ol lawj 
upon what principle can the dcUndant be held rchpoiiMblt for this injiuj * lie 
did not himself do the act whi( h eausi d the in jury to the plainliif It was not 
done b} one acting b> his command or rec|ue>.l. It w.i^ not done by one whom 
he had the right to command, over whose condin t In* Iiad the \ tin ient control, 
whose operations ho iniglit direc t, whose negligence he nnirlit restrain. It was 
not an act done for the benefit ol the defendant, and from ilu* doing of which an 
implied obligation for compensation would arise. It was not aft act done in the 
occupation of land by the defendant, or upon land to whuh, upon facts, 
had any title. To say that a man -*)iall be liable for injuries lesnlting from acts 
done near to his land, is to establish a rule as uncertain and indefinite as it is 
manifebtly unjust. It is to make him liable for that which he cannot forbid, pre- 
vent, or remove. The case cannot stand on the relation of master and servant. 
It cannot stand upon the ground of nuisance erected by the owner of liai4, O** 
by his license, tp the injury of auotbor. It cannot stand upon tfaeA|j;round of an 
act done in the execution of a woik under the public authoiity, as the construc- 
tion of a railroad or canal, and from the responsibility for the careful and just 
execution of which public policy will not permit the corporation to escape by 
delegating their power to others, it can only stand, where Busk v. btemman, 
%beii carefully examined, stands, upon the general propositioiw that a** person 
Aall be answerable for any injury which arises in carrying info oxeeutiou that 
’^toh he has employed another to do — to adopt which would be to ignore all 
i|itpjMtons of legal responsibility.’* See, farther, Bawlet v* Batland'Bailroiul, 2^ 

If. Hopkins, 16 111. 313. And see May v. Bliss, 22 Verm. 477,; 'Mkr 
^j||;t,JAnL2S3. 

r^Hasen, 3 thieed (Tenn.) 20. 
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own conduct make himself responsible for the neglect or im- 
proper act of the servant. Thus, although the hirer of job-horses 
and servants will not ordinarily be liable for the negligent acts of 
the servants, since the relation of master and servant is now held 
not io exist between them ; yet the hirer may become so responsi- 
ble by his own conduct^ by Taking the actual management of the 
horses, or ordering the servani to drive in a particular manner, 
which occasions the damage complained of, or by ordering his 
abs('nce at the j)arficular moment, when the damage 9ccurs.^^ 

§ lob. Ilut, although the principal is thus liable for the torts 
and negligences of his agent ; yet \\c are to und< refund the doc- 
trine with it'5 just limitations, that the tort or negligence occurs in 
the course of the agency. For the principal is not liable for the 
tort> or iicgligenceh of his agent in any matters beyond the scope 
of the agency, unless he has expressly authorized them to be done, 
or he has subs(‘(picntly lulopted them for liis own use or benefit.^ 
Hence it is, that the priiieipal is lle^er liable for the unauthorized, 
the wilful, or the malicious, act or trespass of his agent."^ Thus, 
if » servant, whije driving the carriage 'of his master, should 
wilfully or maliciously run against or upset another carriage, or 
run down and injure a person in the road, or sliould jump from 
his box, and beat a person ; in all the&e cases, lie, and not his 
im^ster, would be liable for this wanton wrong and mischief.^ [So, 


I Per Baron Parke, in deloorino^ tlic opinion of the Court, in Qiiarman v, 
Burnett, 6 Mees. ^ AVel^). K. 4I»9, 507. See Laugher r. rointer, > Barn. & 
Creasw. 647; Story on Kailm^g 103 a. i 

• Ante, §§ 319, 451, 455, ami note, Palcy on Agency, b^ Lloyd, 305-307 ; 4 
lli&t'4l7; Mr. Holt’s remark*?, ante, 454, note; Cioft i\ Alison, 4 Barn. & Aid. 
690 ; Story dih Bailin. §§ 400, 102, 403 ; Bae, Abridg arhf Striant^ L. 

® Harris w. Niebolas, 5 Munford, 4S3 ; Brown v Purria»ue, 2 Harris & Gill, 
816; Puryear i>. Thompson, 5 Ilumplire}s 307; Kerns i Piper, 4 Watts, 222; 
Bichmond S. Co. v, Vanderbilt, 1 Hill, 4h0; Weed e. Panama llailroad, 8 Smith, 
(N. Y.) 867. 

4 McManus v. Criekett, I East, U. 100; Sniith on Merc. Law, 69, 70, (2d 
edit.); Id B. 1, ch. 5, § 3, p. 127-130, (3d edit. Ih43) ; Croft v. Alison, 4 Barn. 

& Aid. 690 ; Bi^^on’s Abridgment, Master amt Sercant, L. The judgment of 
Lprd KenfoOyin McManus v, Criekett, 1 Ea>t, ll. 106, ma> be considered as the 
lei^ng judgment on this subject, and stales the disjunctions with fulness and 
aeettfttcy*. I have, therefore, eited it at large. “ This, (said his lordship,) is an 
Hp^tion of trespass, in which the declaration eharges, that the defendant with force 
aud arms, drove a certain chariot against a chaise, in which the plaintiff WW 
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if « man’s oannan, after finishing his work for Ihe day, instead of 
patting up bis horse and cart, as it was his duty to do, drives a 


driving in the king’s highway, by which the plaintiff was thrown from his chaise 
and greigify hurt. At the trial, it appeared in evidence, that •one Brown, a seiv* 
vant of the defendant, wilfully drove the chariot against the plaintiff’s chaise, but 
that the defendant was not himself present, nor did he in any manner direct or 
assent to the act of the servant ; and the question is, if, for this wilful and designed 
act of the servant, an fiction trespass lies against the defendant, his master? 
As (his is a question of very general extent, and as cases were cited at the bar, 
where verdicts bad been obtained against masters for the misconduct of their ser- 
vants under similar circumstances, we were desirous of looking into tin* authori- 
ties on the subject, before wc gave our opinion ; and after an examination of all, 
that we could find, as to this point, we think, that this action cannot be main- 
tained. It is a (]uestion of very general concern, and has been often canvassed ; 
but I hope at last it will be *at rest. It is said in Bro. Abr. tit. 7Ve»7>n.s.v, pi. 43d: 
‘If my servant, contrary to my will, chaae my bet^ts into the soil of another, I 
shall not be punished.’ And in 2 Roll. Abr. 533 : ‘ If my servant, without my 
notice, (|ut my beasts into another’s land, my servant is the trespasser, and not 
I; because, by the voluntary putting of the beasts there, without my assent, he 
. gains a special property for the time, and so to this purpose they are his blasts.’ 
I have looked into the correspondent part in Vin. Abr., and as he has not pro- 
duced any case contrary to I am satisfied with the authority of it. And in 
Noy’s Maxims, ch. 44 : ‘ If I command my servant to distrain, and he ride on the 
* distress, he shall be punished, not I.’ And it is laid down by liolt, C. J., in Mid- 
dleton t;. Fowler, Salk. 282, as a general position, ‘ that no master is chargeable 
with the acts of his servant, but when be acts in the execution^ the authority 
given him.’ Now, when a servant quits sight of the object for which be It 
employed, and, without having in view his master’s orders, pursues that which 
his own malice suggests, he no longer acts in pursuance of the authority gWen 
him, and, according to the doctrine of I^oi-d Holt, his master will not be answer- 
able for such act.* Such, upon the evidence, was the present case; and the tech- 
nical reason, in 2 Roll. Abr. with respect to the sheep, applies here ; and it tmj be 
said, that the servant, by wilfully driving the chariot against the plailitifr*a chaiae> 
m^ithout his master’s assent, gained a special property for the time, and so to thaA 
purpose the chariot was the servant’s. This doctrine does not at all militate trith 
the cases, in which a master has been holdcn liable for the mischief arising fVom 
the negligence or unskilfulness of his servant, who had no purpose but the eae- 
OtttiOki of* his master’s orders. But the form of those actions proves, that this 
aefioo df trespass cannot be maintained ; for, if it can be supported, it must be 
iq|bti the ground, that, in trespass, all are principals. But the (orm of those ai'- 
^ shows, that, where the servant is in point of law ar trespasser, tha master is 
'iMi’tAargaable as such, though liable to make a compensation for the dua^o 
dapsaquential from his empli^ing of an unskilful or negligent servant. act 
ftsa'sliasthr k the employment of the servant; but from that no immediate 
to tiiose who may suffer from some subsequent act of the servant. 
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fellow-servant to his home, without his master’s leave, and in 
returning runs over a traveller, the master is not responsible.^' 


If this were otherwise, the plaintiffs, in the cases mentioned in 1 Lord BS7111. 

(one, where the servants of a carihan, through negligence, ran over a boy 
in the btreetb and maimed him ; and the other, where the servants of A, with his 
cart, ran. against the cart of B, and ovcriurned it, by which a pipe of wine was 
spilled,) must have been nonsuited iVuiu iheir mistaking the proper form of 
action, in bringing an action upon the case, inbtc.id of an action of trespass; for 
there is no doubt of the servants in those cases being liable as trespassci*s ; even 
though they intended no mischief; for which, if it were necessary, Weaver v. 
Ward, in Hobart, 134, and Diekeiibon l\ Watson, in Sir Thomas Jones, 205, are 
authorities. But it must not be inferred irom this, that in all cases, where an 
action is brought against the servant for impioperly condiu ting his master’s 
carriage, by which miachief happens to another, the action must be trespass. 
Idii^hael y. Allestree, in 2 Levinz, 172, where an action on the ca^e was brought 
against a man and his sorva|,t, for breaking a pair of horses in Lincoln'b Inn 
Fields, here, being iinmanageabk , they ran away with Jjie carriage and hurt the 
plaiiitilf b wife, is an instance to show, that trespass on the eabc nny be the piop- 
er form of action. And, upon a dibtinelion beiwetm those ease®, where the 
chiel‘ immediately proceeds from something in which the defendant is himself 
active, and where it may arise from the neglett or other niibeoiiduct of the party, 
but not immediately, and which, perhaps, ina\ ainouiii onl,> to a nonfeasance, w’e 
held, in Ogle r. Barnes, 8 TVrm Hep. l'>8, that the plaiiuitl was entitled to 
recover* The case of Savignac and Koome, U Teim Hep. 125, which was much 
pressed, as supporting this action, came befoi-e the Court on a motion in arrest of 
judgment; and the only question decided by the Court was, tliat the plaintiff 
could not have judgment, as it appeared that he had brought au action on the 
case for that which in law was a trespass ; for the declaration there stated, that 
tbh defeudaut, by his servant, wdiully drove his coach against the plaintiff’s 
ebaiac. Day v, Edwards, 5 Tm-m llep. 648, was also mentioned, which was an 
« action on the case, in which the deelaiation charged the defendant personally 
with furiously and negligently dri\ing his cart ; tliat, b} , and through the furious, 
aag^igent, an# improper conduct of the defendant, the said cart was driven and 
struck against the plaintiff’s carriage; and, on Jemuriyr, tlit Court were of opin« 
iou, that the fact complained of was a trespass. * And, in the lost case that was 
mentioned, of Brucker v. Fromont, 6 Term Kep. 6511, the only point agitated 
tghether evidence of the defendant’s servant having negligently man- 
aged a cart supported the declaration, winch imputed that negligence to the de- 
fendant; and the Court with reluctance held, that it did, on the authority of a 
precedent in Lord jPaymond’s Reports, 264, of Tuberville and Stamp. In none 
of these Q^ses, was the pennt now in (question, decided ; and^ those determinations 
do uert contradict the opinion we no>v entertain, which is, that the plaintiff can- 
not vedover, and that a nonsuit must ue entered.” 

I [Mitchell V. Oraanweller, 13 C. B. 237 ; l^ng* T^aw tnd Eq. R. 448, and 
see Bennett’s note. The true principle was well and clearly laid down in ^ 
48* 
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So, whiere a servaot kindled a fixe on hie n^aster’s land, and by 
%u direction, bat afterwards during bi^ master’s absence, and 
■without his orders, carried some fixe to another field, to kindle a 
Hlfe there, and by so doing burnt the plaintiiTs grass, the master 
was h6ld not liable.^] So, the paster of a ship is not liable for 
a wilful act of injury, done to another ship by bis crew, although 
he would be for such an injury, done by their neg^gence.* 
[And where the drivers of an omnibus, contrary to the orders of 
the owners, repeatedly surrounded the omnibus of another line, 
and thus prevented passengers from entering, their principals 
were held not liable, although in one sense the acts were done 
for their benefit.^ So, where a person emj^oyed by a railway 


l»te case of Church v, Mansfield, 20 Connecticut, 284, (1850). In that case, it 
said : “ In order to rendex a master liable for a trespass committed his 
servant, it is necessary to show, that the acts constituting such trespass were 
done while the servant ^as acting under the authority of the master. If the 
master was ignorant of such acts, no pre»umption|bf his liaving authorized them 
w^lllArise from their having been done for his benefit, and flAim his silence re- 
garding them. Therefore where A emplo} ed B to make coal on A*s land, and 
transport it with A*s teams and carts, to A’s furnace, for his benefit; and C 
brought trespass against A, ioi B’s unnecebsariiy making roads on C*s land, and 
passing thereon, with teams and carts, to A’s fuinace , on the trial, there was no 
evidence that A authorized the acts complained of, or knew that B had commit- 
ted, or intended to commit, them, unless this might be inferred from the fiicta 
above stated ; and the Court instructed the jury, tliat if £ bad done these , 
under these circumstances, the presumption was, that they were done by the 
thority and under the direction of A , it wal held, that this was a misdireetk)!!, 
for which a new trial should be granted.”] 

1 [Wilson V. Peverly, 2 N. H. K. 548. Bui if the injury happens as a cousc^ 
quonce resulting from acts done by the master’s commands, he cannot shield ^ 
himself from responsibility by showing that his instructions were not strictly 
pursued by his servant in doing the act. Thus, in Armstrong v. Cooley, 6 Gil- 
«ttian, 509, (1849,) where th^e plaintiff’s grain and hay were destrt^ed, by nmM 
of a fire on the prairie, set by a servant of the defendant by bis directions, h* 
was not permitted to avoid responsibility, by showing that he diverted the fizf 
to be set only when the wind was in a particular direction, but that it was Jin thet 
•at when the wind was in a different direction. See Simons v. Monier, 29 Barbour, 
4190 

9 Bowcher v. Noidstrom, 1 Taunt. B. 568. See, as to hovu^ ship-owners arc 
fUjijlltlo in cases of pilots, Lucy o. Ingram, 6 Mees. & Welsh. 302; The Maria, 

} Now B. 95 ; Martin u. Temperley, 4 Q. B. B. 298 ; The (English) Jurist, 
t^3, No. 320, p. 150 ; The Agricola, Id* p, 157 ; Post, { 666 a» ftote. 

Macnimara, 1 Lam Times B. (N, S.) 9 ; 8^. Scott, (N. S.) 980. 
9liilJili|t'2)^lM4in the English edition. 




THIRD PJpiSOHS AGAIKST PRIHCIPALB. 


671 


ojsr, XVII.] 

jbompany, wrongfully arreets a traveller for the noD'f ayment of 
his passage-money, buti^witl|put any instructions from the com- 
pany so to do, and without any authority in th6 company to 
order sucli arrest, or any ratification by them,^ the company are 
not liable.^ But where an omnibus conductor dragged a drunken 
passenger out of the omnibus with unnecessary violence, and 
threw him down in the middle of the street, and another vehicle 
passing at the same moment injured him, without any fault in 
the ’driver of the latter vehicle, the proprietor of the omnibus was 
held liable.8] 

§ 456 a. Prom what has been already stated, the master of 
a ship, and the owner also, is liable for any injur\, done by the* 
negligence of the crew emploved in the ship.^ The same doc- 
trine will apply to the case or a pilot, employed by the master 
*or owner, by whose negligence any injury happens to a third 
person or his property; as, for example, by a collision with 
another ship, occasionedtby his negligence. And it will make 
difference hi the case, that the pilot, if any is employed, is 
yHuired to be a licensed pilot : provided the master is at liberty 
to take a pilot, or not, at bis pleasure ; for, in sucli a case, the 
master acts voluntarily, although he is necessarily required to 
select from a particular class,^ On the other hand, if it is com- 
pulsive upon the ifaaster to take a pilot, and, a fortiori^ if he is 
bound to do so under a penalty, then, and in such case, neither 
he, nor the owner, will be liable for injuries^ occasioned by the 
negligence of the pilot ; ^ for, in such a case, the pilot cannot be 


^Eastern Counties Railway Co. v. Brown, 2 Bug. Law & Lij. R. 406. 

I * Roe 0 . The Birkenhead, Railwaj Co. 7 Lng. Law and £q. R. 546; 

7 Exch. R. 86* ^ 

6 [Seymour v. Greenwood, Court of Excliec|uer, 24 Boston Law Rep. 1241 
Pollock, C. B., said : “ The state of the law upon this subjei t has been much ex- 
paodod fiince the case of Scott v. Shepherd, 2 Bl. 802, and M'Manus v, Crickett, 

1 East, 106. Any one who reads those cases caniio^t tail to see that the principle 
was not then so considered as to work out all the legal considerations attending 
it.”] 

4 Ante, § 316-817, 453. 

® The Neptune 2d, 1 Dodson, Adin. R 467 ; The Maria, 1 Rob. New Adm. R. 
95 ; Att'y-GenI e. Case, 8 Price, R. 802 ; Abbott on Shipp, Pt. 2, ch. 7, §§ 8, 9, 
and eases tberef cited, (5th edit, by Sei*g. Slice) ; Id. Addenda, p. 699 ; Lucey e. 
Ingram, 6 Mees. A Welsh. 302. • , 

® Abbott on Shipp. Pt. 2, ch. 7, § 8 (6th edit by Shee, 1840) ; Att'y-Gen^ f. 
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dn^emed properly the servant of the master or the owner, but 19^ 
fomed upon them ; and the majcin]|«Qe«£ facit per ahum facit per . 
se, does not apply In short, the rule of the common law seems 
to be, that, wherever a man is absolutely compellable by law to 
employ a particular individual in a given matter, the law, which 
compels him to employ that individual, takes away his responsi- 
bility arising from any act of that individual.^ But, if he is 
only compellable to select from a class of privileged persons, 
there he will be responsible for the acts of the persons whom he 
selects and employs. Therefore it has been held, that, where a 
barge-owner in London employed persons as watermen to navi- 
g;ate on the Thames, none being allowed by law to act as such, 
except freemen of the city, or apDrenticcs of Ireemen or of their 
widows ; there, if he selects or employs any watermen, they are 
to be deemed his servants, and he ib responsible for their negti- 
gence, although he must select from Ihe class, if he employs any 
in the business ; and, even if he is no|| at liberty to employ his 
own servants to navigate the river and carry his own goo(^ 
unless they are freemen, or Apprentices of freemen or of 
widows, belonging to their ehi‘^s.'* The distinction between this 
case and the case of tli(‘ pilot is certainly a very nice one ; but 
it turns apparently ujioii this ground, that, in the caSe of the 
pilot, the master is bound to take one, and, in the other case, the 
barge-owner is onlv restricted, as to the class of persons, whom 
he shall employ, n 6 t being compellable to employ any. Unless 
the distinction were allowed to prevail, the owner or master of a 
British ship wduld not be responsible for the negligence of the 
crew, since they are compellable to select the crew from a partfb- 


tase, 3 Price, R. 302, Cairuther^ 0 Bidcbottom, 4 Maule & Selw. 77; The 
Maria, 1 Rob. New Adm R 95 ; Luccy v. Ingram, 6 Mees. & Welab. 902 \ The 
Agricola, The (English) Jurist, Feb 25, 1843, No. 320, p. 157 ; Smith a. Condry, 
1 Howard’s Sup Court R. 23, S. C. 17 Peters, R. 20; The Protector, i W. 
Bobin. New Adm. R 45 , Rennet v Moira, 7 Taunt R. 258 ; McIntosh v. Slade, 
6 Barn. & Cressw. 657 , The Ship Duke of Sussex, 9 W. Bobtn. New Adm R 
272. 

V. Temperley, 4 Q. B. Rep. 298 ; The (English) Jurist, Feb. 99, 1849 , 
But see The Agricols, Id. p. 197, 198 ; Milligan v Wedge, 12 
.tfSHaTST. 
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ular class, that is, three 'fourths at least of the crew must be 
British seamen.^ 


* IbuL It is observable, that the cases abo^e cited generally turn upon the 
^ distinction, whether the master or eEn])lo}cr is absolutely compellable or not to 
take a ‘pilot, or to employ a particular person (not mereh one of a class, from 
which he may select,) or not. The Biitish Pilot Ac ts gcneiall^, but not univea> 
sally, make it compulsive, under a penalty,, uj»on the' master of a ship to take a 
pilot, and in such cases exempt Ihe mastei and owncM ftoin responsibility for the 
negligence of the pilot. But, in some cases, the niastci Ins an option to employ 
a pilot or not; and, in case he elects not to employ one, he i^- b\ law required 
to pay the pilotage fee, oi a put theieof, to an> pilot who olbi'^ himself, and 
whose services are de^|ped In these liltti ca'*es, the qiu'-nou has arisen, 
whether the master anJ^nneis aic respoiiMblt for the neglige nte of the pilot, 
if one is taken by the election of the master. I he pic^sent leaincd Judge of 
the fiighfJourt of Admiralty (Dr. Lushiriirton), has held, that tlieic is no ditfcr- 
ence in prim ipic, whether the niastei oi o\Miti (oinpc liable, under a penalty, 

to take a pilot, and wheth^ he has an election to take oi not, but if he dec lines 
to take one, then he is to pa> plfctage , ami he deems the pilot igc, s i p lul, as in 
the nature of apenalt\, Buttiu’c seems guMtioason to doubt the (onectiiess 
of this doctrine. lu the first plate, t]»e pc naltj in piojierl} and Ntrutlj deMgned, 
as a punibhment for an ofieuce,Mn luglectiiijf oi ictuMiig to cumjtlv with a posi- 
tive duty impoMid by law , and the jiciialt) i inlio just cii^t to be tieatcd as a 
commutation for liberty to (‘ommit the ulbiuc,and to omit the. diit}. In the 
other ease no such positive dut} exiNts, and it in kft to the ihouc of the incu»tcr 
to take a pilot or not, according to hi^ own div rction The taking of the pilot 
is, then, a voluntaiy act, and not a conqmlsne act. In tlie* next place, the com- 
pensation to be paid to the pilot, oi the pilotage allowed him. in case of the mas- 
ter's declining to employ him, is not a pciialt}, oi in the natuie of a penalty, |p 
compel the party to lake a pilot, but is i^io piopcyly to be tieated as a remu- 
neration of the pilot for keeping himself « all times leadj to perfoini the duty 
of a fislot, when required, and to encourage him to encountei' the hazards and 
perils incident to such a service, and to secure adequate Nkill and ability for the 
safety and protection of vessek navigating the coabN and hniboiN of the country. 
It ts, therefore, a compensation, pio ope^a it kdicie, founded lu a sound publio*^ 
poliay, to secure protection, and prompt Jssistance, and iead> bkill, to all persons 
who may require them in navigation, latber than a puiiishuieiit tor a dereliction 
of duty. See the ship Duke of Sussex, 3 W. llobins. New. Adm. Rep. 270, 272. 
In America, certainly, no such doc trine has evci been inculcated ; and the own- 
ers and masters of ships are held liable for the iiegligcace of pilots, in cases 
where they are not compellable to take them ; although, if not taken, half pilot- 
age, or some^tlier proportion of pilotage, is recjuired to be paid to the pilot who 
olTers, Williamson w. Pri(*e, 16 Martin, R. 399 , Yates w. Blown, 8 Pick. R. tl. 
See also the opinion of Sir John Nulioll in The Girolamo, 8 Ilagg Adm. R. 169, 
172. Indeed, in the case of Williamson r. Puce, 16 Martin, R. 399, the Supreme 
Court of Louisiana went much further and seems to have held, tha^ even if 
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§ 457. We haye already had occasion, also, to notice another 
exception, or, more properly speaking, another limitation of the 
doctrine of the responsibility of principals for the malfeasances, 
and negligences, and torts, of their agents and servants, in the 
course of their employments, and that is in the* case of public 
agents.^ The latter are responsible for their own personal tnal* 
feasances and negligences only, and not for the malfeaaanoes 
and negligences of tife perscps who are employed under them, 
if they are persons of reasonable skill and discretion, and the 
agents themselves have not directed or .Cooperated in the 
wrong.^ This doctrine is founded partly upon, considerations 
of public policy, and partly results from ^e fact, that these 
subordinates are often appointed by anot^S independent au- 
thority, and are not controllable by, or immediately respon^ble 
to, the public agents.® 

§ 458. The. Roman law, in like manner, in many eases, made 
the principal liable for the torts and negligences of his agents 
and servants.^ It has been supposed, that the Roman law never 
was as extensive in its reach as our law ; in other words, that it 
never did create a general liol)ility of principals for the wrongs 
and negligences of tlieir agents, bat limited il^ to particular 
classes of cases ; and that the liability of principals, so far as it 


taking of a pilot on board \vas a c ninpubi\ c duty, and not optional, still tho own- 
^ were liable for the negligent e of the jillot actually employed. Bee also Dnssy 
V* Donaldson, 4 Ddll. K 206, which to ha^c adopted the sain^ doctrine. 

And this seems also to have been the opinion cMitertamed b} Lord Stowell, upon 
general principles ; The Neptune 2d, 1 Dodson, Adm. R. 467 ; and b) Si^JoHn 
Nieholl 111 The Girolamo, 3 ILigg. R. 160. But see the able note of Mr. Curtis, 
on this subject, in his work on Men hant Seamen, pp. 195, 196, note. Even under 
the Bi itish Pilot Acts, in order to exempt the owner from rcspousibility, the col- 
lision, or other act, ocoasioning the damage, should be exidusively caused by the 
negligence, unskilfulness, or miseonduet of the pilot alone ; for, if it be in part 
caused by the unskiliulness, niiM‘onduct, or negligence of tho master or mariners, 
the owner -will still remain liable therefor. The Protector, 1 Rub. Adm« E. 4? ; 
IV Diana, 1 W. Rob. New Adm. R. 181 ; Smith w. Cowdry, 17 Peters, R. 20 , 
C. 1 Howard’s Sup. Ct. R. 28. 

§ 820-322. . „ 

'J^rAntCf § 820-322, 455. See Lord Abinger's remarks in Winterbottom v 
*9 k Welsh. 109, 114, 115, 
f; * II 821, 822 and notes* 
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recognized yi that law, is mainly depgident upon the Prator’s 
edict, and was not worked out of the original materials of the 
Roman jurisprudence. Whether this supposition be correct or 
not,* it is clear, that, in certain classes of cases, the Praetor, by 
his edict, either introduced a new and more rigid liability, or he 
gave to that, which previously existed, an additional force, and 
in some respects, a more onerous obligation. Thus, masters and 
employers of ships, imskeepers, and stable-keepers, were made re- 
sponsible for the safety and due delivery of the goods committed 
to their charge ; and, joi course, if the k)ss or damage were occa- 
sioned by the negligenctes or wnrongs of their ser\aiits, and not 
by themselves, thei^ responsibility was not varied.^ ylit Prwtor ] 


1 Ante, §318; Story on Railm IGl, l)inp. l/ih. 1, tit. 9, 1. 1, §3; 
Heinecc. Pand. Lib. 4, tit. «, § r)4«I-rjl8 ; rotliin, Pand Lib. 1, tit. 9. n. 1, 2, 8 ; 

1 Domat, B. 1, tit. 16, § 1, aits. 3, 5 ; Id. § 2, an. 2 ; Id. § 3, art. 1. Lord Stair, 
in his Institutes, (B. 1, tit. 13, § .?,) seeiii'«. to htuc (•on'*idfi(.Ml this 

edict, as introdia ino, for tlic fir*it time, the li.ibilit} ot ])Tinei|»aK toi the act** and 
defcittlts of tlieir ajiciitN and of mcikin!* tli.it babilit} nnue linid, in main eases, 
tipoD the jiround of public [lolicy. llis laiiiruajLie “ In tin ( ivil law there is 
a depositation of a tpeeial iititure, intiodiui'd In the edn t . n caupones, 
Stabulani, * <|iiod eiijiisque mIvuih fore reeept lint, iii**! le^titiu »'t, in eob judicium 
’dabo.* By this odiid, positiie law, foi utility*- ^iki*, hath a» ]»ointed, that the 
cubtody of the goods of pasH*iiiicr<ftn diij)", oi stianucr^ in inns, or in btable>, 
shall be fa^ extended beyond the nature o^depo'^it.iiioii, wlii( li obliges only for 
fraud, or supine negli<»ence, them who lia\e e\pre>sl> contracted lor their own 
fact. But this e<3ict, for public utility s.ike, extends it : (ii'*t, to the restitution * 
of the goods of passengers and \o}agers, and reparation ol an\ losb or injury 
done by the mariners, or servant'^ oi the inn or .stable. Whereas, by the com- 
mon law, before that edict, in this anti such other eases, there wab no such oblige- 
meni; mueh less are persons now obliged fur their hired scr\ ant’s faet or fault, 
except facts wherein they are specially inlru'**ted b\ them. But, because the 
• thoft and loss of goods is very ordinary in ships, i^lis, and tables, therefore this 
edict was iutrodueed for the security of tra>ellerb. S(‘comll}, the edict extends 
this pbligement, even to the damage sustained b> (the act ot) other passengers 
or strangers in the ship, inn, or stable, tor the which, the master of the ship, inn- 
keeper, or keeper of the stable, could be no ways obliged but by virtue of this 
edict. Thirdly, they were 'made liable for the lo^s or thefi of such things abso- 
lutely from which they were free by no diligence, but were not liable for acci- 
dent or forces that K sea-hazard must alwajs be excepted.’* See also 1 Boll, 
Comm. I 39B-402, 500, 505, (4tli edit J ; Id. p. 163-476 (5th edit) See Story 
on Bailm. § 400-402, 458, 464-466. 'fhere ard certainly passages in the Digest* 
which make pi incipals respoiibiblo for the faults and negligences of thfijr agents / 
and servants, beyond those specially pointed out in the Bruetor’s edict. This ro- 
spoubibilit} heems, however, to have Leeii limited to cases where the prindpsl 
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NcmUBi Cauponesj Stabtil^iij quod ct^usque salmm fy>Te te^cepervm^ 
^ MW festituent^ via €os dabo^ The reason assigned iS| 

that the rule is well founded in public policy and convenience, 
and is the only means to prevent losses by fraud or connivance.^ 
A fortiori^ if the act was done with the consent of the principal, 
he was liable. Quamqtmm^ si ipse alicui e nonUis commUti 
sine dttbio deb^at obliganfi The liability of the principal for the 
acts and negligences of the agents, as veell as for bis own, is 
fully proclaimed in the comments of the Roman law. Thus, for 
example, it is said, as to ^he owners or ej|iployers of ships ; Et 
jmnt quidam in navibus, qui cModice gratid navib^ts preeponunlur^ 
Vai»i/^i5XaK€s, id estj navium custode^ et diefarii^ Si quis igitur ex 
his receperity pnto in exercitorem dandam actionem ; quia ts, qui 
eos hujusmodi officio preeponit, committieis permittit^ The same 
doctrine is also applied to innkeepers. Cavpo preestat factum 
eorum^ qui in ed cavpond^ ejus cauponce exercendcp causd, ibi 
sunt. Item eorum^ qui habitandi causa ibi stmt. Viaiorutn mtem 
factum non preestat? The bamc doctrine is also applied to stable- 


was guilty of%omo negligence in employing negligent and improper agents and 
servants. Thus, in the Digest, the opinion of romponius isapprovi^d: ^*Videa- 
mus, an et servorum culpam, et quest unque ii^^uxeril, prscstaxe conductor dcbcat? 
£t quatenus })ra?btat Utrum, ut servos noxa* dedal, an \('ro suo nomine tenea- 
tur ? £t adversus eos quos liiduxent, utium pnestabit tantum actiones, an ((uasi 
ob propriam cnlpani tencbitur V Mibi ita plat et, ut culpani etiam eorum, quos 
induxit, prmstet suo noiqine, etsi uihil convenit, si tam(*n culpam in inducendis 
admittit, quod tales babuent, vel suob, vel liospitcb.^ Digest, Lib. 19, tit, 2, i. 11 ; 
Potbier, Pand. LiU 19, tit 2, n. 30, 31. « See also Dig. Lib. 9, tit. 2, 1. 29, §§ 9, It , 
Pothier, Pand. Lib. 19, tit. 2, n, 31. See Story on Bailm. § 401 ; 1 Domat, B. 1; 
tit. 4, § 2, arts. 5, 6 ; id. B. 2, tit 8, § 1, art 1-9 ; Id. § 4, art 8. Again ; Qui 
columDam transportandam ^nduxit, si ea dura tollitur, aut portatur, aut roponi-4 
tur, fracta sit, ita id pcriculffin prscbtat, bi qua ipsius, eorumqoe, quorum OpSrft 
uteretur, culpa accident Culpa autem abest, si omnia facta sunt quoe dUig|entis- 
simub quisque observaturus fuisset.” Dig. Lib. 19, tit. 2, L 25, § 7 ; Pothier, Pand. 
Lib. 19, tit 2, n 32. 

1 Dig. Lib. 4, tit 9, 1. 1 ; Potbier, Pand. Lib. 4, tit 9, n. 1, 2 ; 1 Domat, Bt If 
tit. 18 , g 1, arts. 2, 4 , 6 ; Id. g 2, art. 2 ; Id. § 3 , art. 1 * 3 ; Ilcinecc. ad Lib. 


4, tit. 8, § 546-648, 551 ; Ante, § 318. 

^ 2 Ante, § 318, and note ; 1 Domat, B, 1, tlfe 16, § 1, art. J. ^ 

Lib.t 4, tit 9, 1. 1, § 2 ; Potbier, Pand. Lib. 4, tit 9, n/2 ; Aiii^ t 318, 
Domat, B. 1, tit 16, *§ 1, aH. 5. 

4, 1. 1, § 3 ; Pothier, Pand. Lib, 4, tit 9, n. 2 ; 1 Domat, B. 

tit^>5, 1. 1, § 6 ; Potbier, Pand. 47, tit 5, n. 8 ; 1 Domat, B* 
% h 3 , 6 . 
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^keepers. Caupones avtepi et stabulaHos tsque eos accipiemus^ qui 
cauponam vel stabuhm exercent^ instiioresve eorum} Eodem 
modo tenentw caupones et stabularii, quo exercentes negotium 
swam recipiunt Cceterum, si extra negotium receperint, non tene^ 
buntur? And the whole doctrine is summed up in another pas- 
sage, where it treats of the liability of such principals foi; the 
frauds, deceits, and thefts of their agents or servants, without 
their knowledge. Item cxervitor navis^ avt tauponce^aut stabuli^ 
de (tola aut furto^ quod in navi^ aut caupond^ ant stabulo^ factum 
erit^ quasi ex maleficio tencri videfur, si modo ip^ius nullum est 
maleficium^ sed alirujus corum^ qudrum opcnt navf m aut cauponam 
avi stahulum exercet. Cum snim mquc ex mahjirwy^neque ex 
contractu^ sit adversus cum constituta hccr aciio^ et aiiquatenus 
culpa* reus^est^ quod operd malorum hominum utf retur ; ideo^ quasi 
ex mahficiOy teueri vuletur? Here we Iki\(‘ the rule of the liabil- * 
*ity of owners and employers of ships and btable-keepers, and the 
reason for it. They are responsible for the tort and fraud of 
their agents and servants, althoiijrh they are not parties “to it, 
qu^si ex waJefieio, as if th€*y (lieiiisi Ives were w’rtnigdoers, be- 
cause they have made u^^e of the se^vicc^ of such bad agents and 
servants in their employment. 

§ 459. And here, again, the like limitation.'^ to this liability 
were recognized in the Roman law, as exist in ours. The prin- 


1 Ri". Lib. 4, tit. 9, 1. 1, § 5 ; Potlner, Paiid. Lih. 4, tit. 9, n. 2 , 1 Domat, B. 
1, tit. IG, § 1, art. 3. 

* I)i«[. Lib. 4, t^^ 9, 1. 3, § 2 ; Potlik-r, Pand. Lib. 4, lit. 9, ii. 3 : Post, § 469. 

3 Jnst. Ld>. 4, tit. 6,*§ 3 ; 1 Douial, B. 1, tit. IG, § 1, ait. 7 , Id § 2, art. 1-4. 
Thti same rule is laid down in the Digest. ** In eos, qiu ikimn, (.aiiponas, stabula 
exercebuiit, bi quid a quoquo eoi urn, quosve ibi liabebunt, lurtuui factum esse 
dieetur, judk’ium datur; bi\o furtuni ope, eori'^ilio eKC*Mitons tattum sit; sive 
eoruni cujus, qui in cu navi navigandi caus.l esset. Na\igdiidi autem causft 
aeeipere debemus eos, qui adhibentur, ut iia^is na>igct. Iioc est. nautas.” Dig. 
Lib. 47, tit. 6, Introd. and 1. 1 ; Pothier in Pand Lib 4 7, lit. 5, n. 1, 3. Quw- 
canque de furto diximus, eadem t*t de dainno debent intelligi. Non enim dubitari 
oportet, quin is, qui aalvum fore reeinit, non solum a furto, sell eti^m a damno 
reciper 0 «,videatur.** Dig. Lib. 4, tit ), 1. 5, § 1 ; P^thic r, Pand. Lib. 4, tit 9, 
n. 9 5 Dig. Lib. 14, tit 1, 1. 1, § 2 ; Po hier, Pand. Lib. 14, tit 1, n. 6 ; HQinecc. 
Pand. Ps. 1, Lib. ^ tit 8, § 5r)l-654 ; Story on Bailm. § 4G4-468 ; Ersk. Inst 
B‘ 3, tit 1, §§ 28, 29; Id. B. 3. tit 3. § 43-45 ; 1 Bell, Comm. § 398-406, (4th , 
edit); Id. p. 466-476, (5th edit); 1 Domat, B. 1, tit 16, Introd.'; Stoiy on 
Bailm. § 401. 
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cipal was not liable for the torts or negligences of his agents or 
servants, except in cases within the scope of their employment. 
Thus, for example, the innkeeper waS liable only for the torts or 
thefts, or damages of his servants, done or committed in his inn, 
or about tho business thereof ; and not for such torts or thefts 
conynitted in other places. Ik^dem modo tenentur caupones et 
stabtilariiy quo exercentes neg^otium suv7n recipiunt. Cateruniy si 
extra negotmm recepfrintj non tenebuntur} So, the owner or 
employer of. a ship was not liable for the torts or thefts, or dam- 
ages of the mariner, unless they were done or committed in the 
ship, pr about the hubincbs thereof. Debet exercitor omnnm 
nautarum^ suorum, sire liheri, sire servi, factwn pree^tare. Ncc 
immerito factum eorum prdstat^ (vni ipse eos smpericulo adhibmriL 
Sed non alias preestaU quam si in ipsa 7iave danumm^datum sit. 

* CceteriJm, si extra 7iavemj hcft a nautis^ non prc^stabii? 

§ 460. Similar principles were applied in the Roman law to* 
the ordinary agents employed in the common business of trade 
and commerce, called Iii'^titores ; ^ and aKo to the cases of 
domestic servants and persons bt^longing to the family. PrePior 
ait de his, qui dcjccerint, vet iffudcnnt ; Unde in eutn locum, quo 
vulgo iter fiet, utl in quo (onsistitur, dejectnm vel effusion quid ent, 
quantum ex ed re damnum datum Juvtvmve ent, in cum, qui ibi 
habilaveidt, in duplum judicium xlabo,^ St servus, insciente domino, 
fecisse dicetur,fn juditio adjuiam, aut noxam didere.^ These 
seem to be the most important cases, specially and positively 
provided for in the Roman law. That law does not seem to 
have recognized, to the full extent, the general maxim, Respondeat 
superior, inculcated by our law.^ 


1 Dig Lib. 4*, tit. 9, I. 8, § 2 ; Polhier, Pand. Lib. 4, tit. 9, n. 3 , 

§ 458. . 

8 Dig. Lib. 4, tit 9, 1 7 , Potliier, Pand. I-ib. 47, lit 5, n. 1 ; 1 Domat, B 1, 
tit 16, § 1, art. 7 , Id § 2, art 1-4. 

3 Ante, § 8 ; 1 Domat, B 1, tit 16, § 3, art 1 ; Dig. Lib 14, tit 3, 1. 6, § 1-9 
Bothier on Obhg n. 121, 453, by E\ans; Id. in Froncli edit n. 121, 189. 

4 Dig. Lib. 9, tit 3, 1. 1 ; Id, 1. 27, § 11 ; 1 Blat'k. Comm. 481 ; Inst Hb. 4, tit 
Hi Inst B. 3, tit. 3, § 46 ; Dig. Lib.^19, tit 2, 1. 11 ; 1 Domat, B. 2, tit 

^ Dig. Lib. 9, tit 8, 1. 1 ; Potbior, Pand. Lib. 9, lit. 8, n. 1 ; Inst. Lib. 4, tit 5, 

8^3 1 StaiFf Inst. B. 1, tit 13, § 8 ; Ante, 45^ note. Mr. Holt, in the note 
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• • 

* § 461, The modern hations of continental Europe have 

adopted the doctrine offthe Roman law to its full cxtcmt, and 
some of tiiem, at least, seem to have carried it further. Pothier 
lays down the rule in the following broad terms : ‘‘ Not only is 
the person, who has committed the injury, or been guilty of the 
negligence, obliged to repair the damage, which it* has occa- 
sioned; those who have any person under their authority, such 
as futliers, mothers, tutors, preceptors, are subject to this obliga- 
tion, in rcrfpect of* the acts of those who are under them, when 
committed in their presence, and generally when they could pre- 
vent such acts, and have not done so. But, if th(‘y could not 
prev(‘nt it, then they arc not^ liable; NuUuyti crimrn patitur 
gui non prohibcf, gttVm prohibere non pntvst (/. 109,./! de reg. 
jur.y Even when the act is eoininitted in th(*ir sight, and with* 
their knowledge ; Cnfpa carcl^ gui srit, srd prohibere non potest 
(/. 50,^. d. Ht.y^ Masters are also answerable for the injury oc- 
casioned by*the wrongs and negligence of their servants. They 
are even so, when they havt no power to prevent Ihein, provided 
such wrongs or injuries are coinniittt*d in the (‘vercise of the 


already cited in § 45 1, note I, that, V 1» the ( i\il law the liahility was nar- 
rowed to the pei’son standintj in the relation of a pate^faIllllid^ to the wronj^iloer.’,' 
It is also obser\al)le, that Mr. Le Hlane and JNIi. Marshall, in arguing the caJI 
of Bush V, Steiiiman, 1 Bos. Tull. 405, as&ert, that “ Tlie liability of the prin- 
cipal to answer for his agents is founded in the feuperinteiidence and control, 
which lie is supposed to ha\e over them, citing 1 Black. Comm. 431.) In the 
civil law, that liability was confined to the pcr^on standing in the relation of 
paterfamilias to the person doing tlie inJu^-v.'' ForVhich they cite Inst. Lib. 4, 
•tit. 5, § 1, *iiid Dig. Lib. 9, tit. 8. 'riiesc citations clearly prove, that the pater- 
familias is liable for the wrongful acts and negligences of hi^ »ioiiiestic«' ; but they 
do not prove, negatively/ that other per.Nons were not liable, as jn-iiicipals, in any 
other cases, for the wrongs and faults of Ihcir agents. I'he text shows, that, in 
many other cases, besides that of a paterfamilias, the principal was, in the civil 
law, liable for such wrongs and faults. The leaitficd couns>el si^em to have mis- 
understood the true meaning of the text of Blackstone’s Commentaries, which 
jby no means insists upon any such limitations. Mr. Jusiiic Heath, in the same 
case, seems to have entertained* the notion, ftat the lioinan law was, or might 
be, as limitedpas tlie learned counsel supposed But he added, “ Whatever may 
be the doctrine of the civil law, it L perfectly clear, tliat our law carries such 
liability much fui^her.** S. C. 1 Bos. & Bull. 409. See also Story on Bailnif 
•§ 4G4-469.' 

/I Dig. Lib. 50, tit. 17,1. 109. 

2 Dig. i;ib. 50, tit. 1 7» L 5% • 
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fiinctioQs, in which the serrants are employed by their masters, * 
although in the master’s absence. ThUlhas been established, to 
render masters careful in the choice of those whom they employ. 
With regEurd to their wrongs, or neglects, not committed ip these 
functions, the masters are not responsible.”^ The doctrine of 
the Roman law seems to be followed with more scrupulous 
exactness in the laws of Spain ^ and of Scotland,® where, in 
treating of the liability of principals for the acts of their agents, 
the specific enumerations of the Roman law are to bc found«fol* 
lowed out. 


CHAPTER XVIII. 


DISSOLUTION, OR DFTCHMINA 1 ION, QT AGENCY. 

* 

• 

§ 462. We come, in the next place, to the consideration of 
the manner, in which an agency may be dissolved or determined, 
and the effect thereof. And a dissolution of the agency may 
take place in two different ways : first, by the act of the prin- 
cipal or agent, and, secondly, 6y operation of law. The/ormer 
A.keB place, wherever there is a revocation by the principal, or 
a renunciation by the agent. The latter m<iy take place in 
various ways : first, by the termination of the agency by the 
mere efflux of time, or by the expiration of the peiiod, or by 
the occurrence of the event, to^luch, and by which, it was orig- 
inally limited ; secondly, by the change of tiie state or condition* 
6f the principal, or of the agent ; thirdly, by the death of either 
party ; and, fourthly, by the natural cessation of the power, 
in consequence of the extinction of the subject-matter, or of 
the principal’s power over it, or by the complete execution of 
the powers 


4 FSoUiter on Oblig by Evans, n 121, 453, (m the Firench edit it 121, 489.) 

« H Moreau & Carlt Fartidas, 5, tit. 8, 1 26, p 743 , Story on Bailm. § 466-> 

iMt. B. 8 , tit 3, § 43-46 ; 2 Bell, Comm. § 398-406, (4th' edit) ; Id. 


(Mh edit); 1 Stair, Inst B 1, tit IS, § 8. 
jimt aiduert tte Mandat, n. 100 , 8 Kent, Coiqin. Leot 41, p. 648,.(4th edit) 
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§ 46^. First. Let us consider the dissolution of an agency 
by the revocation of the principal. In general, the principal 
has a *right to determine or revoke the authority given to his 
agent at his own mere pleasure ; for, since the authority is 
conferred by his more wiH, and is to he executed for his own 
benefit and his own purposes, the agent cannot insist upon act- 
ing, wlion the principal has withdrawn his confidence, and no 
longer desires his aid.^ This is so plain a doctrine of common 
sense and common justice, that it requires no illustration or 
reasoning to support it. [And although the agent is appointed 
under seal, it has been hthl that Iiis authority may be revoked 
by parol.-^] At what time the revocation will take efl'ect, and the 
mode*" by which it is accomplished, will presently come under 
our con si deration. 

§ 4()4. The Civil Law contained an equally broad doctrine. 
Ki numlavero eji^endam pccvniain^ dnndc voluntatem mutavero^ 
an sit mandati actio vet mi/ti^ vet lircredi w(o? Et ait Marrellns; 
Cessare mandati actionem, tjida extinrinm est mandatum, finitd 
voluntaie^ Tlic same principh* has infused it>elf into the juris- 
prudence of modern Europe, as, indeed, it could not fail to do, 
since it is but an application of a maxim, founded upon the 
natural riglits of men in all ages, in regard to their own private 


Pothior, in his edition of the Pandects (Lib. 17, tit. 1, tertia pars, Introd. to 
11 . 75.) “ Potissima* cauMC, ex quibns inanihitnin solMtur, luc sunt; mors iiian- 

datarii ; mors mandatoris ; si mandator ri*\oca\erit mandatuni; si mandatarius 
niandato ix*nuntia\<n*it.” ISIr. Tliom&oii, in ^peaking ot the law ol Scotland, say^: 
** Mandates terminate, in general, b\ the death of the mandanv or mandatary ; by 
the insanity of the latter; by re\ocatiou; by renunciation. ui by tho 8e([uei»tra* 
tion of tho mamlant, which vests his estate, and all the rights connected with it, 
in his creditors. The mandatary's bankruptcy does not appear to be inconsistent 
with the coiitiiiuance of his mandate.*’ Thomson on BilN oi Exchange, p. 224, 
226, (2d edit. 1836.) • 

1 Paley on Agency, by Lbyd, 170, 1#4-188 ; 2 Li verm, on Agency, 808, 
(edit. 1818) ; Story on Bailm. § 202, 207-20U ; United States v, Jarvis, Daveis, 

, R. 289. . • • 

* Brookshire w. Brookshire, 8 Irede 1, 74. 

3 Post, § 470-476. 

^ Dig. Lib. 17, tit. 1, 1. 12, § 16 ; Po bier, Pand. Lib. 17, tit. l,n. 79; 1 Domat, 
B. 1, tit. 16, § 4, art. 1 ; lleiiiecc. Elem. Pand. Lib. 17, tit. 1, § 238 ; Inst. Lib. 3, 
tit. 27, § 9. 
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oofioems, when the law has not iaterfei^ed to prohibit the Storoiae 
of them.^ 

§ 465. Such is the general rule ; and it sbictly applies in 
all cases where the authority has not been actually exercised at 
all by the agent.^ For, in such a case, the principar may exer- 
cise his power of revocation at any moment. So, if it has 
been in part put in the course of execution, but not to such an 
extent as to become obligatory between the parties ; as, if pre- 
liminary proceedings only have been instituted,® Thus, for. ex- 
ample, if a broker should enter into a verbal agreement to sell 
goods for his principal, and the sale is within the reach of the 
statute of frauds, (which requires the agreement to be in writ- 
ing,) and, before the broker signs the written agreement of sale, 
the principal should revoke liis authority, the revocation will 
have full validity.^ So, if the sale respects lands, and is within 
the statute of frauds, the same rule will, under the like eireum- 
stances, apply. So, if an insurance broker should iH*gotiate a 
policy of insurance for his principal, and before it is completed, 
the principal should dissent, and repudiate* the Iransactioii, the 
revocation will be complete^ and operative.^ Upon a similar 
ground, if a broker should deliver money or goods to a bailee, to 
be delivered to a third person, he may countermand the order at 
any time before the delivery thereof to the third person, or his 
assent thereto.^ But after iho third person has assented thereto, 
the bailment is not eountermaiidable, if there is a valuable con- 
sideration for the bailment.^ 

§ 466. But let us suppose that the authority has been in part 


1 Pothier on Oblig. by Evans, n. 471, (in French edit. n. 510) , 1 lUdl, Comm. 
§418, (4th edit^; Id. p. 488-400, (5th edit.); Ersk. Inst. B. 3, tit. 3, §40; 
1 Stair, Inst B. 1, tit. 12, § 8. 

8 2 Liverm. on Agency, 309, (edit 1818.) * 

3 Post, §§ 466, 467. • 

* Paley on Agency, by Lloyd, 185 ; Farmer v. Robinson, 2 Cainpb. U. 889, n. 
Paley on Agency, by Lloyd, 185; Warwick v. blade, *8 Cdiiifib. B. 127; 
Bristow V. Porter, 2 Stark. K. 50. 

Story on Bailm. § 207-210; Scotthprrf ». South Staffordshire Railway, 8 
^ Chitty on Comm, and Manuf. 228, 224 ; Lewis v. Sawyer, 44 

V jaadaiAilL tt. Andelrsoti, 8 Birn & Cressw. 842; Oeager a Link, 7 Md. R* 
^<m Equity Jurisp. § 1041-1047 ; Post, § 477, . * 
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SiCtixatly execute *by the agent ; in that case the question will 
arise} whether the principal can revoke the authority, either in 
the whole or as to the part wliich remains unexecuted. The 
true principle would seem to be, that if the authority admits of 
severance, or of being revoked, a^ 1o the part which is unexe- 
cuted, either as to the agent or as to third persons, then, and 
in such case, the revocation will be good, as to the part unexe- 
cuted, but not as to the part already executed. But if the 
authority be not thus severable, ana damage will thereby happen 
to the agent, on account of the execution of the authority pro 
tanio, there the principal will not be allowed to icnoke the unex- 
ecuted part, or, at least, not witliout lully inrh'mnifying the 
agent.^ Aa to the rights of the oilier contracting party in this 
last ca-^e, they are not uH’eeted by the revocation; but he wiU 
retain them all, as well as all the reiiu»dies, consequent upon 
any \ jolation of them, in the same nicinner as if no revoep-tion 
has taken place.*^ 

^ 467, Perhaps there is no direct authority in our law for the 
support of 4 his pro]|Sosition.^ But it -.tauds so tU irly approved 
by natural justice, as well as by tlie principles ot the Boman 
law and Ihe jurisprudence of modern tmnmereial nations, that it 
is diiiu^ult to resist it. Thus, it is laid down in the Roman law, 
as a principle of broad and general justice^ Nono potest mutate 
consilium suum in al^rius injuriam.^ And the very case is put, 
of a purchase authorized and afterwards revoked. tSi mandds^ 
sem tibif^ut futulum cmercs, postea scripstssem^ ne emeres ; tu 
antetpiam scias me uetuisse, eniis^ies ; mandati tibi obligatus etOj 
ne damno ojficiatur tV, qui suscipit maiulaiuml^ Tlie reason here 
assigned, for making the sale obligatory, has gr(‘at force; for 
damage might otherwise happeu to the agtmt. Pothier says,* 


^^*1 Bell, Comm. § 413, (4th 6iht); Id. p. 489, (Sth eiht.) , Post, § 483, note, 
494; United States t;. Jarvis, Da\eis. K. 274. 

2 See 3 Chitty on Comm, and Manuf. 223, 224, 2 Story on Eq. Jurisp. 
$ 1041-1047; Hodgson v* Anderson, 3 Barn. & Cre-^sw. 812; 1 Domat, B. 1, tit. 
16, § 3, art. 9. 

8 8 Chitty on Comm, and Manuf. 223, 224; 2 Kent, Comm. Lect. 41, p. 643, 
(4th edit.); Story on Bailm. § 208, 209, I Bell, Comm.§*418, (4 th edit.) ; Id. 
p. 48^, (5th eSlh.) But see United Statift v. Jarvis, Da\eis, ik 274. ^ 

. * Dig. Lib. 50, tit. 17, 1. 75. ; 

8 Dig. Lib. 17, tit. 1, 1. 15 ; Pothier Pand. Lib. 17, dt. 1, n. 89. 
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that if the agent, when he receives knowledge* of the revocation 

of his authority, has already commenced executing the buetiness, 
he is nevertheless authorized to do whatever may be a necessary 
duty or consequence of that which Be has commenced, (fairetcej 
qut est une suite n(*cessaire de ce qu^il avoit commence and the 
principal will* be bound thereby. ^ 

§ 468. Domat lays down the doctrine in the following tcTms : 
“ The power and charge of a proxy, or other agent, c^^pirt* l)y 
the change of the will of the person who made choice of him. 
For this choice is free, and he may revoke his^order \\ticnever he 
thinks fit; provided he makes known his revoc.ition to per- 
son whom he revokes, and that all things be still entire. But if 
the proxy, or other agent, had already execut<‘d the order, or 
begun to execute it, before he knew anything pi the re\t)(Mtioii, 
it would be without eflect, as to what had been alriMdy exe- 
cuted; and he wdll be indemnified as to any obhgalion into 
which the said order may have engaged hini.”^ So, Er^kme 
lays it down, as the law of Scotland, that to justify a rc\oiatioii, 
matters must remain entire. “ For, {says he,) il the inaiidHtary 
has executed a part of his commission, and tluTeby becomes 
concerned that it should not be revoked ; if, lor instanct', •he 
should, on the faith thereof, have olJiged himself to piurchasc 
goods from a third parly, the maiulant cannot eilectually revoke 
his commission till he relieve the mandatary from such engage- 
ments.” ® 

§469. It follows, from what has been said, that, uheii the 
power of an agent is revoked or terminated, that also of .iny 
substitute, appointed by and under him, it being a dependent 
power, is ordinarily also revoked. This is a natural result from 
the presumed intention of the principal, who, in withdraw mg or 
terminating the authority of his agent, Withdraws, by implica- 
tion, the dtnvative authority of his gubstitute, whether it is 
expressly provided for in the original delegation or not.'^ It is 


t Podiier, dti Mandat, n. 121. 

S 1 Domat, B. l, tit. 15, § 4, art. 1, by Strahan. 


9 SMo Inst B. S, tit. 3, § 40 ; 1 Bell, Comm. § 413, (4th edit ) , Id. p 488-490, 
Mandat, n. 112; 2 Liverm. on Agency, 307, 308, (edit 1818), 
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also a resbit of law ; for, as the agent could not, after the rcvo- 
cation, do the act personally, neither could the substitute, acting 
in his stead, since the source of Ihc authority has ceased to exist. 
And, accordingly, Pothier assigns this as the reason of the rule.* 
Exceptions may exist; as where, from the express terms, or from 
th(‘ nature of the power, it is a just inference that the principal 
initmds that the substitute shall continue to act for him, not- 
witliNtaiuling the revocjitioii of the anlliorily of hi'^ immediate 
agent.- Ill many cases of the appointment ol public officers, it 
is (‘xpres^'ly provided that their deputies ^hall continue to act, ^ 
notwithstanding the removal, or death, or inccipacity, of the 
superior officer who appointed thinn. The same pie^umption 
may ari-^e in some (>ases of a pri\ate agency. Thus, for exam- 
ple, theTt'moval, or death, or incapacity, of the master of a ship, 
who lias appointed the mate, will nut lx* understood td revoke 
the ap|>ointiueiit of the latter; for it is ordinarily tin* duty of the 
mate to act as lna^ter, whenever the jdace of the master is va- 
cant from any eaust? whatsoe^'cr. and no other substitute is pro- 
vided by the owner. 

§470. In the next place, let us consider, at what lime, and 
under what eirenmstanees, the nwoeition, by ihc act of the 
principal, takes effect. And here the 1*1110 of our law is equally 
tricar, and comprehensive, and just. As to the agent himself, 
subject to wlmt lias been already stated, it takes effect from the 
time when the revocation fi made knowm to him; and as to 
third persons, when it is made known to them ; and not before. 
ITntil, therefore, the revocation is so made kiiowMi, it is inoper- 
ative. Tf known to the agent, as against his principal, his 
rights are gone; but, as to third persons, who ai(' ignorant of 
the revocation, his acts bind both himself and his principal.® 
[Thus, where an agency, constituted by writing, was revoked, 
but the written authority was left in tlie hands of the agent, 
and he subsequently exhibited it to a third person, who dealt 
with him as agent, on the faitli of it, wdthout any notice of the 
revocation, the act of the agent, within the scope of the author- 


1 Pothier, de Man lat, n. 112. 

* Post, § 490. 

3 Beard w. folk, 11 New Hamp. 11. 397. 
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i|;y, was held to bind the principaj.^] Hence it is, that, if a 
clerk or agent is employed to sign, indorse, or tOisbept bills and 
notes for his principal, and he is discharged by the principal, if 
the discharge is not known by persons dealing with him, notes 
and bills subsequently signed, indorsed, or accepted, by the clerk 
or agent, will be binding upon the principal.^ Indeed, this is 
but another application of the known maxim of law. and equity, 
that, where one of tw'o innocent persons must suffer, he shall 
suffer who, by his confidence, or silence, or conduct, has misled 
the other.® • 

§ 471. Pothier has stated the reason in sucehict but accurate 
terms, illustrating it by referring to the case ot payments, made 
in ignorance of the re\oeafioii, where the principal deaily 
bound. “The reason (says he), that the niistakt* of the 
debtor,* tv ho pay.-^ alter the revocation of tlic procuration, ariM^s 
rath(‘r from the fault of the creditor, wdio ought to apprize him 
of the revocation, than of the debtor hiinstdi, who, ^eemg an 
authority to receive, and having no re^i^on to^snppo^e that it has 
been reyoked, has a sufficient ground lor making the pajnient 
accordingly. Therefore, it is not just, that h(* should suffer 
from this mistake, and be liable to a second payment ; the 
creditor, who alone is in* fault, is the only person wdio should 
suffer.” ^ 

§ 472. The same pcTsuasive doctrine i& fully recognized in the 
Roman law. Srrl^ si qais maiHlaverit^ vt Titio solrain. di inde 
vefufril eum accijtvre, i^nonnts prohibit mn vvm avtijttre sofniniy 
liberabor. Sed si sciero^ non liberabor/* Si Titinm ommbns 
negotiis nieis preeposuerof deindc refiiero ignorantibus dibU 
toribuSy (idministrare nrgotia men; debitons ei solvendoy liberor 


1 Salto V, Field, 5 Toim K 215, per Buller, J ; Anon. ?>. IlarriHon, 12 Mod. 
346; Pdloj on A"on(}, !>} I^lo^d, IbS, Id. 570; Ila/tiid «». Tusidwoll, 1 Str. 
IL 506 ; 2 Livorin. on 306, 310, (edit. 1818) , 2 Kent, Comm Lo< t 41, 

p. 644, (4th edit.) ; Morgan v. Stoll, 5 Bum. R. 305 ; Stoiy on Hailtii. § 208; 
1 Boll, Comm 413, (4tli odit ) ; Id. p. 4H8r“490, (6!h edit); Bowi ibank r. Mor- 
1^6, Wallac^e, R. 126 ; Board r. Kirk, 11 Now llainp. R. 307. 

V 8 Chitty on Comm, and Manuf. 197. 

» A«te,S§ 127, 443. 

4 Oblig. by Evans, n.%0, n. 474, (in Front h edition, n,*80, 510.) 

1%. UK 46, tit. 3, 1. 12, § 2 ; Potbier, Pand. Lib. 46, tit. 3, n. 81 ; 1 iUomat, 
^ jfBt le, § art 9. _ ■ • 
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buntvr. Nam is qui omnibus negotiis suis aliquem proponit^ in- 
itlligitur etiam debitoribus mamiare^ ut procurafori solvant} Dis- 
pensatori^ rpu^ ignorante debitore, remofus est ah actu^ r.ecte solvi- 
tur. Ex voluntate entm Domini ei solvitur ; quam si nescit^muta- 
tam^ qm solvit^ libera fur.^ The ronverse propobiliun, that a pay- 
ment to ati agent, who has no anfliorily, or whose authority is 
exeiM'ded, or known to be revoked, is invalid, as is clearly maiii- 
lained.*. De quo palam proscript im fueril^ Ne cum eo contra-., 
hatur, is prrrpositi loco non habHur, Non mini pcrmitlf ndum 
ent cum Inst if ore rontrahere. Red ^ si quis not it rout rah prohi- 
beat^; cwtenim^ qui prrrposuit^ icnebitur ipstt pro'j ft it iouc,^ 

§ 1711. 13oniat sTuris upjHie doetjiiie in the following language; 

“ Tli(‘ power of fatlor.'^ and ag(‘nN is d<"t(*nnined by their revoca- 
tion. Bnt il, afb'r tln'y are recall(»d, tlu'y treat with ptTsons, 
who kiKwv nothing of their being n*ealled, what they shall have 
transacted will ohligt' the master, unless the nwocation has 
l)(*en published, if it w^'as tin* custom ‘■‘O to do, or that by otluT 
circumstances the persofi, v\ho treated with the lactor, might 
have known, that he ought not to Inn*' treated wnh hiiii.'''’* In- 
d<‘('d, this may be said to be the uiiiverv.d rub* laid dowm in all 
modern jurisprudence.'' 

§ 474. In the iK'xt place, as to the inodes bj wdiich an jtiithor- 
ity may be* nwoked. It nia\ be express, as by a direct and 
formal declaration, publicly i\iade kiiowai, or by an informal 
writing, or by parol; or, it ynny be implitHJ from circumstances.'^ 
What circumstancejs wdll, or will not, amount to a revtx’ation, 
or to notice of a re\ocation, by implication, cannot be stated 
with any definite certainty. But thtfre an* some acts which 


* Dig. Lib. 46, tit. 3, 1. 3 4, § 3 ; Pothier, Pand. Lib. 46, tit 3, n. 31. 

S Dig. Lib. 46, tit. 3, 1. 51 ; Pothier, PdiiJ. Lib. 46, tit. .3, n. 31 ; Inst. Lib Sf 

tit. 27, § 10. 

8 Dig. Lib. 46, tit. 3, 1. 3t, § 4 ; Pothier, Pand. Lib. 46, lit. 3, n. 83 , Dig. Lib. 
14, tit. 3, 1. 11, § 2 ; PothiiT, Pand. Lib. 14, tit. 3, n. 7. 

4. Dig. Lilj. 14, tit. 3* 1. 11, § 2 •, PothiiT, Pand. Lib. 14, tit. 3, n. 7.’ 

* 1 Domat, B. 1, tit. 16, § 3, art. 9, jy Strahan. 

® Pothier, de Mandat, n. 121 ; 1 Bell, Comm. § 413, (4th edit.) ; Id. p: 488- 
490, (5th edit.) 

7 Story on Baihn. §§ 207, 208 ; Morgan ik Stcll, 5 Binn. 805 ; Copeland w. 
Merc, Ins. Co. 6 Pick. R, 198; Smiti on Merc. Law, pp. 131, 132, (3d edit,^ 
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|ij> admit of little or no doubt. Thus, for example^ if 4be princi- 
pal appoints another person to do the satne this will ordi- 
ijarily be .construed to be a revocation of the potior of the former 
agent^ The same presumption existed in the civil law. Juliams 
ait ;* Efum^ qui dedit diversis temporihus procvratores iluos^ poste^ 
riorem dando priorem prohiUuisse mderi? The sarnc doctrine is 
recognized in the French law.^ This presumption, however, 
.arises only in cases where there is an inccynpatibihly in the cx(*r- 
cise of the authority by both ; for, if the original agimt has a 
general authority, and the second agent is appointed only for a 
special object or purpose, there, the revocation \m11 op.^rate.oiily 
pro ianfo^ and not as a total revocation. The maxim of the Ro- 
man law is as follows : In toto jure generi per specu m d(rogatur^ 
et illud potissimum liabefur^ quod ad speciem direttum On 

the other hand, if the first authority is special, and the second 
authority is general, it seems to have been thought, tliat tlu' jire- 
sumption ought to be the dther way, namelj, that the second is 
not designed to operate as a revocation of the first.*''* But this 
may probably depend upon very nice considerations. 

• § 475 A revocation may also arise l)y implication or pre- 
sumption from various other circumstances. Thus, if the prin- 
cipal should intrust another with authority to collect certain 
debts for him, and should deliver him at the time the vouchers 
or instruments, negotiable or otherwise, by which such debts 
are evidenefed, and which are to be delivered to the debtors, 
when paid ; ,and afterwards the principal should take back the 
vouchers, or other instruments, that will be an implied revoca- 
tion of the authority of fSie agqnt.*' So, if the principal should 
himself collect the debts, that also will be an implied revoca- 
tion. 

§ 476. We have already stated, that the general rule is, 
that the principal may revoke the authority of his agent at his 


1 Moigan I. Stoll, 5 Binn. R. 305 ; Copeland r. Mere. Ins. Co. 0 Pick li. )98; 

Story on Bailm § 208. . * • 

2 Dig. Lib. 3, tit. 3, 1. 31, § 2 ; Pothicr, Pand. Lib. 3, tit. 3, n. 27 ; 1 Domat, 
B. 1, tit. 15, § 4, art 2. 

9 Fotbier, de Mandat, n. 114, 115 

4 Dig. Lib 50, tit 17, 1. 80; Polhicr, de Mandat, n. 115-117. 
i 3 Foitf er, de Mandat, n.,15. . ‘ 

"•Aid. 118. 
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mere pleasure.^ But this is open to some exceptions, which, 
however, are entirely consistent with the reason, upon which 
the general rule is founded. One exception is, when the prin- 
cipal ha^ expressly stipulated, that the authority shall be irrev- 
ocable, and the agent has an interest in its execution. Both 
of #iose circumstances must concur ; for, although in its terms 
an autliority may be expressly declared to be irrevocable ; yet, 
if tile agent has no interest in its execution, and there is no 
valid consideration for it, it is treated as a mere nude pact, and 
is deemed in law to be revocabldf upon the general principle, that 
Ke, who aloim has an interest in the execution of an act, is also 
entitled to control it. 

§ 477. But, where an authority or power is coupled with an 
interest, or where it is given for a valuable consideration, or 
where it is a part of a security, there, unle^'^s there is an express 
stipulation, that it shall be revocable, i^ is, from its own nature 
and character, in contemplation of law, irrevocable, whether it 
is expressed to be so upon the face of the instrument, conferring 
the authority or not.^ Thus, for example, if a power of attorney, 


1 Ante, § 462. 

^ Smith on Mere. Law, 71, 72, (2(i edit ) ; Id. IL 1, ch. 5, § 4, pp. 131, 132, (3d 
edit. 1843) ; 2 Li verm, on Aijeney, 308, 309, (edit. 1818) ; Paley on A^ene} , by 
Lloyd, 184, 185; 3 Cliitty on Comm, and Manuf. 223, 224; Hunt r. Kousiiia- 
niere's AdmV, 2 jMdbon, R. 241; Id. 342 ; S. C. 8 Wheat. R. 177; 1 Peters, R. 
1; Rroniley v, Holland, 7 Yes. 28; Lepard v. Vernon, 2 V. & Ream. 51; Wat- 
son V. King, 4 Campb. R. 227, 273 ; 2 Kent, Comm. Lect. 41, pp. 643, 644, (4th 
edit.); Gaus-^en e. Morton, 10 Barn. K Cressw. 731 ; Story on Bailm. § 209*. See 
also Metcalf v. Clougli, 2 Mann. & R}1. 178; Smyth i;. Craig, 3 Watts & Serg. 
14 ; Smart v. Sanders, 6 Manning, Granger & Scott, 895 , Knapp >. Alvord, 10 
Paige, R. 205 ; Marfield v. Douglas, 1 Sandtord, Superior Ci R. (N. Y.) 360. 
This doctrine was much considered in the case of Hunt r Rousiiiauiei'e’s Adm*r, 
8 Wheat. R. 174; S. C. 1 Peters, R. 1: and the distinction between a mere 
power, and a power coupled with an interest, was there clearly pointed out. On 
that occasion, Mr. Chief Justice Marshall explained, what was meant by a power 
•coupled with an interest, and said : “ It becomes necessary to inquire, what is 
meant by the expression ‘ a power coupled with an interest ? Is it an interest 
in the subject, on which the power is to be exercised, or is it an interest in that 
which is produced by the exercise o' the power ? We hold it to be clear, that 
the interest, which can protect a power after the death of a person, who creates 
it, must be an interest in tlie thing itself, dii other words, the power must be 
engrafted on an estate in the thing. The words themselves would seem to inw 
port this meaning. * A power couple! with an interest,' is a power, which aecom- 
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to levy a fine is executed, as a part of a security to a qreditor, 
the pdwer is irrevocable.^ So, if a letter of attoney to sell a 
ship is taken as a security upon a loan of money, it is irrcvoca- 
ble.^ So, if the principal assigns all bis effects for the^^netit'of 
his creditors, and gives the assignee a power of attorney to col- 
lect and receive all debts and outstanding claims, the pow|p is 
irrevocable.® So, if a power of attorney to sell lands is given to 
a creditor to pay his debts out of the proceeds of the sale*, the 
power is irrevocable.^ So, a remittance to an agent of money or 
goods, to be delivered to a creator in discharge of his debt, is 
irrevocable, after the creditor has assented thereto, and signified 
his assent to the agent.® The ground of this doctrine is, that a 
party shall not be at liberty to violate his ow n solemn engage- 
ment, or to vacate his own security by hi& own wrongfurftet ; for 
that would be to enable him to perpelrate a fraud upon innocent 
persons, who have placed implicit confidence in him, which is 
against the clearest principles of justice and equity. J^ut a 
power of attorney, although irrevocable* by the party, and al- 
though founded upon a valuable eonsidcratiou, or given as a 
security, is nevertheless, as we shall })reseiitly sec, revoked by 
the death of the party, unless it be also coupled with an inter- 
est.® 

§ 478. Secondly.^ In the next place, the agency may be deter- 
mined by the renunciation of the' agent." This renunciation 
may be before any part of the authority is executed, or wlien 


panies/ or ib connected with, an interest. Tiic [tower and the interest arc uiijtcd 
in the same person. But, if we are to underhtnnd by the word * interest/ an 
interest in that which is to be produced the exercise of the jtower, then they 
are never united. The power, to produce the interest, niust be excrcisetl, and 
by its exercise is extinguished. The power ceases, when the interest commences, 
and, therefore, cannot, in accurate law language, be said to be coupled* with it’ 
See also Com. Dig. Attorney^ 0. 9, 10. 

1 Walbh 17. Whitcomb, 2 Esp. R. 666; Paley on Agency, by Lloyd, 184. 

8 Hunt V. Rousmaiiiere’s Adm’r, 2 Mason, R. 244 ; Id. 842; S. C. 8 Wheat R. 
274 ; 1 Peters, R. 1. 

S Walsh V. Whitcomb, 2 Esp. R. 665. 

4 Gaussen i^. Morton, 10 Barn. & Cressw. 731. 

A li<l4g8on v. Anderson, 3 Barn. & Cressw. 842 ; Creager v. Link, 7 Md. R. 
287j^ 2 Story on Equity Jurisp. § 1041-1043 ; Ante, § 466. 
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it is in part executed.^ But, in either case, if the agency is 
founded upon a valuable consideration, the agent, by renouncing 
it, rnakes himself liable for the damages which his principal may 
sustain tjjereby.^ If the agency is purely voluntary and gratu- 
itous, there, according to our law, the* principal will not be enti- 
tled to any damages for its non c\ecn1it)n. But if it was in part 
e\(‘cu<e<l, and then renounced, and the principal sustains dam- 
age'^ thereby, the agent will be held responsible therefor, upon 
the known distinction between nonfea&anc(‘ and misfeasance, in 
eases of gratnitons agency.^ Bftt in all cases, where the agent 
renounees his agency, he would seem to be bound to give notice 
tb(*rcof to the principal ; and if he does not, and damage is 
ther(*bv sustained, it may, perhaps, if the omission be Iraudnlent, 
give rise, even in our law, to a claim for damages, even though 
it be a case of gratuitous agency.^ 

§ 470. The Roman law, upon this point, difiV^red in some 
resprcN from our law. In that law, if an agent even gratui- 
tously undertook to perform a particular busines^ or act, he was 
bound to perform it, if he was’* able to perform it, and no just 
excuse intervened. And if he did not, and the principal sus- 
tained nfiy damage thereby, the agent \vas responsible therefor.® 
Siciit autvm Ulnium esf. (says the Bige&t,) matidatitm non sus~ 
ciperc, ita Husccptuni vouaummare oportef, nisi renunciatum sit. 
Renunciari auiem ila potest^ nt integrum jus manduiori resefvetur^ 
vel per ,sr, vel per afium, eanJem rem commode explicandi, ant si 
rcdnndci in eiun captio, (pii suscepit mandaUim. Et quidem^ si is^ 
evi mandatnm csty ut aliquid mervaretur^ mercatus non sit^ neque 
renuHciaveritj se non empiurum, idque sudf<<^n alfenns cnipd fece^ 
rit^ mandati actioi^ teneri enm convenit. Hoc nmphus tenebitur^ 
(sicuti qnoque scripsii^) si eo tempore per fraud cm renuncia* 
verity cum jam recte einerc non possit^ Again: -E/, si susceptum 


I Story on Biiilm. § 202. • 

^ Story on Bnilni. § 130 *, »Ionps on Bailnn* 101 1 3 Black. Coinm. 157 j Elsee v. 
Gatward, 6 Term R. 1 13; Thorne v. Deas, 4 Johns. R. 81. 

3 Story on Bailm. § 9, 164-172. 

4 See Dig. Lib. 17, tir, 1, 1. 22, § 1 1, cited post, § 479. 0 

6 Story on Bailm. § 164-1 72 ; Inst. Lib. 3, tit. 27, § 11 ; 1 Doumt, B. 1, tit 15, 
§ 4, art. 3-6. 

« Dig. Lib. 17, tit 1, 1. 22,*§ 11 ; Patliier, Tand. Lib. 17, tit 1, n. 25 ; Id. n« 80. 
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non impleverU^ tenetur} And again: Ad comparandas merces 
datd pecunid^ qui mandatum suscepit^ fide ruptd^ quanti interest 
rmndatofis^ tenetur? And again : Qui mandatum mscepit^ si 
potest id explore^ deserere promissum officitm non debet; alioquin^ 
quanti mandatoris *intersit^ damnabitur? If he could not perform 
the act, he was bound to give notice to the principal, if practica- 
ble ; otherwise, he was responsible in damages. Si vero intelHg^it, 
explere se id officium non posse^ id ipsnm^ cum primum 2>oteriU 
debet mandatori nunciare ; ut tr, si vflit^ alterivs opera utatur* 
Quod sij quumpossit nunciare^ cessaverif, quanti mandatoris inter- 
sit^ tenebitur. Si aliqud ez causd non potent nunciare, securus 
erit? But if the principal sustained no damage by the renunci- 
ation, then the agent was not liable in any action on account of 
his renunciation. Mandavi^ ut negotia gerc7-cs ; si nihil deperie^ 
ritj quamvis nemo gesserit^ nulla actio estf aut si alius idonec 
gesserit^ cessat actio mandatu Et in simUibus hoc idem crit pro- 
handum? The same rule seems to prevail in thos(‘ modern 
nations which have derived the basis of their jurisprudence Jroin 
the Roman law.® ^ 

§ 480. Thirdly. In the next place, as to the re\ocation of 
the agency by operation of law. Tins, as we have sgcn, may 
afise in various ways. And first, where the agency terminates 
by the expiration of the period, during winch it is to exist and 
to hatve effect." Thus, for example, if an agency is created by 
the principal to endure for a year, it becomes extinct when that 
year has expired. 8o, if a person, about to depart on a voyage, 
should, by power of attorney, appoint an agent to manage his 


1 Dig. Lib. 17, tit. 1, 1. S, § 1 ; Pothier, Pand. Lib. 17, tTt 1, n. 2^. 

2 Cod Lib. 4, tit S5, 1. 16 ; Pothier, Pand. Lib 17, tit 1, n 25; ff n. 80. 

3 Dig. Lib. 17, tit 1, 1. 27, § 2 ; Pothier, Pajid. Lib. 17, tit. 1, n. 26 , Id. n. 80. 
♦ Ibid. 

C Dig. Lib. 17, tit 1, 1. 8, § 6; Pothier, Pand. Lib. 17, tit 1, n. 27; Inst Lib. 
8, tit 27, § 11. t 

6 Ersk. Inst B. 8, tit 8, § 40 ; 1 Domat, B. 1, tit 15, § 8, arts, 1, 12; Id. § 4, 
art. 8-5; Pothier, de Mandat, n. 38-45; Story on Bailm § 161. 

7 8 Chitty on Comm, and Manuf. 2SS ; Blackburn v, Scholes, 2 Campb. K. 

841 - 4114 ; Clomm. !^lig. 0, 10 ; 1 Bell, ComiA. § 418, ^4th edit.^ , 

Hk. p. 488 - 480 , (5tb edit); 2 Li verm, on Agency, 307, (edit 1818); Paley on 
Agsneft hy Lloyd, 188, 189 ; Smith on Merc. Lai^ 72, (2d edit) ; id. pp. 181, 
1^ (ikl edit 1848) Dickinson v, Lilwall, 4 Campb. K. 279. 
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affairs until his return hotne, there, upon his return home, the 
authority would expire by its own limitation.^ Indeed, Pothier 
contends, that if a power is gi\cii by a person, going abroad, to 
Cn agent to manage his aflairs. without containing any words of 
limitation as to its duration, it ought to be presumed to be re- 
voked upon his return home, unless there are some circumstances 
in the case to repel that presumption; such as allowing the agent 
to in the agency, without objection, after his return horne.^ 

/ § 4S1. Fourthly. A revocation by operation of law may be, 
by a change of condition, or of state, producing an incapacity of 
either parly.^ This proceeds upon a general rule of law, that 
the (lt‘iivative authority expires with the original authority, 
from which it proceeds. The power of constituting an agent 
is founded upon the right of the principal to do the business 
himself ; and, when that right ceases, the right of creating an 
ajipointinent, or of continuing the appointment of an agent, 
already made, for the same purpose, must ecase also.^ In 
short, th»* derivative autborjt\ cannot generally mount higher, or 
exKt longer thaii the original atfthority. Thus, If an unmarried 
woman should, ao principal, eveciite a power of attorney, or 
give any other authontj to an agent, and afterward.^ she should 
marry, the marriage would, ipso Jucto^ amount to a revoca,^ion of 
the power ; for a married woman has, in general, by our law, no 
right to authorize an agent to do any act in her name, or to 
engage in any contract for her, or to dispose of any of her prop- 
erty.® So, if a principal shonlci* become iifsaiie, that would, or 
might,. operate as a suspension, or revocation of the authority of 
his agent, during the continuance of the insanity ; ^ for the party 


J 1 Bell, Coimn. § 413, (1th edit.); Id. p. 48R-430, edit.); Pothier on 
OFij?. n. 474, (ii. 509 of French edit.) ; Pothier, dc Mandrit, n. 119. 

• 2 Pothier, d© Mandat, n. 1 1 9. See also Id. n. 112 ; 2 Li\erm. on Agency, 307, 

(edit 1818.) 

3 Story on Bailin. § 206 ; Pothier, de Mandat, n 111, 112. 

4 2 Liverm. on Agency, 306, (edit lsl8) ; Hunt Rousmaniere’s Adm’r, 8 
Wheat R 1 74, 202-204 ; Pothier, de Mandat, n. 103. 

® 2 Liverm. on Agency, 307, (edit 1S18); Anon. 1 Salk. 117, 399; 2 Kent, 
Comm.* Loet 41, p. 645, (4th <‘dit); White r. Gifford, 1 Roll. Abndg 331, tide 
AuthorUie, E. pi. 4 ; Anon. W. June:, li 388 ; Charnley v. Winstanly, 6 Eaat,* 
R. 266 ; Story on Bailm. § 206. 
f Davis 0 . Lane, 10 IL Rep. 156. 
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himself, during his insanity, could not personally do a valid act; 
and his agent cannot, in virtue of a derivative authority, dh any 
act for and in the name of his principal, which he could ntft law- 
fully 4o for himself.^ * 


1 Hunt r. Rousmaniere's Adm’r, 8 Wheat R. 174, 201-204. Jhis is clear, 
whei^ the party's lunacy is established under an inquisition, or where he is put 
under guardianship. But some doubt seems to be entertained, whether, before 
such inquisition or guardianship, there is any implied suspension or relocation of 
the agent’s authority. Mr. Bell (1 Bell, Comm. §418, pp. 395, 896, 4th edit; 
Id. p. 488-490, 5th edit) considers insanity, not so established, to be no suspen- 
sion or revocation of the authority. He says, in the fifth edition, (the language 
iq the fourth edition slightly differs,) Insanity is not an implied natural termi- 
nation to a mandate ; nor is there an existing will to recall the former appoint- 
ment ; nor is the act notorious, by which the public may be aware of such failure 
of capacity. It was (o this interesting question chiefly, that the metaphysical dis- , 
cussion, to which 1 have already alluded, was applied. But the strong [>ractira1 
ground of good sense, on which the question was disjiosed of, as relati\c to the 
public, was, that insanity is contradistinguished fnim death by the want of noto- 
riety ; that all general delegations of power, on whi< h a credit is once raiHul with 
the trading world, sqbsi.st in force to bind the grantor, until recalled by some pul»- 
lic act or individual notice; and that, while they' continue in uninterrupted o|>er- 
ation, relied on by the public, they arc, in law, to be held as available generally ; 
leaving particular cases to be distinguibhetl by special circumstances ot malafdes. 
The qu^ion does not appear to have oiTurred in Knglaiid ; but the opinion of 
very eminent English counsel was taken in a ease, vthieh was tried in b(‘otl*md, 
and they held the acts of the procurator to be effectual to the public against the 
estate of the person, by whom the procuratory was granted.*’ He stales, in bis 
note, the Scottish case, in the followinggvords . “ Tollock against Patcriion. The 
ca.se, in which this question occurred to be tried, was compromised (10th December, 
1811, 16 Faculty Decis. 369) after the first decision given on the question. The 
opinions of the judges are ^leculiarly worthy of perusal ; not being confined to 
the narrow state of the question, as it occurred technically, but extending to a 
large and comprehensive discussion of the general question, aEs to the effect of 
insanity on such powers.” In another note, he refers to the opinions of counsel 
taken in England, in thdse woitls : Aflcr stating the terms of tlie proc^uration, 
and that, after the insanity of the grantor, the procurator had continued to carry 
on the business of a banker for the principal, the question put was, * Whether, in 
these circumstances, tlie transactions of Mr. John Paterson, under his father's pro- 
curation, are good to those, who transacted with him, from the date of it to the 
period of stopping.’ The answer by Sir Vicary Oibbs, (afferwardb I^rd Chief 
Justice of the Common Fleas,) Sir Samuel Roinilly, and Mr. Adam, (now djord 
Commissioner of the Scottish Jury Court,) was, * We think they are good.*’* 
]|y|ift«Cluuicenor Kent, in his Commentaries, inclines to the same opinion. 2 Kent, 
liOCt. 41, p. 645, (4th edit) ; Smith on Merc. Law, p. 132, (3d edit 1843.) 
In itfSSi V. Manhattan Bank, 2 Hall, R. 4j95, it was held by the Court, that the i 




OH. XVin.] DMSOHJTIOH OF JIGBNOT. . 696 

§ 482. Upon similar grounds, the bankruptcy of the principal 
opertftes as a revocation of the authority of his agent, touching 
any rights of property, of which lie is devested by the bank- 
ruptcy ; ^ for the bankrupt thereby ceases to be the owner, and 
consequently is incapable of personally passing any title to it; 
and the act of his agent cannot have any higher validity But, 
as to other rights and property, which do not pass by the bank- 
ruptcy, but remain personally in the bankmpt, (as, for example, 
the rights and property which he holds as trustee, or as guardian, 
or as executor,) the authority of his agent will not; be suspended 
or revoked by his bankruptcy.® So, if he has, before his bank- 
ruptcy, executed a bill of sale of a ship, and given a letter 
attorney to sign an indorsement on the certificate of registry, in 
compliance with law, to make the sale complete, the powet is 
not revoked by his bankruptcy; for it is but a formal act, which 
a court of equity would compel him to execute.^ 

§ 4S3. And hen*, again^ the same exception exists in relation 


lunacy of a person, who lia^ oxocutcMl a power oftittorney, not operatt* to re- 
voke it, at least, until the fact of his Iuiku} has bet*n propeily i ♦ibli^hed by an 
infpiiMtion. AVould a deed, or a sale, executed personal!} b} a jiait} manifebtly 
insane at the time, he valid If not, can his a"cut be in a bettor condition, if 
the agent is to execute the deed, or do the act, in the name of hl^ principal, and 
not in his own name V But see Thomson on Bills, pp. 22G, 227, (2d edit. 1886,) 
cited at large *, I’ost, § 4t)4, note. ^ 

1 See Ogden ii. (lillingham, Baldwin, 38. 

9 2 Kent, (.’omin Lett. 41, p. 644, (»th edit.); Minctt v. Forrester, 4 Taunt. 
R.rf41; I BeU, Ct.nmi.§ tlJt, (4th edit.); Id. p. 488-490, (5th edit.); Ante, §§ 
849, 408 ; 2 Livonn. on Agencj, S07, (edit. 1818); I’aley on Agency, by Lloyd, 
187; 8 Chittyon Comm, and Manul'. 223, 224; Story on Baihii §211; Parkei^ 
V. Smith, 16 East, It. 882. In this last ease, I.K)rd Elleiilxnoiigh held; “And, 
inaMucich as the bankrupt was not competent, alter his bankruptcy, to pay or 
apply this fund himself, in satisfaetion of these claims of the assured, it follows, 
as a coniKHiuence, that he eould not authorise his broker so to do ; otherwise the 
derivative and implied authority would lie stronger and mere extenrive than the 
original and principal authority of the partj himself; which cannot be. The 
consequence is, that the authority of the agent, the brokei s, was virtually eoun- 
tenuiuded and extinct by that act of bankruptcy, by which the bankrupt’s own 
original power over the subject-matter ceased, and became transferred to others. 

8 8 Chitty on Comm, and Manuf. 228 ; Dixon «. Ewart, 3 Mcriv. 322 ; Smith 
<m Merc. Law, 72, (2d edit.) ; Id. B. 1, ch. 5, §§ ISl, 182, (8d edit. 18^3) ; Post, 
$4M. 

* Dixon p. Ewart, S Moriv. R. 322 ; Paley on Agency, by Lloyd, 187, 188. 
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to» IKMare cases of incapacity, which has been already suggested 
in relation to the right of revocation by the principal/ ^Tbe 
doctrine does not apply to the case of an authority coupled 
with an interest ; for that may still be executed, notwithstand* * 
ing the marriage, or insanity, or bankmptey of the principal, for 
the plain reason, that it need not be executed in the name of the 
prjipcipal; but it will be valid, if executed in the name of ihe 
agent^ Therefore, where a factor has possession of the goods 
of his principal, with a power to sell, and has made advances on 
the consignment, he is still entitled to sell, for his indcmnifica- 
tioD, to the extent of such advances, notwithstanding tin baiik- 
r^tcy of his principal.^ 

§ 484. Principles very similar are adopted in the jurisprudence 
of foreign countries. Thus, Pothier lays it down that an author- 
ity ceases by tlie change of condition of the priiieipal. As, if a 
creditor is a woman, wlio afterwards marries, her authority, jire- 
viously given to an agent to receive moiu'y for her, i& revoked by 
her change of condition ; and payment to him, if thi* debtor 
knows of the marriage, will be imalid.^ Bo, a power gi\en by a 
person having a quality or character to rccei\e lor the cieditor, 
expires when that quality or character ceases. Thus, it tlie tu- 
tor of a minor gives a power to receive a debt due to the minor, 
the debtor cannot safely pay, upon the authority of the power, 
after the minority has expired ; because the quality or character 
of tbetutoi^who gave the authority, having ceased, a payment 


1 Ante, § 4^7. , • 

* 2 Liverm. on Agency, .307, (edit. ISIH); All<»y w. Ilot^-on, 4 Campb. R 325; 
\ Bell, Comm. § 418, (4th edit.) ; Id. p. 4SS-490, (5th edit) , Palcy on Agency, 
by Lloyd, 187, 188 , Ante, § 477. 

3 1 Bell, Comm. § 413 (4tb edit ) ; Id. p. 488-490, (0th edit) Air. Bell hisinta 
upon other exceptions, which, perhaps, may fail within the same reason. He 
says: Express or tacit revocation, by ac*t of the principal, or by death, bank- 
ruptcy, or insanity, will bave'no effect, either to ileprive tlie factor of the benefit 
of bis authority, in extricating hintbeif from transactions already bt^gun, or from 
the consequences of his having acted ; or to deprwc others, Ivho have relied on 
kie powers, of the benefit of the transactions, on which they have previously 
aatSsM vrith him ; or even to disturb transactions entered into, while he still 
|ij[lHj|||red to hold his authority undiminished.” Id. p. 489, (5th edit.) See also 
S, tit 8, § 40 ; Ante, § 466. 

ta OWg b;)r JStam, n. 475, (n. 511 of the French edition) } Fotiuer^ 
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to himself would be void and ineflectuaU This results from the 
maxim of the Roman law : Quod jussu alterius solvUur^ pro eo est^ 
quasi ipsi solutum esset;^ since the maxim tacitly involves the 
converse proposition, that, where payment is made to a person, 
having no authority to receive it, it is no payment to the creditor. 
So, if a person who has given an authority becomes incapable, 
by a change of his condition, as if he is interdicted from acting 
for himself, and is placed under the guardianship of a curator, 
the^ authority i«» revoked.® 

§ 485. In th(‘ next place, as to the incapacily of the agent. 
Here the same rule docs not reciprocally apply in li':, full extent ; 
for, although an agent may be incapacitated to act for himself, 
he is not, in all caM'h, n(*ccssarily incapacitated to act for an- 
other. Thus, for cxiimjde, although an ij^fant cannot act for 
himself, he may, nevertheless, be the agent of another person.^ 
So, a married woman, at least, unless she is prohibited by her 
husband, may also be the agent of another person.® And if she 
is appointed an agent befoie marriage, the marriage docs not, 
per AC, necessarily operate as a revoeation of her agtncy; since 
there is, or may be, nothing in the marriage incompatible with 
her executing an authority or an agein*y. A fortiori^ where her 
agency is coupled with an interest, it is not only not revoked by 
her marriage, but it^is irrevocable; for the husband and wife 
ha,ve an intcTcst in its execution.® 

§ 486. The case of the bankruptcy of the agent- is, in some 
respects, governed by the same rule. It does not necessarily 
suspend or r(‘voke the power of the bankrupt to act as an agent 
for anotlu'f, by doing a founal act, which passes no interest ; 
such, for example, as executing a deed in the name of another.^ 

t PQftt, § 500. 

* Pothier on Oblig. by Evans, n. 476 , (n. 512 of the French edition) ; Dig. 
Lib. 50,^it 17, 1. 180 ; Pothier, de Mandat, n. 112. 

3 Pothier, dc Mandat, n. 111. 

< Ante, § 7 ; Thomson on Bills of Exchange, p. 220, (2d edit. 1836.) 

« Ante, § 7. Query, whether the prohibition of the husband would, in all 
cates, incapacitate the wife to do a more ininititerial act for another, as his agent, 
involving no labor or duty inconsistent with her duty to her family, as, for ex- 
ample, to deliver a deed*? 

« Anon. 1 Salk. 117; Ittignoldi v. Davis, 12 Mod. R. S83; Marder.. Lee, 

S Barr. R. 1469, 1471. ^ . 

» 2 Kent, Comm. Lect. 41, pp. 644, 6 15, (4th edit.) ; Dwon ». Ewart, 3 Men.. 

B. 822 ; Ante, §§ 477, 482. 
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does it prevent him from doing an act "as principal, where 
it 28 the mere execution of *an existing trust, which he might be 
compelled to execute.^ ^either will it affect his right as a factor, 
with the consent of his assignees, to enforce his lien for comrnis* 
sions and advances, or for a general* balance, due to him from 
his principal, upon the goods of the latter, or the proceeds theieof, 
against the purchaser of the good&.^ But it is said, that it will 
amount to a revocation of his authority to receive any money 
from the purchaser, or from other persons, upon the accoui^t of 
his principal.® By the foreign law, aKo, the binkrnptcy of the 
agent operates as a rcAOcatioii of his authoiity tor tlu satisfac- 
tory reason, that it is presumed that Uie conlick ncc ol the prin- 
cipal in him is thereby destroyed.^ 

§487. The ca&e the insanity of the agpnt would seem to 
constitute a natural, nay, a necessary revof atioii ol Ins authoritv ; 
for the principal cannot be prcbuiued to inttnd, that done 
for him, and to bind him, bhall be done by one who imoin- 
petent to understand, or to transact, the business which In' is 
employed to execute. The exeici'^o of bound )U(lgnu*nt and 
discretion would seem to be requiiod, in all such lases, as pre- 
liminaries to the due execution of the authority. 

§488. Fifthly. A revocation may be, by ojieration of law, 
by the death either of the principal, or c 4 the agent. Tins is 
au^l^icient and ^ell-scttlcd doctrine of the coniinon law.® It 


t Dixbn V Ewart, S Meiiv 322 , \ntis ^ 4H2 

* Hud'ion V Grangt'r, 5 Bam It Aid 27, 81, i 2 

3 Hudson t Gratigti,o Bam 3c#Ald 27,31,32, 2 Kent, Comm Loot. 41, 
p 645, (4th edit) ; IStor) on Bailni § 211 

* Potbier, de Mandat, *n 120 , btor) on Bailm ^211 

* Littleton, § 66, Co. Litt 52, bbipinan Tbumpson, Willes, R. 104, 105; 
W}ime V Thomab, Willea, R 563, 565 , Wallace v Cooke, 5 Jhaip K 117, 110; 
Paleyon Agency, by Llo^d, 135, 186, 2 Lnerni. on Agency, 301-308, (edit. 
2818); Smith on Meic. Law, 72, (2d edit.), Id. pp 131, 132, (3d edit 1843); 
Sac. A^ndg. Authority^ £ ; 3 Cliitty on Comm and Manut 223 , 2 Kent, Comm 

41,*pp 645, 646, (4tb edit ) , Story on Bailin. ^ 20 1-2U5 , biuout e. Xlbery, 
^ Uaea, & Webb 1 , Canipanari v. Woodbuin, 28 Eng I^w & E(i ll SjSl , 
M Edmonds, 4 Foster, 617 ; Bladea t I'lei', 9 Barn.^ Crossw 167 ; Galt 
4 Peters, R. 832, 844; Rigs v Uagg, 2 iiumpb Tenn. B. 860; 
BermigS^ JlfttWi 81 Ala 274 ; baltmarsh v SmitbfS2 Ala 404 ; Harper v. Eit- 
■ Ante, S§ 264, 477; Gale «. Tappan, 12 New Homp. 146, 
«. Ainrvia, 7 Barbour, 412 ; Gleason «. Dodd, 4 Mot. 888 ; Boston 
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win raake no difference, that the power is declared in express 
terms to be irrevocable ; for, if it be not coupled with an interest, 


V. Ofcntril, 11 Lci«»h, 137. In C^^siday r. McKcnMe, 4 Watts &* Serg. R. 282, 
[approved in CarrijrtT y. Whittington, k Mls^,mri, 313,] the Supreme Court of 
Fcnnaylvania held, tijat a payment of money to an agent, after the death of his 
pnncipal, die deatli beinu uuknown to both parlie-o, was good, and bound the 
estate oi the principal Mr. Jnstiee Uogei'i, in d«*li\eiMi 2 the opinion of the 
Court, said ; “ But finally, it is eonteiideil, that a jiajimMit, alter the death of the 
principal, is not It i> conceded, that the death of the pnndpal is, ipso 

fttcfOt a Te\ocatioii of a letter of attorne}. But docs it a\oid all acts of the 
attorney, uiterinediate between the death ol the jinncipal and nofue of it? In 
Salte r. Field, 6 Term Kep 214, Mr Justice Biillcr nb’^er\es ‘ It has beCMi ques- 
tioned, iMth ic'^pect to an aijent a<*t!ng under a ]>owcr of attorne}*, whether acts, 
done b} bun, belore be knows of the revu( atioii ot Ins warrant, aie good against 
the prim ipal , .md it s<M'nis, that the prinripal. in su< b a case, could not avoid the 
aits of his aients, done hmw the} weie to his disnUantafre, though he 

might consent to avoid sin h as were for his benefit/ And in IJa/ard / . Tread- 
well, (Str. /)(U> ; r> ^1 (m 1 343.) it »•» ruled, that the credit, anMiiii from an osten- 
sible eiiipl(«\ rnent, lontinues, at least with regard to those, who bi\e been aciius- 
tonied to deal on the faith of that emplo}*nient, until the} have ii »tui of its being 
at an end, or till its tennmation i^ iiotonoin Ami these are tnim iples, founded 
on the most obvious justice Thus, it a mm is tiu notoiious aueut for another, 
to collect dcbfs, it is bqt reasonable, tint dcfitois sIkuiM be protected in pay- 
ments to tbo agent, until they are inforiiied thanhe agent y lias terminated. But 
this, it is said, is onl\ tiuc of an agency terminated b\ express reyoiation, and 
does not hold of an implied revmatioii b> the death of the [irincipal. It yyould 
puzzle tlio most aiiile man to give anv lea^on, y\h\ it shbuld he a nnspav ment, 
when revoked bv death, and a good pajinent, when expresdv i evoked by the 
party in his lift time. In Wat^m v. King, I Campb. 272. Iiowover, it is ruled, 

* tliat a power of attoinev . though < mtphd with an intevest^ is instantlv revoked by 
the death of ilie grantor; anil an aet, afterwards, honCi Juli done under it by the 
grantee, bidbre notice of tiie death ot the grantor, is a nullitv Loid Klleo- 
borough 8a}s, a power, coupled w’ith an interest, cannot be i evoked by the per- 
son granting it; but it necessarily rev'oked by hib death How can a valid act 
bedore in the name of a dead mkn ?' It will be oixserved, that the reason i? 
purely technical. How can a valid act Ik' done in the name of a dead man? 
And it might with as mueli propriety be asked, How t an a v,ilid act be done by 
an agent, whose authority is revoked b\ his principal ? But, notwrithstanding the 
opinion thus confidently expressed, it i^ now an admitted exception, that, where 
the power or authority is coupled with an interest in the thing ytually vested in 
the agent, then an act. done by him after the death of his piiiicipal, is good. And 
thereain given by Chief Justne Marshall, in Hunt c. Rousmanieres Admr, 
(8 Wheat W4,) is, that the agent, havm j the legal title in the property, is cap^ 
ble of transferring it in his own name, not withstanding the death of the pnncipa ; 
and Urn death of the principal has no operation upon his act The power, given 
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aHhcilgh irrevocable by tbe partyi it » revoked by his deatb.^ 
The doctaijne soems to be a natural dednctiot^ or pr^umption 


the principal, is, ander such cii^umstances, rather an assent or a^tretsmant, that 
the agent may transfer the property vestpd in him, free from all equities or the 
principal, than strictly a power to transfer. The«who1e reasoning of the Court, 
in Hunt v* Bousmaniere’s Adm’r, shows their anxiety to rid ^emscJveB of the 
absurdity, into which a strict adherence to tbe prim iple, that death is a reigvca- 
tion of a power, would lead them. Why not place it on the rational ground, that, 
although the conveyance would be badPat law, }et it would be good in equity, 
when made bona fide without any notice whatever of tbe degth of the [irintipal ? 
But, be this as it may, .the principle does not appi} here. There is i o act to hf 
done. This money has been paid b) the debtor, and received by tbe agent, iii 
good faith ; and why should it not be good, wbien the authority is revoke tl b> 
death, as it oonfetoedly is, when expressly re\oked by tht print i]>al in Ins life- 
time ? Here the precise point is, whether a payment to an agent, when the par- 
ties are ignorant of the death, is a good pa\ment In addition to tht ca^c in 
Campbell, before cited, the same judge, Lord Sillenborough, has ditidtd, in 5 
£sp. 117, the general question, that a payment, after the death of the pnri< ipal, 
is nofi good. Thus, a payment of sailot’s wages, to a person having a power of 
aiMhrnej to receive them, has been held void, when the pi incipal was dead at 
time of the pajment. If, by this case, it is meant mnely to decwle the gen- 
eral proposition, that by operation of law, tbe death of the principal is a re\ota- 
tioii of tbe powers of the attorne>, no objection tan l>e taken to it. But if it is 
intended to say, that this principle applies, where there* was no notit c of death, 
or oppoitunity of notice, I must be pt rmitted to dissent from it. In addition, it 
is contrary to the opinion of Lord Loughborough in Tate r IlilberU., (2 Ves. 
Jun.^ where, on g question, whether a check, given by a djing person to a rela- 
tion, but not presented in his lifetime*, could be enforced, as donaiw cau^a mortts, 
ggUns^the executor, he said, if the donee bad received the monsf ui>on the 
check immediately after the death of the testator, and befnie the cashier was 
apprised of it, be was inclined to think no Court would have taken it from him. 
And what would be have said, if the attempt had been made to subject tMe 
banker, when be was ignorant of the death ? But, if this doctrine applies, why 
does it not apply to the case of factors, foreign or domestic, to commission mer^ 
chants, to supercargoes, and masters of ships, and to various other agencies, 
which the neces,sities of commerce may require ? In the case of a foreign filc- 
lUxr, for example, has it been supposed, that his a( ts, after this implied revoca- 
tion of authority, are void ? Cases of this kind must often have occurred ; and 
ift would astonish the mercantile world to be informed, that the factor was liable 
^ n contract, made in the name of his principal, because he was dead# a fact of 


« I lifiltokeH r. Eades, Free. A. 125 ; Lepard v. Vernon, 2 Ves. & Beam; B. 51 ; 
WAttok ^ King, 4 Campb. R. 272 ; S. C. 1 Starkie, R. 121 ; Wilson v. Etoonds, 
4 e. Stewart, 7 Texas, 178 ; Houston v, Robertson, 4 Taunt. 

^ Ibosma^ore’s Adm*r, 8 Wheat R. 174, 201-208, 206, 207 ; 
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6f tlft Actual intention of the parties. But it has this additional 
leason to support it, that, as the act must, if ddlie at all^be done 
in the name of the principal, it is impossible, that it can properly 
be dogae,* since a dead man can do no act ; and we have already 
seen that every authority, executed for another person, 'pr^sup- 


poses that the party could, at the time, by his personal execution 
of it, have made the act valid.'^ 


which he was ignorant, and of which h^ could not by any j»o‘?^>ibility be informed ;* 
or that the inerchaot, who was tnisting his goods on the credit of the principal, 
was to be cast on him, who may have been of doubtful soUcnc}, for payment. 
Can it be, that a payment, made to an agent from a foreign tountry, and from 
one of our cities to the Weston States emplo}ed for the ‘»pccnl purpose of 
collecting debts, is void, because hib pniuipal may ha\e died the very day before 
the actual receipt of the money ^ That a payment may be good to-day, or bad 
to-moftow, f»'om the accidental circuin*»tan« e of the death of the principal, 
which he did not know-, and which by no po-^Mbirux he could know ' It would 
be unjust to the agent and unjust to the debtor. In the civil law, the acts ot the 
agent, done hona fide in ignoMnee of the death of bis principal, arc held valid 
and biiidiii}: upon tlio heirs of the l„tfer. The s,,iiic rule hold, in the Scottish 
law ; and 1 cannot believe the eomnion law i -o unrc.isoiuhle, notwithstaloding 
thedoubU eaprcbsed bj Chancellor Kent, in the .>d volume ol his Commentaries, 


p* 646.” ^ tt • » 

1 Ante, §§ 147, 148, 264 ; Cmvmbcs’s Oaise, 0 Co 76, 77 , Hunt v. Kousmaniere s 

Adm’r, 8 Wheat. U. 174, 200-205 : Claike v. Courtney, 5 Peters, It SI 9, .349- 
881. This subjict is very amply illnstrateii in the opinion of the Supreme Court 
of the United Sates, delivered by Mr. Chief Justice Ma^liall, in Uunl B.,Roufc- 
maniere’s Adm’r, 8 Wheat. 11. 291. Among other tlnugslie saj s : “ This instru- 
ment contdiiis no worth of eonve}.ime, or of assignment, hut is a simple power 
to toll and convey. As the power of one man to act for another depends on the 
wiU «.d license of that other, the ,K.,ver ceases when tiie will or this perm.^ion 
is witlidrawg. The general rule, therefore, is, that a letter * 

anv time, be revoked bj the party who makes it, and lyevoked bj his death. 
BuUthi. general rnle,-which results from the nature 6fthe 

tome moditteation. Where a letter of attornev forms « ^ ^ » SeeSd 
is & seenritY for money, or for the performance of any act wl ieh deemed alu 
abte h uSnetolly mile irrevocable in terms, or, if not so, ts deemed ..wvoca- 
Wo In law Althou-h a letter of atioruoy depends, from its natnrcj^n the wdl 

binds himself for a consideration, in tern j . - A 

fore, CDold not, during hw lite, by any at ^ 

0. jl. t) I. 

AOSNGY. 
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1 4S9. The only admitted exception in onr law, if, indeed^that 
])|operly«ooD8litn|es an exception, is the case, whOre the power or 
authonty is coupled with an interest in the thing, actually Tested 
in the agenti^ The reason qf this exception is enl^Tely compatible 
with the general ground upon which the rule is founded. It Is, 
that the agent having the legaf title to the property vested in 
himselfeis capable of transferring it in his own name, notwiti)> 
standing the death of the principal ; and the death of the piinci^ 


WiUes's Reports, (105, note, and 5G5 ) The legal reason of the rule is a plain 
one. It seems founded on the presumption, that the substitute acts b)r virtue of 
the authority of his pnncipal, existing at the tin^ the act is performed, and on 
the manner in which he must exe( ute his author!^, as stated in Coombes’s cahe. 
In that case it was rcsohed, that * When any one has authority, as attorney, to 
do any act, he ought to do it in his name ^ho gave the auilioiity ’ The aeason 
of this resolution is obvious The title can rcgulail} pass out ot the person m 
whom it IS vested, only by a conveyance in his own name , and tins cannot be 
executed by another tor him, when it could not, in law, be executed by himself. 
A conveyance in the name of a pci son, who was dead at the time, would be a 
mamfobt absuidtty This gciuial doitiinc, that a power must be executed in 
the name ot the person who gives it, a doctniu foundid on the nature ot^the 
trans||ction, is most usually engrafted m the power itself Its usUal language 
S 0 , that the substitute shall do that wine h he h t inpnwered to do in the name of 
his principal. He is put in the place and stead of his principal, and is to act 
mins name* Thi^acc ustonied form is observed in the instrumei^ under consid* 
eratjon. * Hunt is constituted the attoi ncy , and is authonzed to make and e'^e- 
cute a regular bill of sale in the name of liousmaniore. Now, as an authonty 
must be pursued in order to make tlie act of the substitute the act of the pnnoi- 
pid, it la nccossaiy that this bill of sale should be in the name of Kousmaniere ; 
and it would be a gross absurdity, thit a deed should purport to be executed Jby 
him, even by attorney, after bis death , for the attorney is in the place of the 
pnncipal capable of doing that alone which the pnncipal m^ght ddl** Pothier 
puts the doctiine upoiilmalogous reasoning, of a similar, though perhaps of a less 
technical nature# The pnnciple (says he) is drawn from the nature ^ the ^n- 
tract of mandate. The pnncijial, (le mandanty) by his contract, charges the 
agent to do something m his place or stead , vice verfa the agent, (/« maruhlatre^) 
|ii igxecuting the mandate, lends his agency (minutre) to the princij^al, who is 
" toiilo, by the agency qf his agent, what is intended by the mandate, 
agent cannot any further lend his agency to a principal whto is dead, 

\ he cannot further execute the mandate after the death of the prin- 
Pothier, de Mandat, n 108. 

U. ponsmaniere’s AdmV, 8 Wheat R. 174, 201- 206 ; 2 Kent, CqmA- 
, 646, (4th edit ) ; Shipman u. Thompson, Willes, R 104, note (a); 
11065 Ante, §§ 164,477,478; Micb%an Ins. Co* r. Leaven- 
I \ Umhn u. Fioche, 8 California B. 622. 





*1 “ 

xviii^j BiSsoLujroN op agency. ^ 603 

pal, therefore, has no operation npon his act. The power, given 
by the principal, is, under such circumstances, rather an assent 
or agreement that the agent may transfer the property vested 
in him, free from any equities of the principal, than strictly a 
power to transfer.^ 


I Mr. Chief Justice Marshall, in Hunt r RoiKnuirucrc’s AflmV, 8 Wheat. R. 
174, stated the grounds of this distinction au\ fulh “The iiiti re^t or title in 
the thing being vested in the person ulln tlu powir, it nuiins in him, unlebS 
it be conxeved with the power, and CMn pis^ onl of him onU h\ a Tcguldr*act in 
bis own name. The act of the snlistitntt , tin n foic. winch m sn< Ii a case is the 
act of the pripeijial, to he lejzall} die* tii il, must hi in his n nne, innst be such 
an act as the principd him'^edf would be capibh nf ])(m fornniig, and which would 
be valid if perfomicd b> him. Siuhapos^i iic< ceax^with iht lite of 

the person making it. But if the intinst m i*»iaii ^vith the puwci,and 

vests in the pci son hy ■whom the powei to !« i \t u «1, *»ni h person act^ in his 
own naitie. The est ilc, bmiig in him, p.cj^cH jjujn him J)} ciconxe^aiue in bis 
own name. lie is no longer a vuli^titnti , a« tin, m the \A u e and iiamc ol an- 
other, but ih a prim ipal, acting n\ his own iiami . in ]»iii^ncUi( c ot powers, which 
Hmit hi** estate. TTlic legal reason, wl n h hiiuis a powci to tin lilc of the per- 
son gi\ing it, exists no longer, and the lulc < «. isc#wilh tin u i-'fn on which it 
is fouiid^l. The intimtion of the iiistiinmnl mn be idectdl without Molating 
any legal principle 'J'his uh a ina\ be in soiiu th jiie illu'^ti in d h) examples of 
cases, in which the law is clear, and which .ue imompitible with an} other ex- 
position of the term ‘|>ower coupled with au intciest ’ It the woid ‘interest,' 
thus used, indicated a title to the jno eeds of the sale, and not a title to the 
thing to be sold, then a powt»i to A, to sell ioi his own benefit, would be a power 
coupled with an intyrest; but a ])ower to to sell foi the benefit of B, would 
be a naked power, which could be executed onl\ in the life of the person who 
gave it. Yet for this dij>tinelion no legal itason (an be assigned. Nor is there 
any reason for it in justice ; ioi a jiowei to A, to sell lor the benefit of B, may 
be as much a part of the contract, on which B adxames his mone}, as if the 
power bad been made to him&ielt. If this weio the tiuc exjioxition of the term, 
then a power to A to sell for the use of B, nisei ted in a eoii\c};^n(e to A of the 
thing** to be sold, would not.be a power lonjiled with an inleicht, and, conse- 
quently, could not be exercised aftei the death of the person making it; while a 
power to A, to sell and pay a debt to himself, though not aecomjianied with any 
conveyance, which might \est the title in him, would enable him to make the eon- 
Ve>ance, and to pass a title not in him, even alter the vivil}ing principle of the 
power bad become extinct. But evciy da}\s experience teaches us, that the law 
is not, as the first case put would suppose. We know, that a jiower to sell for the 
lieneflt of B, engrafted on au estate conve}cd to A, may be exercised at any time, 
and is not afTeeted by the death of the poison who created it. It is, then, a power 
coupled with an interest, although the peison, to whom it is given, has no 
in its eturcise. ^s power is coupled with an interest in the thing, which 
him to execute it In bis own name, and is, therefore, not dependentxm the life of 
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[489 a. A recent case furnishes an illustration of this prin<* 
qiple. A person, going abroad on account of ill health, em- 
ployed an agent to carry on his business, with complete posses- 
sion and control of his property, with a wiitten power to sell 
all or any of the furniture, stock, and property at any time in his 
hands, and to apply the proceeds to the security or payment of a 
specified note, indorsed by such agent and a third person, or of 
any other note given m renewal of the same, or for which the 
agent might become responsible. It was held, that the po*4sea- 
sion^of tht property being connected with the power for the pro- 
tection and indemnity of the agent, as well as for other purposes, 
the agent had a power coupled with an interest, which survived 
after the death of the principal abroad, and authorized the agent 
to sell the property for his protection and indemnity, after such 
death.^l 

^ § 490. The same principle applies, a fortiori^ to the death of • 
the agent ; for it then becomes practically impossible for him to 
execute the power, either in his own name, or iiuthe name of his 
principal. But a further reason exists why it should not be exe- 
cuted by his personal representatives ; and that is, that the prin- 
cipal must be presumed to have placed a confidence and trust in 
the personal character and skill of his agent, which might not' 
equally extena to his representatives.^ The same reasoning will 


the person who created it. The general rule, that a power of attorney, thoti|^ 
irrevocable by the part} during his life, is extinguished b} hi«i death, is no\ affected 
by the circumstance, that tcstrimentaiy poweis arc executed after the death of 
the testator. The law, in allowing a tcstamontaryi di8po««ition of property, not 
only permits a will to be considered as a conveyance, but gi\es it an operation, 
which IS not alleged to deeds, which have jtheir effect during the life of the person 
who executes them. An estate, given by will, may take effect at a future time, 
or on a future contingency, and in the mean time descends to the heir. The 
power is, necessarily, to be executed aitei the death of the person, who makes it, 
and cannot exist dunng his life. It is the intention, that it shall be executed 
gs^es^fiis death. The conveyance, made by the person to whom it is given, takes 
ieCGbct by virtue of the will, and the purchaser holds his title undei it. Every 
, 4 |||a of o>power, given in a will, is considered in a Court of Chancery as a trust 
benefit of the person for whose use the power is made, and as a devise or 
IP that person.’* s. 

^ » CttdMbS. AJvord, 10 Paige, B. 205. 

> |fian<lEd;, n. 101. See Merrick’s estate, 8 Wi^ 8r Seiy^ B. 402 ; 

. H fivAVAml. ! flitv HnnnrMl h. Hiin/tAn S m AAA 
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apply to the case of a substitute, who is appointed by the agent 
under a power of substitution. The death of the agent extin- 
guishes the power of the substitute ; for the agent is account- 
able iQ the principal for the acts of his substitute, since he is 
appointed by, and in place of, the agent ; and tlic appointment 
is, therefore, naturally withdrawn by the death of the appointer.^ 
But a distinction may well exist in ihi'^ matter, where the substi- 
tute is to be treated as the sole agent of the principal ; as, if the 
power be to the agent, and if ho cannot or \^ ill not act, then that 
he may appoint andther to act ub tlie agent of the })rincipal, and 
not as a substitute under himself.^ For, in thib latter case, the 
death of the agent will not revoke the appointment made by him 
of the Bub-agerft.^ 

§ 491. These doctrines are not peculiar to our law. In the 
Roman law the rule was fully recognized, that a mere power or 
authority expired by the death cither of the principal, or of the 
agent, Mandaivm^ re mtcirrd^ Domini morte finilur^ Inter casus 
omiUendi mafulati efiam mors mandator is cst ; navi mandatum soU 
vUur morte.^ Morte qmquc c/w.s‘, cut mandatum t si is iniegro 
adk^ mandato decesserit, solidtur mandatum,^ But there ^as 
tbis^ualificatioii of the doctrine* in the Roman law, that, if the 
business was in part executed by the agent, at t|^e time of the 
death of the agent, (but not otherwise,) the remainder might be 
executed by bis heir, who succcedtHl to the authority.' This 


* Pothier, de Mandat, n. 105 ; 2 Liverm. on Agency, 308 , (idit. 1818) ; Ante, 
i469. 

‘ * Ante, $ 469. 

^ Pothier, de Mandat, n. 105 ; Smith v. mito, 5 Dana, 370 , Story on Bmlm. 

4 Cod. Lib, 4, tit 85, 1. 15 ; Pothier,. Tand. Lib. 17, til. 1 n. 76 ; Pothier, de 
Hnadat, n. 108 ; l Domat, B. 1, tit. 15, § 4, art 6. ^ 

® Pig. Lib. 17, tit. 1, 1. 26, Introd.; Pothier, Pand. Lib. 17, tit I, n. 76. 

4 Pig. Lib. 17, tit 1, 1. 27, § 3 ; Pothier, Pand. Lib 17, tH, 1, n. 76. 

7 PotbiOr, Pand, Lib. 17, tit. 1, n. 76 ; 2 Liverm. on Agency, 804, 805 ; (edit 
1818) ; Pothier, de Mandat, n. 101 ; 1 Domat, B. 1, tit 15, § 4, art 7. This dig- 
tinctioii in the iloman law between cises, where the mandate is wholly unexe- 
cuted, nnd*wb€re it is partly executed, as to the validity of the subsequent acts 
Of the agent of hie represeutathtJS, d ics not seem founaed in any very satisfe- 
toiyr reining. Domat hae stated it, (I Domat, B. 1, tit. 15, § 4, wts. 7 and 8,) 
and has added the fcliowing very sensible questions. “ But, if 
agent, item charged trtth an affair, which could not admit of delay» such as tha 
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yreM expressly laid down in the case of a deceased partner, wh^le 
the heir^was held to be authorized to complete the execution of 
the inchoate act of the deceased partner. Sbtres saciij quamvis 
socius non est, tamen ea, qum per defunctum inchoata sunit, per 
hceredem ezplicari debent.^ So, the acts of the agent, done bond 
fde^ in ignorance of the death of his principal, were held valid 
and binding upon the heirs of the latter.^ Si tamen per igno* 
rantiam impletam est^ competere actionem uHlitatii camd dicitur. 
Juliawus quoque scripsitj morte mIvx mcmdaUm^ sed obligationem 
afiguAndo durarefi Si quis debitori suo mandavefiU nt Titio sol- 
veretj et debitor^ mortuo eo, cvm id ignorarety solverit, Kbera/ri eum 
oportet^ Hence Paul us declared : Mandatum morte mandatoriSf 
non etiaip mandati actio solvtturfi A fortiori^ the same rale was 
applied, where the authority was not to be executed until after 
the death of the principal.^ Idem esty et si mandavi tibiy tU post 
mortem meam hmredibus meis emeres fundumJ 


care of gathering in a harvest, or any other pressing and important afTaif^ and, 
just as he is going to execute the ord<*r, or alter he has already begun it, he learns 
the death of the person, from ^hom he received his order, and he eanno#|riYe 
notice of it to the heirs or executors, who happen to be abbont, ma} not he, and 
even ought not }ip, to execute the order'*'” And agvin* “ But, if flie heir, or 
executor, of the proxy, knowing the order, that was gi\en him, and seeing, that 
the absent master could not look after his own aflairs, and that there would bo 
danger of some, loss, if he did not take care of it; would not he be obliged tqdo 
what were in his power, such as tp continue to till tho hui, or to gather in the 
harvest ? ” See also Story on Bailm. §§ 202, 2<74. 

X Dig. Lib. 17, tit. 2, 1. 40 ; Pothici, Pand Lib 17, tit. 2, n. 59 ; Pothier, de 
Mandat, n. 101 ; 1 Domat, B. 1, tit. 15, § 4, arts 7, 8. 

3 1 Domat, B. 1, tit 15, $ 4, arts. 7, 8. 

3 Dig Lib. 17, tit. 1, 1. 26, Introd. ; Pethier, Paud. Lib. 17, tit 1, n« 77. 

4 Dig. Lib. 17, tit 1, 1. 26, § 1 ; Pothier, Pand. Lib. 17, tit 1, n. 77 ; FotUer, 
de Mandat, n. 106. 

e Dig, Lib^;i7, tit 1, 1. 58, Introd. ; Pothier, Pand. Lib. 17, tit 1, », 77 ; Dig. 
Lib. 46, tit $4 1 82. 

*e Wig. Lib. 17, tit 1, 1. 12, § 17 ; Id L^8 ; Pothier, Pand. Lib 17, tit 1, 7»* 
jf* 7 Lib. 17, tit 1, 1. IS ; Pothier Pand. Lib 17, tit 1, n. 78 ; 2 Uvemt on 
d0msft 806, 806, (edit 1818.) The same doctrine is still more soceikiedjr ox- 
iglyprt, in the Institutes. **Item, si adhuc integro mandato, mors vsltertttrlns 
est, vel ejus, qui mandaverit, yel illius, qui iimndatitiii 

Sed tttiUtatis causftWceptum est, si eo movtuo, q<ii dbi 
Iporans eum decessisse, executtts«(herif mandzteun^ tc 
riioqui justa et pisibabUtp^ii^ 
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• § 492. From the Roman law, similar principles have been im- 
ported into the commercial jurisprudence of the modern nations 
lof contfnental Europe. Pothier says : “ The mandate is extin- 
guished by the natural or civil death of the principal, (or man- 
dant,) when it happens, before the agent, (or mandatary,) has 
executed it. For example, if I have authorized you to pur- 
chase a certain thing for me, the power, which I have given you, 
ceases with my dedth) and my heir are not obliged to take, on 
their own account, the irnnhase made by y(>u after my death.” ^ 
But, (he adds,) although the mandate is thus (‘xtinguished by 
the death of the principal, nevcrthelc'is, if the agent, being igno- 
rant of the death of the principal, lias m good laitli transacted 
the business, with which he was ch.irged, the heir& and other 
representatives of the principal aie iioiinJ to indemnify him, and 
to ratify what he has done.”*-^ Again, he says: “ Ne\ ertheless, 
there are easels, in whieh the agent, although he has knowledge 
of the death of his principal, not only may, hut ought to, act in 
the. business intrusted to him. An lor example, if one is charged 
with gathering the vintage of another, and hear*' of the death of 
his priticipal%t the very time, ^heii tli“ vintage cannot properly 
be deferred, as the grapes of the country are tleni lit to be gath- 
ered^ and there is not time to achi**!* Iiis heirs thereof, who live 
at a distance, there it will be the duty of the agent to gather the 
vintage, notwithstanding such deatli.” * So, if the act, required 
to be done, is to be ddne after the death dF the principal, the 
same rule will apply.^ 

§ 493. Pothier adds aiiotlier most important exception to the 
rulei^as applicable to tlie bu&incss of commerce. Although, 
(says he,) regularly, every mandate endb with the death of the 
person “giving it, yet it has, for the benefit of commerce, been 
established, that the commission of these agents, (or manda- 


let Et kuiO simile est, qwod placuit, si debitores, manuiuisso dispensatore ^Htii, 
per ignoranfiam libcrto bolvcrmt, liberan oo^ , cimi dlimiui stricta jurirfVatione 
no® pAB t fff it lifeerari ; quia idii bobbaeiit, (|uaQi cui solvere debueriut. Inst 
Lib. 8, tit 27, §10. ^ ^ 

* Pothier, de Mandat, n. 103. * • 

8 Pothier, de Mandat, n. 100; Toth cr on Oblig. by Evans, n. 81, 448, 470 ; 

Id. French edit, n. 81, 443, 51 1. 

8 l^ier, de Mandat, n. 107. 

8 PetMer^ de Mandat, n* 11^8. 
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tones, ) shall last even after the death Qf the merchant, whlh 
appoint^ them, until it is revoked by th6 heir, or other suoces* 
Bor. And, in contracting for the business, to which 'fiiey artf 
appointed, they bind the heir of the merchant who appointed 
them, or the vacant possession if hh has left no helr.^ 


1 Pothior on ObUg. by E^ans n. 448; Id. n. 80, 476^ Id. French edit. n. 81, 
449, 511 ; Pothier, de Mandat, ii. 109. See also Emerig. sur As«»ur. tom. 2, p. 
120. Other illustrations will be found in Mr. Cushing's very valuable tianslation 
of Pothier on the Contract of Sale, n. 32. Pothier tliere sajs: “ In this con- 
tract, as in others, the consent of the parties may be manifested, not only 
between those who are present together, but also between those who are at 
a distance from each other, by means of letters, or through the intervention 
of an agent per epi»iohun, out per nuntium* In order that the consent of 
the parties may take place in tlie last-mentioned case, it is necessary, that 
the will of the party, who makes a proposition in writing, should continue 
until his lAter reaches the other part} , and until the odier party declares his 
acceptance of the proposition. This will is presumed to continue, if nothirijg 
appears to the contrary. But, if 1 wnte a letter to a merchant riving^ at a’ dis- 
tance, and therein propose to liim to sell me a certain quantity of merchandise, 
fot a certain price ; and, before niy letter has time to reach him, 1 write a second, 
informing him, that 1 no longer wish to make the bargain ; or^f 1 die; or lose 
the use of’ my reason ; although the merchant, on the receipt of luy letter, being 
in ignorance of my change of will, or of my death, or insanity, makes answer 
that he accepts the proposed bargain ; yet thcic will be no contract of sale be- 
tween us; for, as my will does not continue until his receipt of my letter, and 
his acceptance of the piopoaiiioii contained in it, there is not that consent or 
ooneurrence of our witts, which is necessary to c^onstituto the contract of sate. 
This is the opinion of Barthofus, and the other jurists, cited by Bruueman, adL 1. 
1, § 2, D. de contrah. empt. (Di^ Lib. 18, tit. 1, b. 1, § 2,) who very properly 
rejected the contrary opinion of the Globs, ad dictam legem. It must be observed, 
however, that if my letter causes the merebanj; to be at any expense, in pi^bceed-* 


ing to execute the contract proposed ; or, if it occasions him any loss, a9,^ipr 
example, if, in the intermediate time between the receipt of my first aiAl that of 
my second letter, the price of that particular kind of merchandise falls, and my 
first letter deprives hiip of an opportunity to sell it before the fall of the* price; 


in all these cases, I am bound to indemnify him, unless I prefer to agree to the 
j^hlSgei^ae proposed by my first letter. This obligation results fVom that rule of 
no persbn should suffer from the act of another; Nemo est alterius^ 
fpimgravari debeU 1 ought, therefore, to indejpnify him for tfie expense and 
^ occasion him by making a proposition, which 1 afterwards refuse to 
* JlWlihe same reason, if the merchant, on the receipt of my first 
tfisceiviiig the second, which cont^ns a revocation of it, or Ml 
HUanity or death, which prevents the conclusion of tjhe bteqpdn, 
fit and forwards the merchandise ; though, in that case, 
a costraot of sale between uS, he irill hHtel ^ to 
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♦§ 494, Similar principles will be found adopted into Ihe juris- 
prudence of Scotland. Thus> it is laid down by Ersklij^j^, in his 
Institutes^ that mandates expire by the death of the mandant, 
(the pirincipal,) both because it is presumed that the commission 
was accepted from a personal rcgaid^ to him, and because the 
will of the mandant, which alone supports the commission, 
ceases necessarily upon his death. Tlit‘y expire by the death of 
the mandatary, (the agent,) because the commission was given 
from the rnaudant’s special confidence in linu} But, (he adds,) 
if a mandatary, ignorant of the mandanfs death, continue to 
execute the commission bonrt Jide^ what he doth under that igno» 
rantia fiuti must be ratifif*d by the inandanfs heir; for, till the 
mandatary kmw of his CmplojerV death, it was hi> duty to go 
on in the management. But if the mandatary, ignorant, per- 
haps, that mandates are vacated by the ^leath of the mandant, 
shall, after his knowledge of it, proc eed to execute a commis- 
sion, which he had accepted at tlie dc'-ire of the deceased, what 
be d6es cannot affect the mandant's heir ; for ignorance of law 
can give no man a right to manage the aliairs of another, who 
had ^iven hkn no commisbion. Yet this is to be understood, 
rebus iniegris. For if part of the commibbion had IfCeii execut- 
ed before the mandant’s deatli, i)y which the inaiiageineiit would 
suffer if tlie whole were not to be carried mto immediate execu- 
tion, the powers given by the mandate are not accounted to have 
expired, and the mandatary not only ma\, but ought, to con- 
tinue his management.*'^ In the same manner, if the mandatafy 
should die after having begun a eonrse of managemenf, which 

% : __ „ 

compel me or my heirb to exeeuto the proJ) 0 ^e^l ooiititict, n(»l in virtue of any 
I contract of sak, but of iu\ obligation to iiidoiiinit} liuii, whkli losults from the 
rule of o(|«ity above montioueil.” The tleeisioii of thc^ Sapreuie Court of Mas- 
sachusetts, in MeCullorh r. The Eagle Insurance Co 1 Tick. 278, is in confor- 
mity to this general d(Hlrim‘. But the Eu^lish detisioiis are to the contrary, 
holding Uiat the offer by the mail ia a conliuuing oiler up to the time wHfen the 
other party assents thereto, and then becomes obligatory on both parties. Adams 
S. Liudsoll, X Barn. & Aid. 6#; Long on Saks, by Rand, (1839,) pp. 182, 183. 
See also Pothier do Change, n. 1 79. I And -lu h is now the well-settled English^ 
* and American law, on this subject.] 

» l^k. Inst B. 8, tit. 8, § 40; 2 Boll, Comm. § 413, (4th edit.) ; Id. p. 488- 
■480, (M|k edit) 
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to be earned on without deldy, his heir may execute 
" w|s left unfinished by his ancestor.^ 

§ 495, Reasonable as these doctrines seem, and convenient as 
they must be admitted to be, for the practical purposes of trade 
and commerce, it has beep^thought that ihey do not prevail in 
the common law, as recognized either in England or in America.^ 


1 Ei'sk. Inst. B. S, fit 3, § 41 ; 2 Bell, Comm. § 413, (4th edit ); Id. p. 48S- 
490, (5th edit.) 

® 2 Comm. Lect. 41, p. 646, (4th edit.) See also Story on Badiii *205 ; 

Ante, §§ 465, 406, 483 Mr. Thonij>«>on, on the subject of the limitation. of the 
agency, says: ** Mandates tennincae, in geneial, b} the d«‘atli of lln* mandant or 
mandatary; by the insanit} of the latter; by revwation; n iinru iatlon ; or 
by the sequestration of the mandant, which \e(«ts his estate, anti all the 
connected with it, in liU enulitors. The uiandataiy s bankruptcy tloi ^ not .ippt^ar 
to be inconsistent with the eenti nuance of his juandate. But the ot third 

parties are‘diflerently affected by its tennination. fiom the lause now stated, ac- 
cording as they >ha>e or have not lu'en lt‘d to believe in its continuaiue. Ao> 

^ person allowing another to even ise a gein^r.d management of hi^ aflains, whether 
by express or tacit maiulate, contract*' tliendiy an implied obligation to the pub- 
lic, that the mai|date shall be hi Id tfwmd him as eontinued, until Its teninnntion 
becomes notorious, or has been made known to the party contracting, {n this 
view, as the inandant’s death and bankruptry are notorious oents, the presump- 
tion is, that ever/ person is awaie of tin m ; and, then lore, contracts made sub- 
sequently with the mandatary, or acts peiloiiiied bv him, will not Ini valid, unless 
it is proved by the parties making them that these events were unknown to the 
mandatary or the contracting part>, and could not have been known by onlinary 
diligen<*e. Further, if a fa< tor lias advanced money before his constituent's 
death or bankruptcy, on the faith ut uood" consigned to him, he will be entitled, 
even afteu* theae events, to sel] the good*» for his indeminiication. Such advances 
change the contrai t from mandate to loan and sec urity. But, on thd jirinciplos 
which have been now mentioned, theie is no ground tbprcsuino that the revoi<*aji 
tion or renunciation ot a general tnatidaie, (neither of them being notorious,) 
are known to third particb; and, tfien low*, the contract*iot such jiartics with a 
general agent will be elleetual, unlesh it is proved that tho} knew, or ought to 
have known, of the renuneidtiun or recall. For instance, a servant, who had 
psfwer to draw bills jn his mastCr^s name, may bind him by bills so drawn after bis 
I^Vaiissal, if the party taking them hail not time to know of it The kind of^infi^ 
is necessary* to exclude this risk, shall be afterwards <*onsid6red 
"jiMbfriMbreiiee to the dissolutton of partnerhliip. In the event of the mai!tflapt*8 
. which is not in itself notorffiis, it seems to follow,, froiA the 

Implied contract with the public, that transaction h, made even after 
shall stand, unless with reference to partie^who knew 
cannot be said to be bond Jide to contract ; or 
regard to them, (as they cannot plead wattt A® 

ioMtty afinulled the mandatary's powers. Tba lalim 
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But it«niay be doubted whether our law deserves such a reproach, 
at least to the full extent in which it is usually imputed to it, 
Regularly, indeed, where the act to be done must be dosl in the 
name of the principal, and not in that of the agent, the authority 
is extinguished by the death of the principal, because it has then 
become incapable of being so executed.^ And it should seem 
that this would be equally true In the Roman law, and in the 
jurisprudenc(‘ of continental Europe, under the like circum- 
stances, I'he difference on tlijs suhi< ct between our law and 
the latttT to rest, not so much upon a diriercnce of princi* 

pie, as upon the diffeiencc in the modo'^ of execiiling the author- 
ity. Vndi‘T the Roman law, the agent ordinaul\ ( M'ciited his 
authority in own name, and therebj bound hi-^ piincipal, in- 
directly, by bis contrad, a manchifo^ and hiiii-elf personally*^ 
An execution of the authoritj in the n.une of his principal was 
not gericrally allowed or requiied. In tlK‘ jini'-piiuleiice of mod- 
ern continental Europe, the lule of the Roman law would seem 
jBtill to e0st, so far, that the agent ma\ bind the pniuipal by the 
act done in his, tlic agent’s, c>n\ ii name, t t inandnin ; although he 
is also at liberty to do the ait m the inme ol In- principal, in 
which latU‘r casehe ma\ escape from an\ jarsonal responsibility/'* 


andei tlie Imitlations, ,ipjnais lo holii ^Mih uganl to all mantlales, 
however limited in then tei ins, au» .n tt*il on htloie llie puhlu as giMitial luan- 
datea, the publie hem;; entitled to n*l\ on them a> litneial inaiKlatcs till thtii ter- 
mination is made kno^n It ha^ bun -nd lliat liiniltd iiurnlate-, (whn h e\pne, 
in general, from the imum*- aliisnh iiientioned, oi bN jKrfinmince of tlie biisi- 
tHeas for whieh thi\' weie gi anted.) ‘aie nut, like ireneMl powel^, capible of 
extension by mere inteienn ami lunut //</m * But the mandanl, In suffeiinu; ^uch 
a luandaiary to act, eiitei^ into the -une implied < ontiact with ihe puhlu* as m a 
general mandate, iiatncK , that tlu inamlale •'hall loiitinui til it*' termination is 
made known; and, theieiore, though it hi re( ailed, or lia\L nased, all facts fall- 
ing within the scope of it will be good, as> lo thud parties, unless its le^ocation is 
notoriotia, or has bt*en intimated to ^theni. The ease ot a limited partnerblnp, to 
he afterwards noticed, whu h entitle^ thud paities, attir Un dissolution, to rely on 
oantracts within the -lopi* of it, made b) aiij one pailmr in the company's 
1tta||ic,*ljoforc the dissolution is ma<le known lo them, alloids an illustration of 
thk principle." Thompson on Bills, p. 224-227, (2d edit. 1836.) 

• Ante, Jig 14 7, J 48, 488. ' * 

• Ante, 163, 271 ; I Staw, Inst. B. 1, tit. 12, § 16. 

• Ant% § 163, and note, 263 a ; Po‘li cr on Oblig n. 82 ; Smout i-. Ilberiy, 10 

1W& Wdtb. B. 1. 
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1!9lis i» certainly tiic doctrine in Scotland.^ Where the act, not* 
'withstanding the death of the principal, can and may be done in 
the ^name of the agent, there seems to be a sound reason why 
his deatb should not be deemed to be a positive revocation under 
all circumstances, and that a subsequent execution of it may be 
valid. [And this principle has recently bpen adoi)ted in the 
American law. Thus, where A had, by letter, requested and 
authorized B £o make sale of a tract of wild land for him, and 
B, in accordance with the request and authority as expressed by 
the letter, made a contract of sale apd received part of the pur- 
chase-money, and gave possession of the land to C for A, in 
accordance with the contract, shortly after the .deulh of A, but 
without knowledge of that event, and C afterward paid t lie res- 
idue of the purchase-money due on the contract to the guardrail 
of the heirs of A, on demand thereof; and afterward the ln‘ir8 
having brought an action to recover possession of said lands, 
and C having, thereupon, commenced suit against them to 
enjoin their^ proceeding in such actioh, it was held<j|.hat the 
transaction being a mattcT in puis^ and not by deed, or necessary 
to begone in the name of the principal, and being in good faith 
on the part of B and C, and within thc^ apjiarent authority of B 
as so expressed by A without knowledge of his death, the heirs 
and representatives of A are estopped to deny such apparent 
authority of B, and the contract is obligatory on them.^J But, 


) 1 Stair, Inbt. B. 1, tit. 12, $ Hi. 

2 [Ibh V. Craiio, 8 Ohio St. B, .'>20. Sut’ilT, J., in an able jud^rment there ‘‘aid : 
“ As a {ieneral rule, it is well iinde«*too«l that the authoiity of the ajjent, depend* 
inj? upon the power he possesses to rej>re«eiit his jirincipal, must be rt^jraided as 
terminated upon the termination of his power; and that the deatli of the princi- 
pal terminates the power of the a<;ent. 'Flie death of the principal is said to be 
a revocation, by operation of law, of the power of the a<;pnt to act as an agent 
And It is insisted (and there are some authorities to that effect), that a revoca- 
tion of the authority of the agent, by the death of the principal, nt^eeMsarily 
iCttvea ali acts of the agent doiie thereafter, in no respect binding ujioii the estate 
or l^reaentatives of the pnnuiiMh 

** I apprehend, however, that the weight of authorities upon tins subject njtt 
be AwHlIliO go DO further than to bold absolutely void acta ol the agent, after tktt 
dgaitb principal and without notice, which must ntcensimhj be done in iki 

nmne of the principal 

^ One ol l|ho okleat and leading authorities referred to in support of the ga&* 
jggal that aU^cts of the agent, not coupled with an intarosk, aftttf the 
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*where the act is required to be done in the name of the princi- 
pal, the same objection would seem to lie to it in the forei^ law 
as does lie in«)ar law. 


d<*ath of the principal, are absolutely void, is Littleton. But upon referring to 
that aiithorit}, it i.s lound to be iiierel} this. If Aian niaketli a deed of feoflP- 
meiit to lUiotlicr, and a letter of attorney to one to deliver to him seizin by force 
of the same deed; )et if li\ ery of seizin bt not executed in the life of bun 
which made the deed, this availeth nothing, for tliat the other had nought to have 
the leiunientN according to the purpoil of the said deed before livery of seizin 
made; and if there be no liverv of sei/in, then, after the decease of him who 
made the deed, tlie riiilit of these tenements is forllivvith in bi> Ik ire, or in some 
other’ (\>ke on Litt. § GG. 

“ Sir Ld«vard Coke, in his eoimiientarv on this section, remarks • ‘Here albeit 
the vvairant of attoniev ]»e iinhdinite without liiiutalioii of ani time, yet the law 
pn‘s< nbeth a lime, as Littleton liei* s^iih, m the life of him that made the deed; 
but the «h‘atli not onlv of the leolfor, of wlmm Littleton speaketh, but ot the 
feoffee also, is a coiinterniand in lawr nf the lettei i>f ‘tloniey. and the deed itself 
is become of none effeet. hernu'^t . in fhis i , mtfhini) rlnfh jni^sf ht forr hrni/ of 
sehin. For if the f»‘oiror dietii, the Inid des< einU to his lu*ire ; and if the feoffee 
dleth, livery cannot be made to his hen be< a>.se, then be ^h«)nhl take l>\ pur- 
chase, where beires were nam 4 .‘d bv wj. ot hn. • ition And In lew'th agrcith 
Bractoii. ojmtet tfooi^ /honmoni ot a*nt itt (Kitiifio, f onn in i ila tlona- 

torin e/ donatorii.^ 1 herefore, a U tt« r of attoiiiei to deliver li\ei^- of seizin after 
the decease of the feoffor, is v»>i<l ' 

“The same dwtnne has been afiplnd in the e.ise of fines and common recov- 
eries, in which it h^s uniformly been hehl, v\heu* an ajipearanee has been entered 
and a judgment Miffeivd iindei ami b> viitue of a wairaiit of attorney after the 
death of the vomdiee, that, upon the ihath of the voiiehee, the warrant ot attor- 
ney ta'camu void, and the jinluim lit theieon of no effeet. A\vnnc r. Wvnne, 
7 Moil. Rep. 50il. and Will. Bep. atJS, where the same case is reported. The 
action was one of cotniium recoveiv. 1 he reiover> was of Lister term, 1740, 
The writ of entry tested the ‘Jd ot Ai»ril, returnable {quiwL pasch.) the 20th 
April, fixing the appea ranee da v the 2.Sd, on which da\ the usoid showed that 
the cfelfendant, William I’hoinas, the tenant, appeared ami vom hed J. Appcrley 
and Alatlica, liL wile, whereupon a wiit of summons and trnnannntntJum was 
awanlod, returnable on the morrow of (Ma) lt*th), ot that }ear. The 

dedinius to take the wariaiii of attomey was te.sted tlie 2r)ib Apiil. The war- 
rant of attoiney was excuitod bv J. Api>ei*lev and wite, on the 30th, and the mit- 
tbnns by which it was scMit out of chancer) into that Court (the Common Fleas), 
wae tested the 8th of May. died on the 10th of May. It was held, 

that the w'arrant of attorney by A-ilathea, so executed, was revoked by her death^ 
and did not authorize the attorney to enter an appearance on the 16th, (after her 
jdeatii), nor authorize a judgment of reecvery. 

It will readily occur to any one, that in relation to the conveyance of the 
title of landi either by the execution of a deed of conveyance, or by sufienng a 

AamcTf 52 
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■ ^ 496. Now, our law recognizes this very -distinction in its 
fnUest force. In the case of an authority coupled with a vested 




common recovery, the power of the agent must necessarily terminate on the 
' death of the prinpipal. Kv^a deed signed and scaled by one, with the intent 
and wish to deliver the samefwould, from the necessity of the case, Iw ino[iera- 
tive to convey a title by delivery after the death of the maker of the <leed. The 
title of the land passing, upon his death, iuKtanter, to the heir or du\ isee of the 
• deceased, no action of the attorney, even if his powers continued, (‘ould atlect 
the title. * His action would have the same relation to the title as it would, the 
principal living, and having before con\e\ed the title to a stranger, if the attor- 
ney, in ignorance of the ‘fact, by virtue of his power of attorney, should after- 
wards execute a deed of conveyance of the same laud to anotluT. 

‘^But there \9 uo necessity oi this kind for holding the aulhurity of the agiMit 
to make contracts within his agency terminate insianicr ii])ou the death of the 
principal. 

“The termination of the authority of the agent by virtue of his ageuev, ujion 
the death of tlie principal, seems rather to rest upon the general rule of law, 
that the derivative authority expires with the original authority from which 
derived. 

“ It is said, as a reason'for the termination of the power of the agent ujion the 
expiration of ,thc power of the prim ij>al, that it is impossible tba^ the power of 
the agent, who is only to act for or in the stead of the princi{>a], as bis represen- 
tative can in fact be greater or (continue longer than the power of the principal. 
But the power of the principal may Im terminated by bankruptey or lunacy, and 
in the case of a feme sole, by coverture. In each of those cases, a r 4 »voc*ation of 
the agency by operation of law, bj change of condition or state of the princi- 
pal, producing in him an incapacity to art leyal/y, obtains under the general 
rule, as well as in case of revocation by the death ^f the princijial. The general 
rule thaf such change of state, tenmimtiiig the power of th<> principal to act, is a 
revocation of the agency by operation of law, obtains in each of tiie cases named. 
And the question arises in each, whether there is in fact an} exception to the 
application of the general rule. Is co\erture, bankruptcy, lunacy or death, ter- 
minating, as they respectively *do, the power of the principal, to be regarded as 
so terminating the authority of the agent, that liis aets are necessarily to be re- 
garded in all eases as void, and of no binding effect upon the representatives or 
estate of the principal V 

“ The general rule that a mere power or authority expires by the death of 
mtbar the principal or agent, is recognized in the civil law, as well as at common 
law. Yet under the civil law it has always been held that the aets of an agent 
4oltie in good faith in discharge of the duties of the agency, after the death of 
tbo And in ignorance of the event on the part of those concerned ia 

tfaa tratttti&iAiiy were valid and binding upon the representatives of the principal. 

1 I^OTOif ttt 11^5 sec. 4, art* 7-*8. 

“ l^Hliier^jlli treating upon this subject, says: < The mandate is extiiqptshed by 
^ jtatilfal or aWl death of the principal (or mandant) when it happens before 
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interest in the thinly, we have already seen, that it is not extift- 
guished by the death of the principal, for the very reason, that 


tlie apont (or manaatary) has executtMl it. For example, if I have authorized 
you to purchase a certain thiiijr for me, the power ^hich I have given you, ceases 
with my <leath, and my heirs are not ohliged to take, on their own account, the 
pun liase made hy \ou after my deatli.’ • Hut,’ he adds, * altliough the mandate 
is tlius extiiiguidied by the death of the piincipal, nevertheless, if the agent, 
beinii ignorant of iIk* death of the priiH-ipal, has in goo(i faith transacted the 
Inisine^s with wWeh he was ( harged, the heirs. and othei representatives of the 
priiKMpal are lioumi to indemnify him. and to ratify what he has done.’ 

“Hut while it is eoneoded tliat in Si*ot land ^ and in all othei <ountries where 
the principles of the eivil law obtain, this i^e recognized, that the acts of an 
airent, <lone horn) after the death of the prim ipaK but without notice of his 
death, are valid and binding, it inMSted that the same rule does not find favor at 
rommon law. 

“ C’haneellor Kent, in his Commentaries, vul li. page CHI, in treating upon this 
Mibjert, iise^ the following language: * Hy the (i\il law, and the law of those 
countries which have adopted the civil law, the acts of an agent done honn ride 
after the death*of the principal, and before notice of bi^ death, ar** valid and 
binding 0*1 his representatives. *Hut thi* eipiilable principle does not prevail in 
the English law; and the death of the ]>riiici[)al is an iii-^tant.iiuMiU't and absolute 
revocation of the authority of the agent unic-s the power be (on[)led with an in- 
terest.’ 

“ The great learning and deserve»lly high re]>utHtion of the author, has, doubt- 
less, tended to give more lonfidtuice to the <loclrine thus unijualifiedly expressed, 
than the authorities to which he rtde^^ for its siijiport would iepm to warrant. 
The first authority referred to hy Mr. Kent is the ea-e of I’lie King v. Corpora^ 
tion of BedKu'd Level, (I Ka#s Kep. iljG. Jt will be perceived, however, upon 
reference to the autlioritv, that the t|nesiiuii was only incideiitallv presented in 
that case. Che question arose as to the vniidlty of the act ot a di put registrar 
after the death of me priin-ipal registiai*. 'Plic Solicitor-gener.il Wilson, and Ab- 
bott, in their argujiieiit ujioh tins used the tbllowiug language : * lie is a 

mero tninlsterial oflicer, having no discretion to e.xercise; tins ino.sL like the 
case of a steward of a manor who may take surrenders and do other ministerial 
§ctfl, though not legally inv'csted with the ollice; because, as it is said in Knowles 
e. Luce, Moor, 112, those for whom such acts aie <lone know not the extent ot his 
title. And (here Maiiwood, C. Ik, who ilelivcred the judgment of the Court, 
compares it to the case of an iiiider-stewanl when the Lead steward is dcac^ 
wtioiii he consitlers to have a color of autlioiitv ; so that if he assemble the ten- 
ants and they do their service at the oiirt, the a<‘ts which lie does are good. And 
he distinguisiies that frtmi the ca.se of in oflicer who acts without cither color or 
right.* Lord El Ion borough, iu delivcrmg his opinion in the case, held that 4he 
apfM>intnient of the defiuty registrar must be regai*ded as made by the principal 
registrar Cole, and added : ‘ If, then, le were to be considered a.-* ihe deputy of 
Cb/e, his authority would necessarily expire on the death of bis principal. 1 feel 
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itcan still be executed in the name of the agent, he having the 
vested legal or equitable title in the thing, which he can trans- 


, jnyself pressed, however, with the authority M the doctrine in tlx' case of ^loor, 
that the acts of an under-stei^rd may be ^d after the ck^ath ot his p^itui])al ; 
and it is a very important point to be considered how far that may l»c cat i icd/ 
Lawrence, J., and Le Blanc, J., respectively expressed similar opinioiib upon the 
same question. 

“ Lord Ellcnborou^h, C. J.,on the next day dcliveml the opinion of the whole 
Court. In the opinion he uses the followinj; lanjjuajre • The else ]»rt s«.e<l upon 
us from Moot* 112, on bcin^ considered, is not, we think, an anthorif} ULMinst this 
opinion, where Manwood, C. B.fsays, “thcTe is a dnerbih between top\lioM 
grants by a stewa'rd who has a eoloj and no liirht to hold a court, aim one who 
has neither color or rijrht ; tor if one who has color assemble the tenants and 
they do their service, the acts are goo<i wliic h he do<*s, as tht> umhr^^ftfrai ft u ht u 
the head steward n dead” “ But this must be understo »d of at ts of the iinth r- 
steward after the death of his principal, and ttffore his dtath i\ knon u , for if that 
were known to' the tenants, what color could he ha\e to act ” ’ 

“The case of Shipman r. Thompson, Will. Rep 103, n is referred to b) Mr. 
Kent as another authority in point. 1'hat case was as follows An action of as* 
sumpsit was brought bj an exe<*utor, in his own name, against an attorney con- 
stituted by the te.stator to collect money tor him ot his tenants, to ret over money 
which the attorney had eollected from the tenants, as suih attorney, after tho 
death of the testator, the print qial. The main ijuestion Mcerns to ha\e been, 
whether the action for money had and retened could he maintained .igainst tho 
attorney in the name of the executor. The fiilhiwing is the language ot that part 
of the opinion #f Mr. B Fortescue, lw»forc whom tht* caust* was tiied, which 
seeifis in point : * It is quite a new d< bt, created by the d« fenthiiit to the execu- 
tor shtce the death of the testator, and a new caiiA of a( tion which was not sub- 
sisting before. The defimdant was never indebtt d to the testator fur tins money, 
and the pngtnal debtors, the tenants, are dint barged.' • 

“The case of Watson, etc. i\ King. 4 Cainpb. N. P. Kep 272, another case re- 
ferred to by the (ommentator, presented the question iiKideiitaliy as tollows: 
Maxwell, tho intestate, being the f>wiiei of three fourths |>art of the hliip Little 
William, in April, 1813, gave a power of attorney to one Ward,io whom he vas 
largel} indebted, authorizing him to sell them. He then sailed in the ship Effoit 
for Bermuda. In Februar}, 181 1, lie was with this ship at Jamaica, ami sailed 
in her for England with a large fleet, under convoy of II. M. ship Valiant. A 
hurricane soon after arose, in wliiih seveial of the fleet foundered. The KfToit 
parted company on the 7th of March, and was never more heard of. On the 
Sth of June following, Wanl, under the power of attorney, sold Maxwells inter- 
' ^ in the Little JVUham to the defendant, and indorsed the register in MfUCwdPs 
naMtttf. The suit brought by Watson and his wife, described in the doelaration as 
admiillstratrix of Maxwell, was an action of trover, to recover of King the three 
femrths of the ship held by him under said purchase. Among* other objections to 
jp^ooveiy, it was urged that the power of attorney, being coupled with an inter- 
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fer or change by his own act, as owner.^ And it seems rea- 
sonable. to believe, tiiat tlie same doctrine would be fully recog- 


est, was not revoked by the death of the intestate. Lord Elleuborough delivered 
the opinion of the Court, and i^ reported to have decided this point as follows : 
‘ A power coupled with an interest cannot be revoked by the pcrbon granting it; 
but it is necessarily rcvoketl )>y bis death. Ilow can a valid act be done in the 
name of a dead manV’ The o])inion wrn de1i\cred by Lord Ellcnhorough in 
181 j, ♦cn years after the opinion he delivered in the ease of 'fhe King v. The Cor- 
poration of Bedford Level, in IJ Ka-sl above rcfinped to ; ain] trifhout any qualifi- 
cation oj hut former opinion. The question as lo wlicther tlie ti^le of Maxwell 
had been translerred by his nnnn*. after hi-* death, being indoi-i d upon the reg- 


ister, is obviously quite a different one from the one under eon^i'leralion here. 

“ The case of Bergen \ Bergen r. Bennett, aW) < ited by Mr. Kent, (1 Caines’ 
Case^ 1), was biniph thi^ : On the 12tli April, 177G, llcnnett executed to \ an- 
der(|lt a lx)iid for JtiiUO, paiable in oiii year, and lor iiii ther -eeuiity pi\e a mort- 
gage* on sixty-scAeii aere^ ot* land, shortly atier ihi^', on the 8th ot Novemlier, • 

1 770, the nioitgag^n- died intesUitc. leading tie* respondent, Wilhelinus Bennett, 
fifteen sears of age, his eMe^st sou and heir at law. Tin* usual power to sell was 
coutained iii the mortgage, which, /ogWAcr u'Uh the r, wa-, on the lOib of 

April, 1777, registered in the otlice of the » ounty clerk, m /lo l»ook lor register- 
ing mortgages. In the registry the uioitgiige wa-, as usual, abi.ii-viat.a ; but the 
Qower was, tliougb not rtcoiiUd </.> tht>U d/", "Ct torib in the registry ot 

the mortgage in hire v,iKa, excepting a-< to the latur p.irl decl iring the sale to be 
a perjK*tual bar, etc., which was toiall} omitted. On the LSth ot April, 1 -HI, 
Teuriis Bergen, the appellant, purchased the bond and mortgage for i:700.^ In 
1783, the renpomleiit, the heir of the mortgairor, left the State and went to Nova 
Scotia. On the 11 ih of Manli, 1SU4, nothe of sale of the premises, at })ub ic 
vendue, was bv Toums Bi-rjicu. (la- .lay Axed by the nottee, tbe 

l,«*a.i,eewereoliVro<l ami .old at public vendue to Micltael Bergen, tbe other 
up, Pliant, for s:«o. The .sale ap,mare.l to have been U.rl, I" 

raepondent came Ita.k to that State, and on the 3d ot iebinai). IhCO, filul 
bill to redeem tla* pn for the rea^n, among others, • be. ause foe P° f 

contained in the mortgage expir'd with the hie ol the .lou-.r . ^ I 

delivered by Kent. J., reveramg the dm-ree ot the Court ol t P^‘; 

mitting the heir to redeem; and uimn the point ra...>d he 
lanenage : ‘ 1 eonelmle, therefore, that the jiower to »eU wa. not u^oked by the 
death !f tbe mortgagor, and that foe decree cannot be supported on the ground 

that vTBst taken in the Court below.’ r ‘ pmniucn- 

•• Tho ct»e of Harper ». Little, 2 Creenl. 14, also rcferi^en to by the con men 

tetor, only decidoa the familiar prineiple of law that a deed, nia< c a er i ^ 
of the picipal, in his name, under a jKiwer of attorney exm-med b I n whe^ 
living, is iuo^lative to convey the title of lamU. 

Mr. Kent ia^ of Hunt e. Admini»tri.tor ol Uousmanior, 2 M.u..u>s lUp. 214. 
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sized in onr law in all other oases of aothority, where the •act 
to be done may lawfully be done in the sole name of the agent 



Hunt filed his petition in equity charpring lAk Rousmanier, in his lifetime, bor- 
rowed of him, Hunt, $>1450, January II, ]82<^, and gave a bill of sale of his 
interest in the brig Marcus, then at sea, for collateral security for the payment 
of the loan ; and on the 13th day of the same month exo<mfed a power of attor- 
ney authorizing the plaintiff to execute a bill of sale of his inten.»st, three fourths 
of the brig, to himself or any other person he should think proper, etc., reciting 
in a proviso that ihe same was^\cn for collateral security for the payment of 
the note of $^1450, payable in ninety da}s, etc.; and that the intestate, on the 
Gth of May, 1820, died ; that the defendants, administrators of the intest«itc, had 
refused to pay, and he had therefore advcrtiM*d the three fourths of thi* biig for 
sale, by virtue of the power aforesaid, for the payment of said Uemand, but th.xt 
the administrators forliade the sale, and refused to siiflVr the plaintiff tf) avail 
himself of his said seciirih, etc. Upon hearing the case on demum»r the ow- 
•iiig points were held In the Court: 1. That a power coupled with air interest 
does not expire on tlie death of the person creating it ; 2. A naked powci does 
not necessarily expire with the death of the person ci eating it. And ujion this 
point the following langn.ige is used by Judge Story in giving the opinion : 
* When, therefore, it is sxiul that a naked |K)wer is extingiiiRlicd by the death of 
the person creating it, the language is meant to be coidiiied to those eases in 
which, as in the case now before the Court, the pojvc^ is to be c-\ot*utcd in the 
name and as the act of the grantor, and not of the grantee.’ Tlic saine ease 
afterwanls came before ^he Supreme Court, (8 Wlieat. 201,) aii<l was in that 
Court de( iderl upon the .same ground. Chief Justice Marshall, in pronouncing 
the opinion, resolves the case under the general rule that the death of the prin- 
eipal was a revocation of the letter of attorney ; and as the sale was to tie made 
in the name of the jirincipal, ami after his death teas Aniiwn, no power to sell was 
held b} the holder of the letter of attorney. , 

“I have thus particularly referred to each of the authorities given b) Mr. 
Kent ill support of the doctrine expressed by him upon this subject. 

Mr. Justice Story, in treating of the subject, is much more guarded and lcs« 
positive as to the doctrine of the common law differing from tlie civil law. ^ 

After mentioning the rule prevailing in Scotland, and recognized in all coun- 
tries where the civil law prevails, that if the agent, being ignorant of the death 
of his principal, hai»,«in good faith, transacted the business with which intrusted, 
his acts are to be held valid, he adds: ‘ Reasonable as these doctrines si cm, and 
convenient as the> must be admitted to be, for the practical purposes of trade 
and commerce, it has been thought that they do not prevail in the cominoii law 
as recognized either in England or in America.’ And here reference is made 
^by Mr. Story to the opinion of Mr. Kent already referred to * But’ ('continues 
Mr. Story,) * it may be doubted whether our law deserves such a reproach, .it 
least to the full extent in which it is usually imputed to it. Kegtalarl}, indeeil, 
where the act to be done must be done in the name of the principal, and not iti 
that of the agent, the authority is Q|itinguithed by the death of the jiriticipal, 
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Thus, for example, a factor, as special owner of the goods may, 
and indeed usually does, sell them in his own name.^ So, a 


because it has then become inca|tob1e of hi*}nj» so executed/ Story on Agency, 

§ 4yr>. Mr. Story did not insist upon any exception or limitation of the rule 
in relation to the revocation of the authorilv of the ag<*nt by the death of. the 
principal, inconsistent with the tloctrine i \]>rc-M‘d hy Littleton & Coke, already 
referred to. Jn §§ 147, 148, and l.iO, ol his work upon Agency, Mr. Story 
concede.s that the death of the priiicif»al nece^^arilj extinguishes the power of 
an agent to make a c^vt ffanre nmier .sen/ m tin* nanu ot his nrincipal, or to exe- 
cute a bond or atiy M»aled instrument, m the navit of tliejiiiiu ipal, after lus 
death, that can be obligatory u|) 0 !i his rcpre'^entali\e>». He, lio^\e\er, uses the 
following language in § 152 : ‘ Hut wln*ii an ac 1 is to be doiie^o? tJr in any, 
other manner than hy a written iristiuinent umh r then the act will be so 
construed, if it may be, as most eiVectiialh t»» at cuiiip'i-'li the end rc(pured In the 
principal.* And the same *do<’triiie is, with e(pMl ( le.irnes^, expressed in the 
opinion of the C'ourt in the ca-e of Hunt e ItteiMiiaiiici. 2 Misfui, 211. 

“ 'I’lie distinetion thiis'made betwei'ii at t*- <>f an agent In and neeessa- 

rily to be dune in the name of the piiiiiit) li. lUnl acts done lu and nut 
necessarily to be done In his name, let us ®p[tO'.e the j)nniij>al to ha\e appointed 
two agents to transAet business toi Inm it a nmnt{' di-'tain e One is LUiplo\ed 
and empowered to sell, survey, and gi\e [«»''' ‘"-ton ot hi^ lai* 1, and loixieive 
payment and Tcceipt therelor. The gthei igi nl is ant iion/» d to execute ’deeds 
of conveyance of the lands re.sjK'cti\cl\ lu pnn h.lMM's, njuai pieseiitaii >n of 
receipts of p.iwnent, n .speeuv«‘l\ , tiuin the othei aeciit, iip<»n their ttniira«tsof 
sale. Tin* lniiituti<Mi or exception to the iiile n*^ ogiiized h^ Mi. Moi} would 
hold the acts ol the agent, in selling, going possession, ami receiving ami receipt- 
ing the purcha.se price vif the lands, to be \aiid, even ii dom* attei the death of 
the principal, if done in good faith and io ignorance ol the event. The limita- 
tion of the rule wmihl hold those acts \alid and binding upon the ripreseiilaiives 
and estate of the principal as acts tn puts ; while il would still ivgaril the acts of 
the other aye nt^wi execiinng and dellNering <lecds in the uuuo of the principal, 
as vohl ex ami utterU iiioperat’ne lufourt// fi/Zt a fur the death of the 

principal. Ami the fact of the title of land. In an arbitiarv lah of law, passing 
iustantcr upon the death of the owner, deseiiii or devise, 'hows the iiectssity 
of the termination of the.iiowyrs of the attornev and iigt nt for the execution of 
the deeds, flVipon the death of the principal. 

“ AC the times that Mr. Kent ami Mr. Story respcetively^xpressed their views 
ujion tuis subject, the ivvocation of llie authoriiy of the agent by death, 1 am 
not awar*' of the existence of a single vvell-<*on&idcred adjiidieatv'd ease upon the 
point, eithor in this coiiiitr\ or Kngland. 

** It .seems (o have been upon the analogie.s ol the law, as those eminent jurists 
respectively viewed them, that each formed his opinion. 

“1 admit that since the time that^^lr. Kent expivsscd his opinion, there have 
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ttupetcargo generally buys and sells in bis own name. So, the 
maste/ of a ship, in the usual course of exercising his authority, 


been cases adjudicated both in this country and in £n|rlaiid far more in accord- 
ance with the doctrine he asserted than the cases ho leferred to ; and whieli cer- 
tainly seem to rather support Mr. Story's views than his own. In the case of 
Ri^s, Aertson & Son v. Cage, Adm*r, 2 Humph. 850, decided in 1840, the 8u- 
jireme Pourt of Tennessee refer to and fully recogiii/e the doctrine of Mr. 
Kent as expressed in his Coiumentaricb, voL ii. p. 645. liut it does not appear 
from the report of^he case that the correctness of the d^irtrine as laid down by 
Mr. Kent, was queniotled by either counsel or court Judge Gieen, who deln- 
ered the opinion in that case, perha|)S may be said to ha>e 2x»cogni/ed tbf* same 
•view of the law, ineideutall} , at the preceding term of that Court, in the case of 
Jenkins v, Atkins, 1 Humph. 294. In the case of Gale r. Tappan, 12 N. 11. Uep. 
146, in which it was held that a <lemand made by an attoim‘\. appointed b} the 
payee in his lifetime, after his death, was without authority, the Court sa\ gem r- 
all}, ‘that an authority of this kind is determined h} the deftth of the piim ipal.' 
But in that case it does not appear that the demand was made in it/tfnaruf of 
the death of the principal, or that it not a ease properl \ to be resolved under 
the general rule. The <loctiine, as iJWl dowm b\ Mi Kent, st*eins to liaM* been 
fully recognized by the King's Bench in the case ol Bladeb v, Frve, executor^ of 
Clark, 9 Barn. & Cressw. 167. But the limitation or exeeption to the general 
rule, here under consideration, does not appear fiom .tkt* report to have been 
argued by counsel, or particularly considered by the (’oui*t, but seems to have 
been passed, tfud hilentio^ as it was by the Supreme Court oi Ten in s<fee. 

“1 know of no other a($iidicated ease directly in point den\ing tlio limitation 
or exeeption to the lule existing at common law, as well as iindt r tin* eivil law. 
Kor are there perhaps a greater number of ailjudicated caM*s to be lound directly 
in fioint to maintain the couvcrhc of the proixisitioii. Biit*in tins deailh of au- 
thorities, 1 think the weight of authority, English and Aineriean, la in favor of 
the existence of the limitation or exception to the rule at common law, as woU 
as umler the civil law. And the argument arising from the analogies of the law, 
1 regard as very decidedly in fAor of the exception and limitation of the rule 
beitiir recognized. 

“The authority of the agent, arising as it docs from the relation of the agent 
to his principal, would seem logically to depend n^sharily upon the (*ontinuancc 
of tliat relation. But such in law is not the fact. It is admitted tl|gtone having 
been an agent, maygptfter he has ceased to be such, still have power to bind his 
primupal by his acts. The only real question in dispute between those afTiroiiiig 
and denying the limitation or exception under consideration, is, gs to the ortenl 
of the power of one hav ing ceased to be an agent in fact, to execute the otlice uf 
^agent 

“ Let us briefly advert to the authorities upon this point, which are undis- 


puted : — % 

“^rrison's case, as called, 12 Mod. Rep.*h46, is reported thus: < A servant 
l^er to draw bills of exchange in bis master's name, and afterward is 
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contracts in his own name, as navis} Thus, he pur- 

^lasos supplies, gives bottomry bonds, makes charter-parties, and 

turned out of sitvico/ ‘ Holt, Chief Justice- : If ho draw a bill in so little time 
after, that the worl«l cannot take noti< e o( his heiujr out of hcrvice, or if he were 
a lonjx time out of service, hut that kepi so secret that the world cannot take 
notice of it, the hill in those cases shall bind the piaster.* 

“IlowanI r. Tn^adwcll, 1 Stramre a leailiiiL^ case, was as follows: The 
defendant, who was .i< onsiderahle dealei m in n, and known to the plaintiff as 
such, though they had never dealt together before, sent a walepinn to the pUin- 
tiir for iron on liiist, and paid for it afterwards. He- sent the saim* waterman a 
wconfl time with re id\ inonev , who re. eived the uoods. ]>ut did nnf pav for them; 
atnl the Chief Ju'^tite rnh-d the sending hiin upon trust the first tine* and paying 
for the ir»>ods. w.ls giviiej him creifit so as to charic the defendant upon the sec- 
ond 1 ontraet. 

In treatiinj ot* when a rexocatiem of the ]K)wer of the agent hy liis principal 
takes t lh‘ci, Mr Stoiy sax - . * As ti» the aiient hiinM-lf. N^hject to xvhat hai already 
be**li stafc<l, it take-' i llc«t tioin the time when the revocation is made known to 
him ; and as to thiid ]»cr-oi.s, wdien it is made known to them, and not hetore. 
Until, therefoie. the revoi ation is so made known, it is inopci iiive. It known 
to tlie agent, as a'jainst hi" piincipai, lns rnjhts are irone : hut a" to thiid pel^nns, 
w-bo are ignorant of tin* ivv-n-ation, his act.s hmd both hine»lt <«nd prineipal. 
Thus, where an agciu y, constituted hx w^riling, was revoked, 1 1 ♦ the wiiiten au- 
thority was left in tin* h.inds t»f the agent, and he s.dist (juentlx i \lnniled it to a 
third perttoii wlio <lcalt with him as agent on the faith ol il, without anv notice of 
•the rex'oeation, the act ot the agent, within the scope of the authority, was held 
to hind the |>t im ipal. lienee it is, that if a clerk or agent is emploxed to sign, 
indorse, or at < t-pt hilU and notes for his principal, and he i> diM-harged, if the 
discharge is iu»l known by persons tlct'iltng with him, notes and hills suhsecjnently 
^nod, indorse*! or aecepUMl by the clerk or agent, will be biinling on tin* princi- 
pal. indeed, this hut another npplie<ition of the known ma\im of law and . 
equity, that xxlu-re one of two imiiK-eul persons must sutler, he "hall sulfer who, 
by bis euidideiuv or mIciicc, or eoinluct, has misled the *)iher.’ Story ou Agency, 
§4f0. 

“In the extra<‘l given. Mr. 8t<»rv fully approves the doetrim held in the ease 
of Anon. *>, Jl la prison, 12 MtHl. Itep. and nKo that of I»urd r. Kirk, 11 N. II. Rep. 
397, in which it was held, where an ageney, constituted by vviiting, i^ revoked, 
but the written autbority is left in the hands of the noent, and he e.xhibits it to a 
third person, who, on the faith of it, and without notice of the revocation, deals 
with him as an agei#, within the scope of its authority, the ])rincipal is boiuid 
tlnsTvby. Indeed, 1 apprehend, upon thi** point there is no difrerenee b(*tween 
the viJvvs entertained b) Mr. Kent and Mr. 8l*>ry. In bis Commentaries, Vol. ii. 
p. ti45, Mr. Kent, after aflirming the rule of the common law aud^the civil law 
to be the same, uses the following iai||^a< e upon the ‘subject ol the revocation of 
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sells the ship, in cases of necessity, in his own name ; and these* 

acts are constantly treated, when within the scope of his ordi- 

• 

• 

the power of the agent by the principal . ‘ Even if the notice had reached the 
agent, and be concealed the knowledge of the revocation from the public, and 
the circumstances attending the revocation were such that the public had no just 
ground to presume a re\ocatiQn, his acts, done under his former pouer, would 
still be binding upon his principal.* « 

Tt thus appeara evident from the authorities, that the actual relocation of the 
powers of the agent by the principal, docs not, in all caries, terminate his author- 
ity. Tn precisely such a case as the one under consideration, if the re\o< ition 
of the powers of the agent had been actually made b> the pi iiiiijial in his life- 
time, and he had proceeded to make sale as he did In mtiu* of the letter i\hii h 
be still held aild exhibited, all would agree in jironoum ing the acts ol tin ayerit 
binding, and the sale \ alid. 

“But by what reasoning from analogies, or otin rin«*e, <aii it be shown to be 
material in the case, whether the re\oi*dtion o! the powi ot the agent bi ivtw> 
ally fnade by the principal, or whether the reiotatiou be b) opfraittm of law 
merely V 

“In the former tasc the revof ation is inlciitional, ami at tualli mat le by the 
principal; in the latter it is onl} aceidenui, and to be infeiinl from a given 
state of facts and without the depressed will, ami ptMli.ips eviu against the will, 
of the primipal. Tlicie ih, then, no appaient riasoii wli) a reicaatioii ot an 
agency, by operation of law, bj' covertuie, banknif)ti\, Itiiiai or diath, should 
at all exclude the Jimitatiun or eMeptioii to the rule in •'iit h aiase as the jucMmt. 
The subbtanti\e fact, that the agent has leased to ha\e authoiit\ to icpieseut, 
his principal, obtains eipiall) lu either case. And }ot, paiadoxnal as it may 
seem, Jt is evident, from the authorities, that the ago nt iiia,>, umli i liiiatii iir- 
cumstances, continue to reprt^seiit and bind the iiitciebts ol his toiiiur piincipal; 
after the actual revocation ol his auLbonly. 

.“Now upon what principal does the obligation, impobcd \\\ the aits ot the 
agent after his authority has tciiiiina ted, really rest V It semis tome the true 
answer is, public policy. The great and practnal pur|K>bes and inierebts ol trade 
and eonimerce, and the imperious necessity of confidence in tin mu lal ami com- 
merrial relations of men, require that an agency, when ionsiitiited, should con- 
tinue to be duly accredited. To secure this confidence, and coiise<|ueiit facility 
and aid to the purposes and intercblsof commerce, it ib ailrnitted that uu agency, 
in cases of actual revocation, is still to be regarded as coittinuiiig, in such eases 
as the present, toward third perhotis, until actual or implied notice of tlu> revo* 
cation^ And 1 admit, that 1 can pc^’ceivc no reason why thi rule should bi^ heldt 
dififSrently in cases of revocation by mere operation of law. 

to me that, in all such cases, the party who has, by his own coodnet, 
poifrimily invited confidence and credit to be rcqjosed in another as his agent, 
aitd ll||a tiianeby induced another to deal|pth him in good faith, as such ageni, 
neither such party no^his represeuutives ought to be»permitted, in* law, to gain- 
ssy thi^eoinnrfsmii of credit and confidence so given to him by the principal* And 
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nary duties and employment, as binding upon his owner.^ Now, 
in all these cases of factors, (and (‘specially, if they are for- 


I think the authoritii*s cjo to that extent. (See Pickard v. Sear',, (J Acl. & Ell. 
475.} The exteriMNL* relations of eoniiAHTeo are ofU‘n remotcj as well as intimate. 
The applieation of thi^ clcM trine must include factors, foreign as well as clouie.stic, 
commission merchant', consignc'cs and su|)ereargoc^, and other agents remote 
from their prineiiial: and win) aie lecjuinal, for 'ong periods of time not unfre- 
([uentl}, by their principal to transact hii'inc" of immense importanee, without 
a possilulity of knowing perhaps e\en the jnohahle continuance of the life of the 
piincipal. It must not nniVccpiently happen that \aliiahle eargoc s are sold and 
pnn Ihiseil in forc'ign countries h\ the ai'ent, in obedience to his iii^rnictions from 
ills pniicipal, after and without knowh*dge of his death. And so, too, cases are 
const intly occurnn'i ot monc\ hconir c*ollecrcd and paid by agents, under instruc- 
tions of the pi inc’ipal. attci and without knowledge of his death. In atji these 
cases, thcic is ccruiiil} » vciy rc^a'on tor holding valid and binding the acts so 
done l)\ tin* ai!ctn*\ wliii h tie* principal had, in ills life, constituted and ordered, 
that then* wimld Ik* to hold \alid the aets of one who had cca'ced to he his 
agent, by re\ocation ot liis power, hut without notice to the one t^u^ting him as 
l4ient. 

*‘But I lmu‘ said, tint I think the wdght of ^luthorlties an* in favor of the 
limitation, or e-\ccption. lo the rule insisted upon; and 1 will ben* brieQy state 
the autlioritic.s relied upon in support of the propo'liioiu 

‘•It may he obscrvid. m thi* fir.st place, that the doctrine, as expressed and 
illustrated bv laftKton and \n Coke, is not ineoii'ist* nl with the liinifation ot the 
rule. In lh»* cU'C of .'slopmaii r. Thompson, Will. Kep. K*.'), Mr. B. h ortescue, 
in giving judgmcni, speaking nf mone\ collected of tenants of the principal ajhr 
Ills death, b^ an .nioine% appointed by him in his lifetime, remarked as follows: 
*The original debtors, the iciiaiita, are dw harged ; ’ intimating thereby that he 
regauleil the iKiunciit by the tenants to the attorney of the principal, o/Vtfr his 
death, as pAMucui to the repn sentative of the principal. In the case of Knowles 
a. Luce, Moor, 112, Jusii.e Manwood held, that, where the under-steward, not 
hiotcwg the death of the Iiead-atewaBil, had assembled die ten.in'.*^ and thev n‘n- 
dered service umlcr him, although he had no authority in fact o/7( r the death ot 
the licad*»U*ward, his death not Iwing known, it wa.s such mJo; o1 authority, on 
the part of the under..‘.leward, as to make obligatory his acts of receding the 

*^«And the same doctrine is clearly reeogni ml by Lord Eilenborough, in the 
ease of The King r. Bedford Level, 0 East, 3.76. In the case ot McDonald r. 
McDonald, Buck, cited to Justice Bailey in the, trial of the case o a« es 
V. Free, 9 Bam. & CVessw. 167, it was said, and not di^i>uted, that the \ ue- 
q.lfc/wfem>d to » .-wetritMl by Uni MaiMiobl. in ^hicl. he held, that .ton? 

under a power of attorney in India after .he of the ^ 

ronct iff the fact, were to be held biudiifg upon his representatrtos 


I Antfi. S a«. 116-123. 204-300. 315. 
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eigd factors,) and supercargoes, and masters of s^ips, cases must 
oonstantly bave arisen, in which the principal has died during 


. • 

Crimes, 317, it is said : ‘ Again, the death of the principal will operiftc as a rev- 
ocation of the authority/ etc. ^'But where the factor or broker ha^ authority to 
do an act in his own name, then it would seem that the death of the principal 
will not, ipso facio^ determine such authority.* In Chittj on Com. and Maiuif. 
233f the law is said to be, that the acts of a legal agent may be good, done after 
the death of his principal, before notice thereof to those who are iiiten**4ted in 
his acts, as being done under a color of authority wbicdi strangers i oiild not ex- 
amine. In Chitty on Coutr. 10^ is the following language * * And it is said tlmt a 
side or purchase by an agent, e\cn after the death of his piiiuipal, if iin.de A\i(h- 
ont notice of the fact, will bind the represcntati\c*s of the h’t^^ei.* In the case of 
Davis w. Lane, 10 N. H. Rep. 156, it was held, tliat the authority oi the agent, 
when revocable by the principal, il'as suspended or re%okcd liy his liinac>,in 
consequence of an entire loss of mental power. But licM o/so, that it ilie pnn- 
cipal, by letter or otherwise, had enabled the agent to hold hini'^elf out as haxing 
authority, and the incapai*ity of the pi^iieipal is not known to those dealing with 
the agent, within the scope of his apparent authorit) , the priiu ipal and thosq 
claiming under him, are precluded from setting up the iri'^anit} as a rc\oca- 
tion. 

“At the September term of tJie Supreme Court of IVnnsj Uania, in 1H42, 
the question under consideration first came before that ('ourt, in the tase of 
Cassjday v, M'Kinzie, 4 Watts & Sers 282. To sustain the plea of }iayment of a 
certain judgment against Peter Cassida^, entered .\pfil t, 18.{7, m favor of Eli 
M'Kinzie, the executors of Casbida^ offered in evidence the foliiovuig tnder. — 

Mr. Peter Casidy please pay to the ivearer Kqjiicrt Burgoon whatever Mini 
of mney the Court should make to me as 1 am nut able to i oiiic up to Court to 
it myself and 1 dogt wish }ou to pay it to John M'Kinbcv and the re< cijit of 
Robert Burgoon shall be good to you for the same. 

“‘ELY MKINZKE. 

“ ‘ N. B. pay the money to no person bu| Robert Burgoon.* 

“ The defendant below then callinl Robert Burgoon as u witness, to prove a 
number of receipts given by him lor money upon the onler, and the payment of 
the money as thereby expressed. The leceipts were respectively dated fckpt. 
29, 1838; Jan. 11, 1839; April 15, 1839; June 12, i83v; Kov. 8, 1839; and 
Nov. 15, 1839. The receipts wen* admitted to be genuine, but objected to on 
fbeiHround that the payments to Burgoon were not binding on the plaintiff, fko 
lltaa appointed administrator of M*Keiizie, June 21, 1839. 'Phe defendant also 
offtvtd to prove, that the intestaU* went to the western country soon after giving 
^ to Burgoon ; and that the money was paid • Burgoon witbourguj 
of Ae death of M'Kenzio. The Court excluded the evidenee uud 
of eiiccptiona. v 

before the Supreme Court, insisted that the tncmdjr 
lljr CMtidajr, before knowledge of tbe dentfa of «■** 
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the agency, or during the \oyage and adventure ; and yet 
transfers and sales have as constantly been made, when .the 


a valirl pa\inint It tlu «lcl nilint in (iror that tlu (hath of the 

pniKiial MKtn/i( w is i tcvo ation »f tin mwcroftht a^cnt, Bui^oon, and 
thiiifoii lilt pi>iiiintsto Hnrfioon W(tP u>il , 

“ Tht Supiuiii Court Ml', unanim nis m the opinion that the arts of the 
agent, done attii th It ith of the prim i[ il mi with ut knowled^i of liis death, 
v,tn l>iii(hn.r upon tin piitiis lli.iis J n t’ n\tr tin opinion of the 
C'ourt, us(s till following 1 J Iun m iu\ his httn paid In the debtor in 

good filth «iinl U(tiM I \\ till i^cntin^iod t uth ami wh-v ^'lOuld it not be 
good will u the authoulN is n V ilk ll\ 1 ith i«. it tonksstdlx is wmii txprtbsly 
n\uk(db\ tlu ])iimi{)il m bi 1 ti t im Can it bi Ihit a pa}ment 

in idt to dll i^t lit lioin i hm i^n nii tn in I If m om of our i itiis to the wost- 
eiu ^ di" tniplh\(dtu tin sp^nl pnpw t iilli(.tingd iitsis'Oid occause 
hi> piimipd uii\ lii\( li 1 li MM 1 1 \ l^iic tin Ktuil iLCupt of the mone> ^ 

, It woiil I Ik no i t t tlu nt in I ui i^t t > tlu dtblor 

• 111 ihi i IM »t l)i k 1 \ i t U i Tig ^ r>n-(ui 17 Misdoiii Hep. 

2H tin sum ipn-tioiii ii bilirt tin Nupicnu Cdiitd Miv>oum at its Oito- 
b(i tiMu, 1*'»2 I In h I illy oi h it C lurt w i> tin. smu is in rtniisihama 
The ( unit Will fin 111 iiu ii*' ill till upi n i thit tin juh tint th ut of an agent 
doiii attii till di ith ot ttn pi lui] il wiiuoiit uotui is \oid 7 //( 6 > to those 
aits whi h mud U dom i n i oi tin priiuii il md uu^ t ihoM acts which 


till Jiiut nin <h) in hi ( wn n urn 

«Ilut tlu tast lift 1 I ((*n uUiitioi is not om in whnh the uts of flu agent 
could on'. I c\nui. d 111 111 III )l the 1*1 mill, il 1 lit a ’cnt La TeriA wm 

not ail u lit 1 1 ii'i ' th Hill tif ih liiitl Imt onli to in.^otiUi a bauam aith 

somi out III It liiiiiti to till .oiivoaiiM Hit m^tniction. _titn b\ the pimci- 
pal to M II «. 1 . IS foil .« I would iH M n al id James if jou viould sell my 

laml 1 lui itiMout to s, 11 do tn to sdl il %ou c in, and I will satisij you for 

It I M ini i III U> do till Ust M.U i in foi mi , Im I un iiooi ana need). Unddr • 

the in Mil llins ,riuii I i lut' mi.dit’ nt m«h a'fbil contiatt, u^n 

caitbiim . tii. littci and haie ^un possession and reeinid put jiaimcnt . 

.. ill, ,i H no n. ... neiesmti fb, the lontrnt of silo m thn is , to h ve teen 
mwlemMemm ot tlu pnnnpal thin the u '''’“I'* *’7'' 

made acontmit to. tin sito ot a ho^. or am other irtuh ot pusonal property , 
in the name of the pnnt.,Ml The ict of ikl.iu.nsihc ho.s. . ... “f 

givin, .m^sston of the land ...^o L, 

dha««.K.ney,.nd promimn!! a pootl t.tU » 

be a valid execution of smh apcniv Ihu Caer- 

» Taunt »7i. a^s. E*\Un‘UrEme‘ the pu.^ * 

rr»“ » -■■“..it.t . 

HHoWiiis: «'Ih. almvo minuoned promises comprived m lot .a, were V 
loldio David Howeu defendant IhIow) foi 

5ti«i Sthui «ent!!.ed. and David Bowen, the p«rth«or oi h^|lwlbrfd*r 
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d&ath of the principal must h&ve been unknown. No casb has 
» yet been decided, that, at the common law, the power was 

pf the said lot, and Thomas Morris, £s(] , the maj or of the* said corporation, on 
behalf of liioiself and the rest of the burgesses and commonalty of the borough 
of Caermat fhen, the \endors of the premises, do heieby mutually agiec to per- 
form and fulfil, on each of thgir parts respective!}, the within conditions of sale. 
Signed, T. Morris, Mayor. David Bowen.’ 

** And which contract of the md}oi afterwards, on the 22d of June, 1801, was 
approved by resolution, and order dtil} made and entered at a corporate meeting 
of the borough, held in pursuance of their charter. After being t\%ice argued 
at great length it was unanimousl} held b} the Court, Mansfiild, C fl , gning 
the opinion, that the contiact was * on behalf of the corporation ’ Tbe ma}t>r, 
says the Court, *did not contiact on behalf of himself persoiicill}, but on Ik half 
of the corporation ; that he acted iticrel} aa an agent* 

^*The letter to La Fcir}, it i> tq^e remaiked, was not a p«wer of attorney, 
or intended to authorize him to conWy the lands, onl} to iiiaki a tuiitiat t oi sale, 
a bargain. So when A, an agent dul} autlioiizul, wiotc on a note, * b} author- 
ity from B, I hereb} guaranty the pa} aunt ol tins note/ and bigtu<l in hib own 
name, A, it was held to be the guaiaiity of the piiin ip.il, and not of the agent. 

E. Mar. /nv. Co. u. DtWoiJ, 8 Pitk. 5b. 

“Although the lule is «oinewhat stint in lelation to the mode of executing 
sealed instiumcnts b} an agent, where, fiom the objects of the instiument, it is 
essential the} should be in the name #nd under the seal of the jnincipal in 
order to give legal opeiation to the same , vi t the lule is less stiict, and, iiiih ed, 
receives a liberal expoMtioii in all coiiti n ts not undei seal made bv the agent. 

♦ ‘In such east*s/ ba}b Mr. btoiv, ‘in fuitherance of publn polity ot i luouraging 
trade, if it <an, upon the whole iiiMiumcnt, he collected that tin tiue ohjtM t and 
intent of it are to bind the pnnupal. and not the agent, coin t'. of^justn e will 
adopt that construction of it, howe\ei informall} it ina} be isprc'-^cd* The 
same doctrine h laid down by the Supreme (’ouitol the United Matis in the 
case *of Mechanics' Bank of Ale Vcmelria v Bank of Coluinhia, 5 la d 

also by the Supreme Couit of Yoik, in the <aH*s of IVntz v Stanton, 
10 Wend. 271, and Townsend r. Hubbard, 4 Hill’s Ili'p. S.'il. 

“The contract under coiibideiation would fall under *\lns lilieral e xpositioUf 
and would have been obligatory upon the priruMpal, if he had **urvi\ed, even 
though his name were not suhscribc'd to the < oiitract. It would have been suffi- 
cient that it appeared on the iace of the contract that it was made for him b> the 
agent. 

“ If, then, any contract, made b} an agent after the death of his principal, 
yrtthout knowledge of the event, in law can, and in equity ought, to be held 
biadingf this is such a contract. 

^ ***§ the weight of aulhoiity is in favor of the rule being the same at 

%omm iitw as in the civil law, in regard to acts thus done after the death df 
the piri|A^ But if doubtful, or even if the weight of aulhoiities were agaiiil^ 
. thd eaistbg at common law, in favor of the ^finding character of the 

,aata the reason in favor of the exception is unanswerfilile/*] 




DISS.OLUTION OP AGENCY. 


CH. xvur.] 


627 


not lawfully exercised after the death of the principal under 
such circumstances. On the contrary, the general understand- 
ing seems to be that the aet'>» done by the factor, supercargo, 
and master, are, under such <*ir(*unistances, binding upon all 
the parties in intcTest. These case*, seem, in truth, to be dis- 
posed of by the single consideration, that they either are, in fact, 
cases of powers coupled with an interest, or are governed by the 
like analogy. 

§ 497. The same doetrino si ein«^ to be understood to apply to 
cases of policies of i^'^ur;uJCc, procured by iu’^nrance brokers in 
their own naini's, but for and on behiilf of tlu ir principals, 
whose right to receive the moiicvs tor upon "luh policies, 

after the death of their piincjpal", i*^ admitted, without any dis- 
tinction. whether the ileatli lie known or unknown. Being par- 
ties to the contract, thej are treated, as to the underw’riters, as 
principal*^, for the p^l^pO'^e <'f rueiMinr suth lo^•^es.l And, if an 
insurance broker were authonzeil to procure a policy of in&urance, 
and should t‘\eente hi-^ orth i , but beiore the e\f‘eution thereof 
the principal ‘nhould, unknown to him, die, it would certainly 
deserve eon'-uleralion. whether, in sudi e i-e, tin ])oliey would 
Im* utterly void l»j the siijijio^d rtwiTtMtion of the onlti by opera- 
tion of law. 

§ ‘Whether, therefoie, our law he so strict and rigid in its 
charaider, as to the implied re\oeation, rc'-ulting from the death 
of the priiuipal, in ea^es where the aireiiej can he, nay, ordiila- 
rily i'', and should be, executed in the name of the agent, and not 
<)f the principal, ha-^ been often supposed,) is a point, which 
may, perhaps, be entithul to further eoiisideration and exaniiua- 
lion than it has been tliousjht hitherto to require.- If it be thus 
strict and rigid, ft certainly iiiiist iinoKe xery many practical 
iiieouvetneiieos and embarras''nients, wdthoul obtaining any clear 
assignable good to the eounnunity' at larger But, upon such a 
subject, it is the duty of the commentator to abstain from any 
further reflections.’* , 


1 Auto, §§ 161, 2735 ,3*14 * , 

• See IMck f..Papi*, 17 Missouri, 231. . . * 

® Att to how lar a rc%iH*ation of autUouty b} the death of the principal, mi- 
known to both parties, will affect the \Mth liability for goods purchased for 
the principal, see Siuout c. llberr\, 10 Mcea. & Welsh. 1 , Ante, § 465 a. 
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^4d9. Sixthly. Aa to the diseolotiondlrdeten&iitationbf agency 
by libe extinction of the Bnbjeot-matter of the agency, o^of the 
pdncipal’s power over it, or by the complete execution of the 
trust confided to the agent.^ Neither .of these cases can require 
any illustration to make them more clear or intelligibfe. The 
dissolution results from the very nature of the agency. If the 
snbject*matter of the ageney has become extinct, as, if the prin- 
cipal authorizes his agent to sell a particular ship, of which he is 
the owner, and the ship is afterwards lost, sunk, or destroyed, it 
is manifest, that there is a physical impossibility of doing the 
act. If the owner has sold the ship to another person, before 
any sale by the agent, there then arises an implied revocation of 
the authoiity.* If the agent, in pursuance of his authority^ 
makes a complete sale of the sliip, the agency is, functus officio^ 
and, therefore, has its natural termination ; ^ [and the agent can- 
not rescind the contract^] So, if in any other manner the prin- 
cipal’s power over the subject-matter becomes extinct, the agency 
over it also ceases. Thus, a guardian ceases to have any power 
over his ward’s property, when the latter comes of age ; and, 
therefore, the guardian cannot authorize any further act to be 
done respecting it.® 

§ 500. Here these Commentaries upon the Law of Agency are 
brought to their natural close. Upon reviewing the whole sub- 
ject, it cannot escape the 'observation of the diligent reader, how 
mbny of the general principles, which regulate Jt, are common to 
the Roman law, to the law of Continental Europe and Scotland, 
and to the commercial jurisprudence of England. To the latt^, 
however, we are indebted, no| only for the fullest and most ctom- 
(nrehensive exposition of these principles, but for the most varied 
and admirable adaptations of tliem to the daily business of 
human life. It is, indeed, to be numbered among the proudest 
achievements of EAgland that, while the peculiar doctrines of 
iier own common law have been cultivated and illustrated by her 
!|lkwy»s, and administered by her Judges, with a sagadty and 


on Bailm. § 207 ; Fothicr, de Mandat, n, lf2. 

§ 207. 

Agency, 188, 18D , Setoii v. Slade, 7 Yes. 276. 
flil Bush, 10 Alabama, 886 ; Smith v. Bice, I Bailef, 64^^ 

kfaHnlUiir iRaSIrwl a 907 • Pnf'ltSafi vt 119* a JiajL. 
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learning and ability rarely equalled and never excelled, West- 
minster Hall has promulgated the more enlarged and liberaj prin- 
ciples of her commercial jun-prudciice with a practical wisdom 
and enlightened •policy, which have commanded the respect of 
the world, and silently obtained for it ui authority and influence, 
more enviable and more extensue e\cn than those acquired«by 
her arts or her arms. 
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When he can, 01 eannnl, delegate bis power . . 14-16, 29, 34, 1 08 

Different Linds oi agents ..... 23-37 

Attonie} in law . • . . . . . .24 

Attoriic) in lact . . .... 25 

Auctioneer . . . 26,27,107, 108 

Broker . * . . . 2S-32 34, 109 

r.etor ...... 33-35,110-113 

Consignee ...... 33-35 

Supfuargo . . ..... 33 

Ship'M husband . . .... 35 

Ma>«tei of ship . . 36, 110-123 

Partner 37, 124, 125 

Cashier of a bank . . . . . 114,115 

Sub-agent .... 15, 201, 21 7, 386, 390 

Agent cannot act for both parties ordinarily . . 31, 210-212, 214 

Power of joint agents . • • 42^ 43 

When power Joint and se\eial . . 42-44 

How agent must * \et ute authority . 42, 14, 57-90, 144-181 

When joint sale for se\eial piineqial^ good, or not . 179, nafa 

Appointment of . . . • • • * 46-56 

Mode of apiKuntmcnt of . . • • 46-56 

* When It ma> be by parol .... 46-56 

When it must be b) deed . . 47-49,51, 52 

Authority of, wlien implied . . • • 54-56, 84-128 

Incidental pow ors of . . . • • 58-61, 84, 97-125 

What |K>wers not imjdied . . • • • 76-84 

How jmwer of agent to be executed . : . . 86, 146-173 

What acont may do in cases of ntce&sity 85, 118, 141, 142, 198, 194, 198, 
^ ^ 208, 287 

Wlien bo may M il on credit . . • • 

Wbonnit . . . • 60,109,110.209 

When can bind principal by eigning bdl of lading . • » 

tVltAn litt nMbv inaurA - • • • * Hlf I « 


IVhen ho may wll on credit . • • • 

When not * • / 

When can bind principal by eigning bill of lading 

When he may insure « • • * 
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AiQKjrr, Cl 

When be is bound to insure 
When hitjdeclaratiotis and representationi^ bind his princi* 
pal, or not . * . 

Duties and obligations of, to^bis principal 
Mode of executing authority by . . * 

When the authority must be executed in the name of the 
principal 

. ^ Contracts of, when void . . , ’ . , 

What is a good execution, or not, of authority 
What in commercial instruments 
When agent liable on an instrument or contract, 
or not ^ . 

When he may sue in hia own name • 

When not .... 

Diligence, what is required of agents 
Duty of agents to keep accounts 
lustruc lions to be followed b) , except in eases of 
unfoieseen emerge nc} 

When instructions ma^ be de\iated from dfc, 


HestDia 

111 , 183, 198 

AM 

144-216 

146-182 


147-160 
. . 166-171 

. 147-160, 179, note 

s . 154-160 

116. 154-160, 266-300 
. 112,161,303-404 

28, 301, .{02, 402-401 
182-180,200 
. 203, 201, 208, 3J2 


Not to mix Ins pHncipal’s propeity with his own 
Must conform to usage ot trade 

For what negligences liable . . . 192,108-200, 

When he may employ a sub-agelit . 

How he must deposit the print ij>al s money . 

When a depositai^, duties of . 

Profits made by, belonging to principal . . 192, 

Cannot purchase ior himself, at expense oi to the injury 
of hid piimipal ..... 

When deemed a trustee for hts pi iiKipal 
Having an adverse interest, cannot act lor his jirincipal 
Cannot set up title of third pt^ns, adverse to the interest 
of his principal ..... 

Duty of giving advice and notice to principal 

Cannot act adversely to his princ ipal 

Cannot be both buyer and seller 

Cannot recvive applic‘ation foi insurance from himself 

Cannot set up title adverse to his principal . 

Exception, where principal has obtainecl goods by fraud 
Agent acc'ountable orily to immediate pnne ipal 
When bub-agent is accountable to, or not 
M iVhen responsible for conduct of sub-agent, or not 
Wlien responsible for negligence, or not 
Ligbilities of agent to principal 


.80,189-102 
118, 141, H2, 1^.0, ru, 
108, 208, 2.07 
20o Jn'), 20S 
, 7h, 1 IS, lOO 
202, 201, 217 
. 201 
200, 20S 
. 206 
207, 214, 310 


100 , 


^ Par nonfeasances and misfeasances 
far wlutt damages liable 


180, 200, 


210 . 211 
2I(», 211 
210, 211 


. 21/ 
. 208 
210 214 
0, 210-214 
. . 0 
. 217 
. 217 

. 217 

201,217 0 
201, 21 7 o, 2310 
200, 217-220 
217 5-235 
217-220, 333 
217 c-228 
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AGENT, ConiinuefI, 


Remote and proximate catisc of (lamas;e 
bvt] 


* Sections 

. 217^-221^ 

235-261* 
222, 236, 288 
195-198, 235 
285, 238 

85, HI. 142, 193, 194, 201, 208, 237 
23*9-261 


Defences of a;retit ajotainst suits by the principal 
No loss or damage to principal . 

Illegality of transaction . 

, * Speculation against public ynilicy 
Deviation from necessity 
Ratification by the principal 
What'araount*^ to a ratification 
What is no defence to agent 
No defence, that in other cases the principal h re- 
ceived benefit .... 

Defences of agent aorain^'t suit*' b\ third pc i^ohn 
L iabilities of «i"ent^ to third per-^oiiN 
< )ii coiitrac ts . 

When airent iitible on contract . 

Liable cm cuntract in hi" civmi mine 
'When he lias no autlmiiu 
When principal not diM lo"cd 
When agent a fneejn fat toi 
On writtc n conti.** t 

On c Qiitrac t unde r '‘cal 117 1 “»n, i VJ- 
When flieiv i" no other u*"|ioii-i ilt jinii. ip, 

On implied comr e t 

CtW** of private agent", a« ting lor p»iMi « oiupanic 


252-261 
. 223 


When agent and prim ip 0 are boili liable 
When agent is nut li ibh* 

When no ciedit given to him 
In castMif vohintarv a""Oc latioii" . 
Liabilities of agent ot club 
What is pnxil of e.\cIii"ivo credit to 
Effect of excdu"ivc credit to 
Kited ot Living time to agent 


Liabilitv of agtnt to third peiMiua loi mono) paid hmi l*\ 

luLstake ..•••* 
Liability of, lo tim’d person^ for torts 
When not liable , 

When liable for toils or negligence-, of hi" ‘iiTb-agcnls 


. 223 
. 411 
2C1-323 
_>0]-.307 
15:)-159, 2(12 292 
2(14-275 
204,265 
200- 2(,H. 208 a 
2u\ 290, too 
209-278 
■■>0, U 0. 273. 277. 278 
il ^ 2^0-290 

274, 270-279 
270-279, 
2S;>-288 
IhO, 101, 278, 291-300 
201-263 
287-300 
287-289 
280-289 
297-300 
.434, 447-449 
. 134, 447-449 


When not 


Kot lialilo for his own nonfeasanrcb to third persons . 
But i" liable for misfeasances ' ’ 

Reason of the distinction between nonfeasances and 

misfeasances ..***' 
Not liable for wilful trespaosei of sub-a<:ents . 

Public agents, when liable on conirai-ls, or not 


. SOO 
308-322 
S08S-311 
201, 217 (I, 
315-322 
. 217 0, 313, 314, 319 
308-310 
308-310 


308-310 
. 819 
. 302-306, 412 



^ * 

♦,*, . " t 

AGENl; Cot^ved. ' * ‘ ^ 

When liable ibr fortlmie or not ' . • . 307, 

Rights of^gents as to prineipaH 

Commsaions and compensadon . • 

Del credere commUsAon . 

When commissions lost or forfeited 
Commissions of, lost by illegal transactions 
So by neglilence 
So by fraud Isr misconduct 

• So by gross omissioii to keep accounts 

By breach of orders 
Reimbursement of advances of . 

Ad\ ances of, ivhen forfeited or lost . • « 8S(^ 

Expenc^es and disbursements of . 

W^hen forfeited or lost 

Reimbursement of damages to, when and what 
Rights of, ?r. personam^ against print ipsil , 3t2, 

Expenses of, after revocation of autluuity when pa} able 


813-S22 

S24, 827« 
. 823 
390-884 
. 830 
. 381 

833, 834 
. d32< 
. 333 
835-338 
313-350 
885-387 
344-350 
. 339 

350, 335 


or not . . . 

Tersonal remedies of against principal . 
Right of hen of agent . 

Particular lien, what it is 
General lien, what it is . 

How lien is ae<|uircd 
,To what debts it attaches 
How Hen h w’ai\ed or lost 
How Hen is enforced 

Wliat agents are entitled to a particular Hen 
What agents, to a general lien . 

Lien of factors .... 

Of insurance brokers . 

Of bankers .... 


819 

a 1 2, 8 >0, 8h5 
851-890 

.{ i4-8j8 

a 1 1 , a >H, 375 
859, 303 
364-866 
886- 370 
.•>71-373 
878, 374 
;t7,5 800 
OTb 378 
879 
8Sn, 381 


Of common carriers . 

Of attorneys at law 
Of solicitors .... 

Of sub-agents 

Rights of agents as to third persons . 

In cases of contract . . .102, 

When agent is a party to a contract, or not 

When contract is in writing with agent 
^ When he does not disclose his print*ipal . 

When by usage of trade agent is a paity 
^ When he personally contracts, though as agent 
Contracts by master of a ship 35, 116, 266- 


isghtB are superior to those of principal 
rights controllable by lua principal 


402 , 


. S82 
. 383 
. 889 , 

8sb 399 

891-416 
naff, 391-412 
408-412 
893-396 
. 396 
. 897 
. 398 
268, 295-300, 
484, 443 
407, 424 
408, 416, 420 
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AGEISJT, Cor^lnued, Section* 

« When he may replevin goods sold . . . .396 

When he may sue for money advanced . . .385 

When agent may sue on contrait. or not . * 102, 391-395 

Rights of third persons upon eontiatls of agent 404-406, 420, 421 

payment to or by agent, when gcxid, or not 58, 98, 99, 181, 191, 

413, 429-431, 440 

Rights of, against third per^Qn<‘, lor torts . . 414-416 

Forlraud«i . . .415 


attorney, Deiinition of , , . . . . 

Letter of, what it is 

Cannot a<'t a** principal .it the ‘«ame time . 9, 

Liable for neghgence . . . . 

Lien ol . • • . ’ 

Cannot (LU tiate his authoiitj 
In law . 

In I.K t . . . . . . 

J(*int power of, how e\‘ « iilcd 

AVCTIONLLRS ^^h()^lu• • . . - 

Powei" and nghti* ami dulic" nt 
('.iiiiiot d< h it.ite au‘>Mfiit\ . 

* \N he®t*i they ina\ narnm mjoJ'* ‘•old by them 

heilu ! thiV have in all i.w‘s a nghi to lu um 

• tlie pnu haM‘-nioiu‘\ on "ah s 

^ Cani’o! "lUoncjedii 

ALTHORITV, How given . • • * 

\N hen If nuu be* deleg Ut d, or not . 

♦Naked, wh.u i*< • ‘ 


. 3, 24 
3 

210, 212, 213 
. 200 
. 383 
12-14 
. 24 


^owei" and nghU" ami dulie" nt . . • 2i, !♦, 108 

'.iiiiiot d< h it.ite ail* 0, flit \ . . • • • 

A he®l*i they ina\ warnm mjoJ'* ‘•old bv them 10* , noU 

\\ hetlu ! thiV have in all i.w*" a light to lu um 

the pou ha"t‘-nioiu*_\ "ah s . . Iu2, 108, iWc 

Cani’o! "lUiiiiciedii ■ • • * * ^ 

How given . • • * * * 

\N hen if inav be deleg in d, or not . • • 12 IS 

Naked, what H . ■ .r . i a 7 - 

Coupled svith an intcre"t . • ‘ ' 14 15 

Implied povei to deleiiate • 00 62-71' 

CWtruetion t»f. ylnii tteiu lal language used - 1 
When joint only . • • • ‘ 42^44 

When joint and several • ■ * * ^^^^44 

Joint, how .-xo. ulctl • • 

How inilhnrli.'i H ' 162, S|1 

WholluT vovocabh. by parol, when under .cal . «. 

How ..nlhorny . oupled with eu. .uterest .e 

executed • * * • 166-178 

When e\t ceded, elTeet of . • ^ 166-175 

When i> .m exeesi. of. or not • ‘ ' igg., 74 

When lesx <lo«e th.«> autboriMM . 1 R 16,V172, 

When it mubl l« btrietl) pursued, or not . 

42-44 

When joint agents must a I exeeuto • 

When it is several as well as ,,01 tt • • 46-48 

When it may be given by parol 

84 
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AXJTBOBITIL Continued* 8Mti(ms 

> it must be by deed ... « .49, 61-^3 

Execution of deed, in presence of principal . . 51 

df agent tp bind*principid as surety . ^69 

Of corporation, when and how ^ve%aud executed 52, 53 

When authority need not be given by deed 54-56, 5H~62 

When implied generally . . . * 54-56, 58, 62, 84, 89-103 

Nature and extent of ... . 57-143 

How construed . ' . . 21, 22, 62-7J, 74-75 

Incidental powers . . .>7-76,81-83,85-87, 94-106 

Incidental powers of particular agents . . 107-126 

How written instruments construed . . 612-72, 74-76 

llow commercial instruments construgd 60. 74, 75, 77, 82, 83 
Distinction between authority and private insti actions 73 

Instructions, how construed . . 73-75,77^112 

Parol evidence to explain, when admissible, or not 76, 77, 

70-83 

Deviation from, when excused . 83, 118, 141-143, 193, 237 
What not implied . . . . 77 70, 08, oy, 119 

Distinetioii between general and special autlioiit\ 

as to thud persons . . 1 7-22, 73, 1 26-133 

Mode of execution of . ® . 1 K>-16i 

When toupled with an interest . . 161,173 

WIm n 1o bi executed iii n uik of prim ipal 1 ^-153 

How deeds to bt e\( i ut( d hy agent . 146-152 

How otliei instillments . . . 152-155 

When pi im ipal bound l»\ UKide of execu- 
tion . . 14 7-155 

When agent bound mode ol execution 156-lt>0, 
0 . 264 278 

What is a deviation troin authority, or not . 167 1 72 

> When execution of, is goorl pro tanto^ or not . 167-172 

B 


BAILIFF OF A MANOR, 

^ What acts he may do . . 

What leases he may make 
BANK, CASHIER OF, . 

Implied powers of • . 

^ f Whtn hia acts bind the bank 

When bis acts do not bind the bank 
a^MpiSiWhen i^nt 11U17 dep<toit with . 

• ^ Idea of . . . 

tiADIVO, Who liable on, fbr freijtht 
AKP SIO^S, When agent pefeoqally liable on Inilii, 
indoiwd, or accept^ by him * 


. 101 
. 101 
114, 116 
114, 116 
114, lie 
114, 1>6 
202, 268, 218 
. S80 
269, 874, 8»4, 886 

*168, 869 
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BILLS AND NOTES, Continued. 

When a;;ent ran draw or indorse, and how 
BOT TOMKY BY MASTER OF SHIP . 
BOlUiHT and sold NOTE, What . 
BROKER, Definition of 9 . 

Does not act in his own name 
Alay buy and sell goods . 

Has not custody of goofls 
Bought and sold note of . 

P(»wers and duties of . . 2S-a 

(Vnnot delegate his authority . 


For whom he ib ajj^ent 
When for both parties . 

Dillorcnt kinds of . * . 

Implied powers of . . . 

'Po I O'. lire, wli<*n he may receive loss 
When In' n:\a\ refer or coin])rouiiM* a del 
When he cannot sell on <iedit . 

(’.iiinot generally receive pavineiit 
Puln \ broker, authontv of 
]Ma\ adjust and leieivt k»'<*>eh on policies 
Ddigene^reijuiied o( . 

AVheii biuker mav -^iie m his own name, < 
Ilisnolnui 

Sometinus acts as f.n toi . 


2S-32, 3f, a, 

. u; 


5S, 103, 100, 


118,450 
28, note 
. 28 
28-34, 109 
28, 29, 211 ' 
28, 34 
28,^and note 
109, 187, 209 
*29, 34 a, 109 
28, 31 
28, 31 
. 32 

109 , 22')-227 
58, 103, 101 
. 5S 
109, 226 
. 109 
O-i, iKs. !<»!> 
and note. 191 
. 127 

109, 161 
. 34 

34, note 


rAPvRirR^. COMMON, lien of 373, 382 

CASIIIKK OF BANK 115 

Powers ot* . . . . . • ’ • 115 

May dispose of bank funds, fn pav its debts . . • 115 

*]SIay draw clu'( ks tm other bmk> lor its funds • • 

What power-* In* ha-N not , . . • • 115 

Cannot bind the bank bi lii-^ unauthorized declaration or aci 115 
Pavuicnt ot loiged check b}, when it binds the bank . 115 

CAUSE, proximate and i emote, of loss, efrect of . • • 219, 220 

CLUB, Comuuilee oi, bow and when liable, or not . . • 286-289 

COMMD^SION, When agent entitled to . . . 326-330, 348 

AVhen not . • . • • 329-333, 348 

Not, on illegal transaetion . . • .330 

Not, when guilty of negligence . . 331-333 

. Not, when guilts of misconduct • . 831-334 

. , ‘ 331-334 

When forfeited . • ■ 110915328 

COMMISSION, £W<t«/w, Meaning of . • . • 33 , H-, wo, 

COMMISSION MEBCHANT, Definition of • • ' • • 

COMPOSITION OP DEBT, When agent may ifiake . 





‘ COMPROMISE OP DEBT . • . . , .. . yy 

* When agent my make • « • .99 

CONFUSION OF PROPERTY, % agent 179, note, 290, 206, 382, note 
Eflect of, by joint sale of property of 0<reral 
principals . . . • . 179, notey 206 

CONSENT, Tacit, when implied in favor of agent . . 54-60, B7-93 

CONSIGNEE, Definition of .33 

* Rights of . • . . . , 111 , 274, 396 

Joint consignee^ . . . . .44 

• When proj>erty vests in . . . Ill, 274, 895 

May iiibure for his principal . . . . .Ill 

When agent consignee liable for freijjhf . .274 

When he uiav sue on bill df lading .* . 271, 

CONSIGNMENT, . • W 

When tn^ated as joint .... 42-41 

When as aCMTal . . . . 42-41 

To 01 b} paituerb ..... 8i»', 44 

By part-owners . . . . . .40 

To agent, etlect of ..... 271, 396 

CONSTRUCTION, 

Of written instruments, belongs* tn tiu court# . 63, 63 a 

Of powers of agencj . . . . .21,68 126 

CONTRACT, When agent may MIC on . . . 102,161, 391 402 

When principal may sue on . 402, 103, 41H-42JI 

When agent bo JId b) . . 164 -lOo, 268-30<J 

When principal bound bj . .1 16-160, 275-300, 412-452 

AYhether priuiipal liable f#r, und(*r s(^al . * .49 


42-41 
42-41 
so; 44 
. 40 

271, 896 


court# . 63, 63 a 

. 21, 68 125 

. 102,161, 391 402 

lOO-loJ, 402, 10,3, 41H-429 
. 164 -10(», 268-300 

1 16-160, 275-300, 412-452 
I . . .49 


Contracts of agents a( ting lor both parties voidable . 21 1 

CONTRIBUTION, When agent is entitled to lor damages . 3.39 

When not .... 33M ill! 

CONVERSION OF PROPERTY by agent . * 210, 215, 21 7, 225 

R(*m(*dy of principal in case of . 224, 229, 230, 436, 487 

CORPORATION, How it must ac t . . . .16,52,53 

Must at t by agent . . . . .16,52,59 

• How appointment made by . . 52, 59 

Cannot delegate authprity . . • 18, 14 

When authority by, need not lio undci its seal . 52, 58 

Implied authority of, to act and make eontrac tn . 59, 58 

Liable for tort of agent ...... 308 

When notice to its agent binds or not . . 140»*14O 5 

^ Whether notice to the directors 18 notice to . .140 a, 14U 5 

Sale on €0, 109, UO, 800, 210 

* When at agent may sell on credit . 109, 110, 200, 209, 226 

When not .... 60,108-110,909,226 

XbLclnsive credit, when pven to the 
Iffiiineipal or agent . • 280-800, 481«499, 446, 447, 449 
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CREDIT, Contintfed. f 

rV^Ti IM r 296-299. «2, 440-149 

CU* Tom of TRADB, £flect of, as to authority 


of agent . 


<>0, 77, 86, 87, 96, 100, 189, 223, 226 


For what, agent is liibic , ^ . * 217 c— 221 

ProMiiiato and roniou* • ... 217t-2i0 

Uuks of asceitaining . • . . . 217r-22J 

IVolwbK , agent not liable for . 220, 221 

Pif>\'iuati and itmoU.nli. n agent liable for . 217 f-^21 

lien age III entitled to . . 3J9 

i loin piiiic ipaU ... . .)39 

1 i< in thud pei'-oii'v . . . . 41 1 115 

A\ In M t2< nf not < iitilli d lo . , . '141 

DLAiri <)1 PULNC IP AL, lb \o< atwm ol aulhoiit\ 240,188,491-406 

Ltb'i t on ai of am nt, \s!ien tin death id unknown . 4SS 

DJ-CLAUAliO.Ns, 

Ot i^t nt-9 \\lnntlu\ i nd |>nn< ipal or not . . 134-13J 

t>i idmisiO It, ink ii bni iiiij on tin bank>. 114 115 

DKhU, Authf»nt> t ) I \i I lilt, iiiu^t b( uinKi m d . 49-31 

J-\i ntion b\ ajf nt in ]ju MiK (#1 pinnipal . 51 

MuM bt i \n lit* 1, luiw b\ <<iipoia!iun amni^ . 1*12 

i>j:fi:xoes, ot agi nt • ^ . . 23^ 201 

I'oi not plot uimj in-Miain c . . * • • 2-^- 

Poi t»nii'»'*i<»ii'' III polii } . . • 222 

Ptti uniis'iions ot dut^ ..... 222 

A\ hat a gou<l tlefem e . . . • . 222 

Jllegalitt of tiansatin»ii . • 222, 233 

Nodaniigt Ills 0( culled . . • • 233,238 

Oi or \ n1u lining iieci sMty . . 85,118,141,142,193, 237 

What not a di tt IK e .... 223 

Of third piisoiis, to suit'. l*\ ajt nts . . 404—409 

lU principal, to Mills b> thud pel aoiis . • . 432-435 

By thud pt I oils, to suits bs pniicnpals . • 401—409,418—431 

To suits b) agentb . . • ' 404-40£ 

When wixing credit lo agent is a good defence . 432-435 

DEL CllKUEKl. C OMMl^blUN, Dihnition of . 33, 112, 21 >, 328 

Ktloctol ... • 83,112^213,234 

Makes no ddli iciice in eMcnl of anlhority . . 1/3, 315 

Duties of factor with sudi \ commission . 21a, 234 


134-13 J 
114 115 
49-31 


23 j 201 
. 222 


195, 222, 233 
. . 233, 238 

85, ns, 141,142, 193, 237 

. 223 

. 4o4-409 

432-435 
. 401-409,418-431 

. * 404-409 

e . 432-433 

33, 112, 21 ), 328 
S3, 112^213, 234 
ity . . 1/3, 215 

. 21a, 234 


CopiiMfnutiun ol lattoi uuuoi bucU a coiiAibsion • 

DELEGATION OF^UniolUrY, 

Wk'n It ma) be luado, or not . 2, C, O-J < - . > 

AjBBt rannot ilolegatc • • . > 
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JAflON OF AUTHORITY# CofUirm^d, 

Corporation oannot delegate . 

Exoept in special eases . 

Factor and broker cannot* 

Auctioneer cannot 
When substitution good, or not 
Aucdoneer has no right of 
^ Kor broker 
Nor &ctor 
Nor policy broker 

Shipmaster, when he ma^ delegate his authority 
DEMAND, by agent, when good, or not 

Effect of ratification «or an unauthorized demand 
Of payment by unauthorized agent, not goo*! 

DEPOSIT, When agent must make, of his principals money 
In what manner to be made . 

When agent liable for loss of, or not 
Mast be made in name of principal 
DEVIATION FROM AUTHORITY, 

* When excused . - . 86, 11 K, 141-143, 1 IKi, ’>:U 

isy li)4 


FertioD 

13, X4 

14, 16 
14, 16, 29, 31 

. 108 
13-16 
. 108 
29, 109 
84 o, 110 
. 109 
3(;, 120 
247,440 
247 
. 247 

. 2# 
208, 218 
202, 200, 208, 218 
. 208 


When not excused ..... 
DEVIATION FROM VOYAGE, * 

When a delence for an agent 

When owner and master resjKinsiblc for loss rd' goods 
after deviation ..... 
DILIGENCE, What degree n^quin^d of agents 

Governed by usage of trade and habits of business 
(»SVr Nl.GLIOKNt K ) 

DISCHARGE OF PRINCI PA i., By acts of creditor 
* By agents taking or giving security 
DISSOLUTION OF AGENCY . 

By act of party 

By operation of law . • . .402, 

By revocation of priiu-ipal . 

In cases of part execution of power 
What amounts to a revocation 
At what time it takes effect 
By renunciation of agent . 

Revocation by <‘hange of state or condition 
By insanity of principal . 

By marriage of principal . 

By bankruptcy of principal 
When bankruptcy not a revocation . 

BevocaSon by change of state or condition of 
. agent 

* When marriage of agent is, or is not 
< WJien binkniptcy of kgent is, or is not 


218, 219 

. 218 
182-188 
186-191 


132-434 
433, 431 

^G3-ld9 

480, 488-^00 
4C3-169 
4G5-4G9 

474^,476, 600 
470 -474 > 
402, 478,479 
480-^80 
481^84 
. 481 
. 482 
. 482 

481, 485, 486 

. 485 
« 486 
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DISSOLUTION OF AGENCY, Continued. 

^ Whan inanity of agent is . 

By d^th . . . ’ . 

By death of principal 
When death of principal is not 
When power coupled with an interest not 
By ileatlf of a^ent . •, 


Suctions' 
* . 487 
488-=494 
. 488 
.489 
476, 477, 483, 497 
490-492 


Whether power in all caHOs revoked by death in 
oiir law . 


490-500 


In cases of eupcri-arg«>i*s, and masters of 

ships, wln‘n death of principal unknown . 401-500 

DUTIES TO (iOVKKNMKNT, When principal liable for . 335,336 

When prinripal mu liabh* for . . . 343^ 344 


Not to a^ciii, tor duties illegally 
evaded . . . . 

Illegal, not vepa\ aide to airent 
Sa\LMl by smuggling, not allowed to agent . 


343-345 
344, 345* 
. 343 


K. 


ELECTION OK KKINCIFAL OU AtiKNT as debtor, 

When alltlWcd ..... 447, 448 

ELECTION OF ilKMEDV against principal or agent . hu, gip.i, note, *291, 

294, •295 

In the Koninii law diseharued the »‘ili(*r party . 294, 295 

I!ui not ill our law . . . 291, 295 

EQUITY, C)wner may be bound in cipiity, by the act or contract 

of hi^ rtgcni. when not at law . . 148, 153, 162 

EVIDENCE, Enrol, when .adutissible lo exjdain authority ♦ or 

not ..... 62, 76, 79, 80, 83 


Not admissible to enlarge authority . . 76-81 

EXCKS^ OK Al riIOUri'vT)yagi-m, i-tlivtol' . . 10r.-lT4 

What is an excess . . . . • 165-174 

Whatnot ...... 165-174 

When execution of* authority good^)?'e iiiniv . 167-172 


EXECUTION OF AUTIlOiaTY 

Mode of, to bind prinnpal . 

When agent bound by mode of 
Wlieu gmjd pro Utnfo . , 

When coupled with an interest 

(See Ai: TiiOKiTY.) 

EXECUTORS AND ADMINISTRATORS, 

Cannot act adversely to t le estate . 
Cannot buy or sell for themselves . 
EXERCITORIAL ACTION, What it is . 
EXE£CJrO£ JYAVL^t Who is in Roman law . 


11 , 57-90, 141-181 
147-164 
147-1 GO, 263-290 
167-172 
161,173 


. 211 
. '211 
. 163 
116, 117 
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jP ACTOR, Definition of • • • • • 

Diffii^TS from a broker, in what rekpecti « 

Is a general agent . • . ^ 

General powers alfei rights of ^ . . - « . 

Bays and sells in his own name . 

Powers of, in cases of necessity . 

When bound by his contract, as well as his 
pal . « « .11 

Foreign factor . ... 

Domestic factor . . ... 

Special property of, in goods 
Lien of . • . • . 3' 

Powers and duties of . • . 34, 34 

Cannot delegate his authority . . • . 

Diligence and skill required of . 

When he may sell oiRreilit 
Incidental and implied authority of 
May insure ..... 

May sell in his own name 
Cannot plcdire or barter gocHls , 

^lay pledge for advances foi ])riii< ipal . 

May pledge for cdiarges .... 
When he may make a joint sale for several principil 
When he may sc 11 to reimburse advances 
Riglitc of ..... 

Li(Mi f)f, particular and general . * . 

Rights of, when superior to those of principal . 
Rights of, when subordinate to those ot piiiuipal 


Six tlons 

. . 33-34 a 

lli, S4 ai 

, 84, 110-114, 181 

•' . ’.110-114,181 

. 84,110-114 
. 85,141-143 
as fais pnnei- 

112, 2C6-268, Srt)0, 400 

. 263, 290, 400 

2P3, 401 
84,111 

34, 113, 373,376, 878 
34, 34 c, 11C)=113, 181, 209 
• . . . 34 a 

. 186 
.60,110,209 
110-113,131 
111 

. 110, U2, 398-401 

113.225 


^lay pledge for advances foi ])riii< ipal . . . wt 1 1 3 

May pledge for cdiarges . . . . ... 1 1 3 

When he may make a joint sale for several principiK . 179, note 

When he may sell to reimburse advances . . 71, mie 

Rightc of ...... 107-410 

Li(Mi of, particular and general . * . . 373-378, 407 

Rights of, when superior to those of principal . 407-411, 423, 124 

Rights of, when suborduiate to those ot piiiuipal 402, 40 1, 410, 

• 418-420 

When he may sue or be sued on contract . 112, 400-402 

When he inaj be sued . • . 290, 400-402, 44?, 448 

When he may maintain an action for tort to property . ,401 

Foreign factor, when deemed the sole principal 208, 200, 432, 448 
FACTO R*AGE, or commission , • . , . . .33 

FEME COVEin\ (Sue MAiuiir.D Woman.) 

^ Cannot authorize otlier^ to act for her generally • * 6 

Ma} in S)>ecia] cases . . . .6 

May be an agent : . . . . . 7, 8 

FOREIGN PRINCIJ^AL, When agent liable on contract for 268, 290, 400 
^FBAUD OF AGENT, When priiici{>al liable tor . . 126, 127, 139, 453 

I&AtJD UPON AGENT, When he may sue for . . . . 415 

FREIGHT, When agent is liable for . . . 268, 274, 895 
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. ■ G- 

* ^ 

GENERAL Meaning nf . 

,, . When hiB act» bind his principal 

; Even tliough he violates instructions 
Reasons of the doctrine. 

Factor is a general agent 
Master of a shif* is a general agent . 
GUARANTY (i.i LfHHDFju ) .... 

GUARDIAN, Cannot fc% principal and agent l. the ‘•amc Lime 


Sections 

17,18 

60, 70, 73, 126-128, 131 
. 73, 126-133 
127 and note, 133 
110-114, 131, 224 
116-123, 128 
33, 112, 215, 828 
... 9 


n. 


HOMAGE, Cannot be done by an agent . 
HYPOTHECATION, 

When master of ship may hypothecate ship . 
hen he may liypothecate cargo also 


12 

116. 

118 


I. 


IDIOTS AND LUNATICS, Canni>t be principals 

Cannot be .iL^cnts 

IGNORANCE OF LAW. No cxcu>e 

iLdr.ii AL ACTS, AiithoriJii to do, in»t prosinned . 

ILLEGAL COMMISSIONS, Not recoverable 

(See Advanc’I's.) 

ILLEGAL CON']'KA(‘TS of agency are void 105-197, 
ILLEGAL INS'llHi('TI()Xs/Nh>t obligatory 
ILLEiiAL payments, WJien recoverable baek, or not 

IMPLIED POWERS 

\^^hen powers are implied 

When Jiot . . . • 

INCIDENTAL AUTHOUITY of agent . 

INCIDENTAL DUTY of agtmt . . . • 

INCIDENTS to pnnci])al authority, What arc . S.s-tio, 


INDEMNITY, agent entitled to . 

, , . AVhen not . . . • 

INDORSEMENT^ When agent is authorized to make. • . 
Power of ]>artiier to mak 
Of negotiiiblc instruments, apparent title by 
Etl'c*:! of, by agent* . . . ♦ 

INFANTS, Cannot delegate authority 

May be agents . • ' • 

INKKEErEUS. How ami when n»i»miablc for acts of their 
servants . . • • * 

JNSTITOR, Meaning of, in civil law 


6 

7 

225, 226 
. 197 

. 330 

235, 330, 344-348 
195-197, 235 
300, 301, 344, 345 
55 - 60 , S7, 92-125 
65-60, S7, 92-125 
'77-80, 98, 99 
55-6(N 87, 92, 125 
192-210 
'7, 78, 85-88, 
96-120 
339^340 
. 341 
. 59 

124 

4 227, 228 

. 269 

6 
• p> 


458, 459 





ISr^tirORIAl. AG'J^ON, What 16S 

UjrSTBUCTIONS, How construed • J2-SB^ 66, 90, 196, 199, note 

^ben principal bound, although violated « 70*76, 1^*198, 


When deviation from, is excusable, or dot 85, 116, 141, 193^198, 

297, 988 

not to be followed .... 195*197, 285 
How and when to be followed . . . 186, 192 198 

Breach of, when a^ent liable for . * . 882, 883 

^ Commissions lo^t b\ breael^ of . , . 831-333 

When restrictive of autliorit}, or not . 72-71, 78, r»S 

Usages of trade, effect of, on . , 60, 76, 77, 86, 96 10< , 159, 

196, 199 

Parol evidence to explain, when admissible or luit . 76*82 

Deviation from, when excused . 85, 118, 1 11, 194*198, .M7 

When not ..... 1^9-102 

INSURANCE, Who may injure .... .111,189-192 

When broker .... 32, 58, 189*192 

When factor .... .111,189-192 

W^hen consignee may make . . . 111,189,193 

Who IS bound to in'^uie . . . 189-192 

Who may not insure . . . . . .85 

Ship's husband may not . ^ * 85 

Uow orders for insurance executed . . . .191 

Defences of agent tor not pro( uriti?, what are goo<l . 222 

Broker, duties and ddigeme requiii <1 r)f . 187, 190, 191 

Broker, when he nm} rt‘ceive los-. . . .58, 103, 191 

Abandonment by age fit, when good .... l08 

AVhcti agent may adjust loss .... 103,191 

When agent may inMiit or not . Ill, 189*191 

When agent responsible tor nogbgcncc Ln procuring 
insurant e ....... 218 

, When agent may sue on policy . KtD, 111, 161, 272, 894 

When principal may sue Oil {3olicy * . . .161 

In cases of necessity gjswhether agent may make .141 

INSURANCE BROKER . . . . , . .32 

Lien of, general and special .... 378, 879 

Rights of . . . . 58, 103, 100 and notOf 191 

Duty of ..... 58, 187, 190, J9l 

> Mfty adjust and receive losses ... 58, 103 

When bound to demand paymenbof losses ... , 191 

iflilfnHRfiST, Joint, in projicrty, in cases of agency 86, 89 

Several in eases of agency . . . . 88, 89 

C^Qpte4 with a jk>wer, effect of • . . 

w advaiicei allowed to agent .... ^88 

Wh^n ogoiit bound to pay interest • / 205, 221 
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Sections 


63, note, 74, note 


iNTERPRETATIO]} OP INSTRCMENTS, 

Generally belongs to the court 
But in 4}oimnercial instruments the meanin<» of 
^ V particular phrases sometimes is lett to the jurv . 74 note 75 

iNVESTMENT OF PROPERTY, ^ ’ > «* » 

When agent bound to make, or not Ibr the principal 


J. 


JOINT AGENTS . 

Powers anil rights of 
When ail must act» or not 
Liahllity of 

JOINT CONSKiNMENT . 

When to be trcrite«l also as seier 
JOINT INSTRUCTIONS . 

How treated 
JOINT IN'I’ERKS TS, lu easos of agency, 
JOINT OWNERS OF SHIPS . 

Powers and right.s of 
Majority of, govern 

JOINT POWER 'of A ttorney 

What may be tione under 
When all must eweiite . 

Whrn joint and several . 
JOINT PRINCIPALS 

InstnietioMs by , . . 

Powers and rights of 
JOINT SALE for several prineipals, When 
* How lo'S ap|)ortioned among the 

JOINT TENAN rs 


td, or not 


good, or not 


205, 206 


. 42 

.. 42 
. 4.2 

232, 233 
38, 39, 42-44 
38, 39, 42-44 
. 38 

. 38 

38, 39, 42-44 
. 40 

40,41 
40, 41 
42-44 
42-44 
42, 13 
42, 44 
38, 39 
38, 39 
38, 39 
1 79, note 
38, note 
38, 39 


L. 


LEASES, What, and when, a bailiff ‘of m^iior may make 
LETTER OF ATTORNEY. What 

How eonstrned . ‘ • 

LETTERS OF INSTRUCTIONS, How construed 
When reslrietive of authority, or not 
LlENftOf agents . ^ • 

Nature of lien . • ^ 

Particular, what . 

General, what . ‘ 

Particular, how it arises . • * 

Who entitled to . 

How acquired 


. 101 
3 

62-72 
73-76 
70, 75-83 
351-390 
‘ 352, 353 
. 354 
. 354 
355-357 ' 
355-357, 373-400 
359-368 



zn»DC. 


m • 


If&BDV ConHntied. ^ 


f 

‘ SM*tIons 

^'For wbat and debts 

. 

. 364, 365 

How waived and lost 

, 

366-371 

How reidved ..... 

. 

. 370 

Ho^enfolrced . . . 

571, 

47^, 385, 407^12 

General, who entided to 

. 

373-885 

' Does not exclude personal responsibility 

. 

385,407-412 

When personal responsibility waived . 

. 

885 

Of sub-agents .... 

. 

388-390 

Of auctioneers .... 

. 

. 27 

Of attorneys . • . 

. 

383 

. Of factors 

, 

31, ist 

Of brokers *. . . . 

. 

31,374 

Qf bankers . . . • . 


. 

Of common earners 

t 

• 

, JS2 

• 

M. 



MANf^ATAIlY, In civil law ^ 


4 

MAND VTE, In cuil law, what 

. 

, 1 

MAXDA 7 OIU In c i\il law 


4 

MAHRIED WOMAN, 



Cannot gciKialU (k legate aiitliont} 


6 

Mav in special case», 


6 

Ma} be an agent 


7, S 

Rights of, to sepal ate properly 


. 7,8 

MAbTEUS, When liable on (ontiat U of sirvant^ . 

. 

442-4')l 

When for toits of servants 


308, 452-400 

When not 

513. 

317, 456, 15K-462 

M \&TER OF SHIP 


36 

Powers and duties of 


. 31^6,116-123 

As to einplovmcnt of ship . 

. 

116-121 

As to repairs of ship 


. 116,117 

What he ma> do, or not 


. 36, 316-121 

As to 8hlpm^nt of oflkers and seamen 


. 120 

As to equipment and repturs of ship 

. 

119, I22f 123 
« * 

When he may delegate hw authority 

. 

36,120 

l*ower to hypothecate 

. 

136,117 

Treated as quasi owner* . 

116, 

117, 278, 294, 315 

Treated as general* agent of owner 


116, W7, 128 

* Has sper lal propert} in^liip 

. 

16, 316. 117 

Wben liable on contracts . 116, 

, 117, 

. 1 GO-1 61, 278, 294 

When be may sue in bis own name 

. 

116,161 

For freight* . ^ . 

• 

. 110 

« f, For a tort to ship . 

. 

..no 

Powi^ over calrgD 

# • 

• 

^ 118, 141 
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MASTER OF SHIP, CMnued. 

Power in cam of necessity . I 

When agent of underwi ifere 
When owner bound, although masU r disgbe} s his in- 
Btructions . . ^ ^ 

Powers of, when supercargo 
When hu acts bind the owner, though made in his 
name • . , , ^ ^ 

Sale , in cases of necessity 
When niastc r bound h) contratt 
When exi lusive credit guen to, or not . 

Liability of, to third persons for torts 
Liability of, to third persons for his own negligences 
I^iability of, to third jiersoiH for the negligences of his 
crew . . . 

Not habit* for wilful tu *i{ia»so<» of Ills Clew 
Wliert*he maj -ue oi be sueil on (oiitrac ts 
^MISULPllESENTATION^ OF AGENT 


MONE^, 


(Sc< Ul 1*KI ■'►MA ) 

Paid by or to agent, when ieco\ej lUi, back 
Paid by or to agent b\ un^takc, whin ]Cco\crablG, 
and by whom . 

Paid b) mistake to agent, when ie»- 0 \cianh bitk 
from him 


SecUoDB 
118, 141 
. 118 

126-183, 448 
* . 36 

161, 204-296 
118, 141 
294-299, 399 
294-299 
308, 315 
308, 315-317 

315-818 
. 318 

294-299, 399 
134-140, 452 

39h, 435, 451 

SOS, 435, 151 

.. 800 


N 

NECESSITY, Whtn it excuses deviation from orders 83, 118, 141, 142, 103- 

108 

Power of master of ship, in ca^cs of, over cargo 118, 141, 208, 

237 

• Powei of other agents, in la-^ts of 85, 141, 193, 237 

Ajenl" liom necessit} . powers of 85, il8, 141, 142, 193, 237 

• fe>al\oni, power of, in eases of . • * 

Sale in cases oC . . . • 118,141-143 

KEGUGENCK, When agent responsible for 199-201, 217 226, 333, 848 

When agent liable for negligence of sub-agent . 201, 217, 

• 217 a, 821, 822 

When not 

• When piincipal liable for negligence of agent . 252-262, 

452—456 

Is ordii^rily a ipiestion of act, not of law . • 

NEGLIOSSNOE OF AGENTS, . 

When prineijial respoi^fc^le for . 25^ - , 

Public agaut, when liable for acts of sub-agent, or 

not ^ " aid-822 

♦When public agent liable for his own torts 

f ^ RK 
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, INSTRUMESTS, ^ ^ Seedoai 

14 ^ * AppaMttit title to, iiriilgeiitt effect of • . . .84, note, 228 

\NBGOTIORUM GESTOR,o( • * . 142,148 

KOTICE, When notice tciApnt is notice to principal, or not 140, 451 

When agent IWnd to give ndtice to principal of his 
acts . . • . • . . 206 

By unauthorized agent, not good . • . 245*247 

Effect oC notice, that i^ent is violating his duty 72, 78, 127, 224-228 


I 


What is notice of defect of Utle, or not . 

Effect of notice, that agent is acting as such 

What is, to corporation or not 

Whether notice to one director of corporation is 


. . 228 

. . 444 

. 140 a, 140 b 
. 140 a, 140 b 


O. 


OFFICERS, PUBLIC, When liable on their contracts . 

When not . 

When liable for torts and illegal acts 
Not liable for torts of under-officers 
Not liable for negligence of under-officers 
When they cannot sue on contracts 
ORDERS, Construction of . 

Parol evidence to vary, when admissible, or not 
Usage of trade, effect on 


. 80C 
• . 302-806 

807, 819, 320-822 
819,821, 822 
3, $21,322 
. 412 
69-75. 82, 86* 
62, 76, 77, 79, 81 
. 77, 78, 86 


819, 819 a, 


189-192, 217-224, 838 
8."), 141, l’J3, 287 
. 191-198, 228, 226 

, 195 
217-22|| 


Breach of, agl^t liable for 
Deviation from, wh(‘n excusable 

When not .... 

Illegal, not to be obeyed 
, Defence for breach of . 

OWNEBt OF SHIP, 

When bound by acts of master . . « 116-128, 294-299 

When be may sue or be sued on contracts of master . . 1 o 1 

When bomfll by contracts of master 116-128, 294-899 

When bound for torts and negligences of master and 
crew • . ... . . 808,418^456 0 

When, of the pilot ..... 456 a 

Not liable for wilful trespasses of master and crew . . 819 

OWNERSHIP, APPARENT, • 

Effectof . . . .84, 98, 110-112, 164, 224, 227, 228 

» Of negotiable securities « • . , 65, 92, 227, 226 

Acquiescence in . . . • . . 90-93 


Agents of partnejsbip . « , . 87, 89, 124, 125 

^ ^ When one partner may bind the paHa^nffiip . 87, 89^ 124. 125 

When not ... . 87^ 89, l2A, 125 
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PAHTNLR, C ont muted * 

Consignment by . . ^ » Sections 

Instructions by ’ 

May delegate power to ajrents A 39 

May pledger and sell partnu ship pri^^ty 124 

Ma) liorrow money . *124 

May make and negotiate notes loj 

PART OWNERS OF SHIPS . . . 49 41 

Powcis and lights of 49 * 4 ^ 

When majorit) of go\iin 49 4^ 

P VYMENT, To or b\ agent, win n goo I >S, O 8 09 ] 8 ], 1 )l 413 429-431, 440 
When not 9 s 01 191,413,440 

Implied aiithontN to n n\t 01 not 5 fe, 08 n 102 , 103^ 191 
In wint ntatfnci to hi I 08 lOS isi 202, 413,430 

Must bi IP monc \ »S in , 1 » ISi, 262, 215, 418, 430 

Fac tor nia\ ri(ii\e 

Broker m.i) not n 1 \( • 10^ 

PohtA biY»ktrmi\ n iiw OS 103 10 ) an I note, 191 

Wh< n igiiit mu t dciiiin 1 ] 01 ^ 200 

Dimand of, b\ in luthon/id ij nt uot j^ool , 247 

Toagtiit wIhukvo t ]* oil t 300, 31)1 

To ag* nt wIko rno\u il * t i k fi >m i^int 01 n t 300, 801 
HU gal, i flt 1 1 of oOO, 301 

of ilhgtl inliu*»t not It nudU 1 i k 344-348 

» AMii n t tking M int\ 1111 ant'* t 4 32-435 449 

B} niifttaki 43 ) 451 

PILOl, Wh n ownir InbU lor ini Ui^in n n ^lucn l of or n t 150 c 
MlitniiuMti li lUti thcrOji 316 

PLED<»E, Win n powi r to i \i>ts 01 not I ^ 7S 99 

h \ tors haM. not gtiui il powti to 112 113, 225 

I* actors nn> pledge 111 spi mI cans 114 

In n piiiKipil ini\ icioici • 225 

> POLICY BUOKI KS Dull s of * 32, 58, 187 

1) ligt m * ut I2I 

P iwt IS uui lights ot ^ 58, 191 

Ln n of • • mote, 379 

POLICY 01 INsCRAXCE B\ AC.IXI 

\\ ht»n agent m<i\ pioi iiu III* 19^ 

\\ hen agent bound to insure . Ill, 190 

Who nii\ sue thcuon 02 161 272 334 

^\ hen igimt in*i\ sm 1^3 112, 161, 272 394 

>Mun pnni ipd m 3 ^ siu tit non 161,394 

POSTMASTER DPiPlMY LnbU for ns own dtfiuUs 319 5,-821 

Not ImUi foi di i iiilts 4Piis t lerkK 

POSTMASTER-GRNERAI. Not hall i toi dciaultsof dtputn 319,321 
Power, When joint ( Se« Ad i ii«»ki 1 \ ) 

* Wbtn joint and seveial ' 
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Hna^. 

attorney, how construed 
Incidental powers « 4 

Implied powers ||||||| 

How executed 

And in whose name 
What, not implied . 

Mode of execution of 
Coupled with an interest, how executed 


Portions 

■ • • • 62—69 

. 68-60, 73, 77, 78, 85-126 

55, 56, 58, 59, 87-89, 100-156 
. 42,44, 146-155, 161, 162 

. 146-155, 161, 162 

, . , 76-78, 98, 99 

146^155, 161, 162, 165 
164,173 


Coupled with an interest tot revoked by death of prin- 


cipal 

PBIKClPAL, Definition of . 

'.'ll 


Who may delegate authority 
Who not 

Infant 

MaiTied woman 
Idibt or lunatic 

Cannot at same time act as agent 
When bound by his silence or acquiescence • 

AVhen bound by a^t of general a^ent 
When bound by mode of execution of power 
When liound by instrument executed b\ agent 
When not ..... 

When bound as surety h\ agent's wnting 
When he may avail himself of instrument executed 
b) agent ..... 160, 41h-42l 

When he ina} sue on instrument exernted in name 
of agent . lC0-li»3, JOU, note, 402, 403, 418, 428 


476,477, 183 
3 
6 

. . 6 
6 
6 
6 

9, 210, 211, 218 
. 87-92 

126-133, 165 
. 147, 155 

147-155, 161, 162 
147-155, 165 
. 69 


When he nia^ sue on contiact of bis factor . 

*Wlien he may sue on contiact of master of shqi 

When be may be sued 

How far bound, when authority exceeded 

What is an excess of authority 

Liability of agent to . 

When agent not liable to 
Remedy of, in rem * 

Remedy for conversion of his property 
When liable fqr torts of his agent 
When liable for torts of suli-agent 
When not liable for torts of agent 


161, 270 
. 101 
101, 269, 270 
165, ICG 
166-172, 
217 5-234 
. 235-287, 239, 240 

224, 229-281 
, . 229-231 

. 252-262,465-474 

201,21 7, 30H, 309, 321 
320, 156-461 


When responsible foj acts of servants of bis agents 
* or sub-contractors . . . . • 453*455 

Personal responsibility of, tgjgent . 824, 842, 350, 385 

For commissions . 324, 896, 328 

For advances and disbursements . * . . 335, 346 

For damages . . « • « 339, 340 

' ' ^or wliat damages not Uable • • « .841 
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PRINCIPAL, Continued., 

When fiable on notes or bills m^de by agent . . 

AVhcMi not liable for duties paid by agent . . * 343 

Rights of, against agent .. ^ 217-234, 402, 403, 407-410 

Rights of, against third persons ^402-410, 417-422,. 429-440 
Liability of, to third persona on contracts of 

‘ ' * 160 a, 161,404, 418-421 

Liability of, for agent's expense in defending a suit . . 339 

Eight of, to sue on contracts of agent * 402, 403 410 

Right of, to sue for torts to his pro|)«'"tv . . 436-439 

TV hen he has no riglit to sue tliird persons . . 422—424, 432 

When money paid to or by agent recoverable back . . 435 

Rights of, against thinl persons for torts and frauds . 436-4 

W hen and what a*‘ts of agent enure for benefit of principal . 44 
Exclusive credit to agent exonerates . 288, 289 , 396, 432, 446 

Rights of third persons against . JBi, 404-407, 442-462 

On contracts of agent .... 442-452 

For acts of agent .... 451, 452 

For lorts and negligences of agent . . 452-462 

PROCURATION. tV'hat . . . .3 

How construed . . . . . . 70. 71 

Extent of |K)>ver by ^ 87-89 

PROCURATORS, In civil law .... .24 

In law .24 

111 lUct . ...... 25 

How appointed ..... 47-49 

When authority of, is implieil . . .56 

Powci-a of . . . . . . . .61 

How powers of, construed . . . . 70, 71 

PROFIT^, Made by agent, belong to principal . 192, 2 O 4 ', 214, 340 

Probable, not a rule by which to fix damages . - 20 , 221 

PROXESETJ: Ot tlic civil law ’ 30 

Were bn>ker'i . , . ... 1 30 

217-221 
302-306 
302-306 
. 412 


PROXIMATE f'AUSE of d.imago, What is 


PUHLIC AOENT, When liable on contract . .. • 302-306 

When not . . ... 302-306 

When he inay sue on couiract . • .412 

When not - • • .412 

Acts and representations of, do not bind the public, 
unless he has authority . . • • 607 a, 314 

When exelusivo credit given to . • • ‘ 

When liable for illegal acts and demands . • .307 

When liable for his own torts . • 319-32- 

When liable for acts of -#ub-aponts . . 328- .?32, 3S6, 388 

When not liable for torts of sul>-agents . • 

When he cannot sue on contracts . • • . qa 7 - 

Represeutatioft by, when they bind the government, or not 307 a 

66 * 



l3fl)D18U 


A6BNT, andW 

^ Sates bji whether he^ay warrant on sales 

%t7HCHAS£, A^nt cannot make, to injury of principal 


ScctiOQI 

107, note 5 
210 , 211 


BAUPiCATiaii principal 

EfTect of • . 

Effect oj*, as to third persons 
When it binds thii d persons 
When not 

Effect of, on sub-agcnc} 

Of part, effect of 

Not good for part, and bad for p irt 
Cannot be recalled 
Whdt amount to . 

■When implied generalTy 
hell mi]>lied lioiu silence 
litn implied liom h ibits ui dealing 
hen implied from acquiescence 
BEFEEEN CE ( See Arbi i r vtion ) 

^ 'VN hen agent has jiower to refer 
BELEASE, When agent un} make, of debt 
EEMEDILS OF rillNClPAL, Again*,! agent 
In lem 
In personam 

Against thud persons 102-410, 

BEMOTE CAl bL 01 DAMAGE, \\ hat n. 

When agent liable lor 
When not 

BEPRESENI AriON OF AGENT (*See ADMiteniN ) 
Of private agent, ^hen it binds ]>iineipal, 

• or not 

Of cashier of a bank, when at binds tbc bank 
Of public agent, when it binds the go\einmeDt, 
REVOCATION OF AGL^Cy 
By act of pnncipal 
By opeiation ot law 
By expiration ^f time 
B} change of state or condition •* 

B) bankrupt! y of pnijcipal . 

By marriage of pnncipal 
By insanity of pnncipal 
By death of principal 
By extinction of subject-matter 
By incapacity of agent . 

renunciation of agent . . • 


289-2G0 
289-244, 249, 251 
244, 440, 145, 455 
244, 440 14 > 
' 215-247, UO 
249, 4 
. 250 
. 2j0 

242, 250 
2>2-#60 
90 258-260 
90, 255 259 
• 260 
. 90 

5B 
58 
9), 102 
217-234 
221, 229-221 
2)2 238 
417, 122, 429 4)> 
217 220 
217, 220 
220 


134-1 J9, 4ol, 452 
llJ 

01 not )07 a 
402-500 
103 405 100, 170 

480- 490 
. 180 

481- 484 
349, 40S, 48», 488 

481-483 
. 4S1 

349, 488, 49W06 
. 499 
. 485 
. 478,479 
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EEVOCATION OF AOENCT, CominwA. 

By marriage of agent . 

By bankruptcy of agent 
By insanity of agent . 

By ddatb of agent 

*Wben principal may re\r»kc; or not . 

In cases of part execution 
Powers coufilcd with interest a.*o irrev- 
ocable 

And not re\oke<l by death 
Efleet of revocation in ueucral 
Of po^^e^ of agent, when it revokes po\\er of 
‘'Ui>Ptitute or Mib-agent 
p irol, when aiithorit} under seal . 

Modes ol revoeatiun . . . . 

AoLxrY.) 

RIGHTS OF AGENT. (St. Aoisr.) . 
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SectionB 
. 485 
. 486 
. 487 
. 488, 490-466 
463, 465 
466^68, 491^99 

408,477^483, 485, 489, 490 
. 477, 489, 497-499 

470-473, 497-499 


469, 490' 
. 4ft 

474, 475 


RIGHTS OF rillJSClPAL 

PnixeiiM.) 

RIGHTS OF THIRD PERSONS, 

Agtpnst agents 
Against ]>>]niipitU 
AVhen principal )»ound, or iioi 
On contiacLs of ajient'* . 

• Ftn* acts ui atient'^ 

For U>rt-^ and ncgli.ciu e-n of agents 
For torts and iicirlejienecs ol sub-agents . 
By '*ub‘*e<pieut ratificaiiuii of acts of 
agents . . . . • 

AVlien prineipal nt»t luible for toi't-^ or negli- 
ge neo^f agents 

S. 

SALE BV AGENT ... 

'\Vht‘ii^ binds principal, or not 
Apjiaront title in agent, eflecl of 
In e«i*«?s of necessity . 

SALE ON CREDIT, When agimt may make 
When not 

SALE BY FACI'Oll, Of }joo(l> of diflerent ownors, when 
takin;; one ioiiit note for, pood 
SALE BY Prm.lC AO EXT, 1 )(h s not include warranty 
SALE BY SAMPLE, When agent may make 
SALVORS, Are agt'iits from necessity 
Powers of . 

SEAL, Authority under, wheu necessary . 

SECUlUXr, Taking by a creditor from agent, effect of 


324 -3 jO, 392-416 


217-231, 402-410, 419 


. 101-406,420,421 

160 a, 161, 1 M-406, 442-462 
. ion , . 101, 412-452 
. . lOn ' 161, 442-452 

. 451 

. . 452-461 
. 454, 454 a 

244, 440, 445, 455 

156-461 


226-228 
226-228 
226-228 
118, 141-143 
CO, 226 
60, 78, 108, 109, 226 

179, note, 205 
107, note 
. 109 

. 14V 

. 142 
49, 242, 252 
433, 434 
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•toe. 


*»0USrrr, ^ 

^ Wliftn it ffiscbai^ piiDcipal • 

SEBYANTS, N8gltge^ce of. 

, principal responsible for 

When not 


StiOtlOQI 

483, 434 
. 318-818 
313-317, 41)5-474 
318-315, 827 


SET-OFF, When a purchaser has a nght of, against principal 

or not . . . 390,400,407,419,420,444,446 

When against agent . . 404, 407, 419, 420, 444 

When sub-agent has the right of . . . - 390 

When agent has the right of, against his principal 850* 407, A)8 
When he has asrainst a puixhasci - • • .111 

Shifts husband. Definition of . . • ir* 

^ Powers and duties of • . . . . .35 

• Has no power to mbure . . . . .35 

Or to borrow money .... 35 note 

Effect of cxclusi\e Lredit*to ..... 434 

SHIP-MASTER . . * . . . . 3ri 

Powers, rights, and dutie** of . . . . 36, 116-1 21 

When supercargo, powc rs of . * . . . 36 

Smp-OWNERS, Powers and right** ol majont\ . . . 39, 10 

When they ma> sue or be sue d on i ontracts of 

master . 161, 278, 294-300, 422, 4*84, 446, 4 19. 450 

SILENCE OF PRINCIPAL 87- 9o 

Effect of . . . . . ‘ . 87 90 

SMUGGLING, By agent, gi\es no rights to him . . ,, 343 348 

SOLD AND BOUGHT NOPE OF BR0K1:K, What . . 2S 

SOLICITORS, Lien of .• 383 

SPECIAL AGENT, Meaning of ..... 17-22 

When his acts hind principal, or not . . 126 15 221 

SPECULATION SALE, When ^oid 2 18 

STANDING BY, and acqmestonci of piimipril, EflEct of . h7 >1 

STEAMBOATS, MASTERS OP, 

Liable for torts and negligences of their crew * • 315-318 

Not liable for wilful tiespaiscs of crew ' . . . 31 » 

STEAMBOATS, OWNERS OF, ^ 

Liable for torts and negligences of miister anferew 815-318 
Not liable for wilful tiespdbscs of their crew . ,319 

STOCKS, Most be sold for ca^h . . . .78 

SUlhAGENT, Lien of . . . . . - 387-390, ami note 

^ Righto of . 886-390 

To whom he b accountable 15, 201, 203, nato, 217 a, 321, 322, 
‘ * #86, 888 
When accountable to agent . .201, 203, noto, 21 7 o, 231 a 

When accountable to the principal • . 201, 217 a, 508 

When he may be employed, or not . 15, 201, 217 a, 880 ' 192 

^hen agent responsible for, or not 201, 21 7, 21 7 a, 231 a, 319* 

822, 3H6, 388 
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SUB-AGENT, Continued. 

When principal liable for acts of, or not 
- Ratification of act of, by principal, ellect of . 
When his powers arc revokeil by revocation of 
power of agent by principal 
When revoked by death of the a»ent 
SUBSTITUTE, WI»en agc*nt may appoi lU or not . 

To whom substitute is liable, and whi n 
Implied pow'er to sul>stitute, when ii 
0 AVlien ])Ower of, revoked 
SUPERCAUGO, Cleaning of .... 
Master of j^hip i> somelirnes 
Generallv l)iiv« atul vt*l|s in hi- own name 
SURETJ^ Cannot buy tlie dt-bi tbr hlin-vlf . 


819, 484, 454 a 
249, 889 

. ■ .469 

. 490 
13-15, 28, 84 a 
15, 217 a,.313 
13-15 
^ 469 
. 83 

. 86 . 
. 497 
. 211 


TACIT COXSFLNT, Inferrod from >ik*n**e and 
TENDER, Hy or to agent, when good, or nor 

By or to uuauthorizt-il agent, not giwvl 
TITLE apparent in agent ..... 

Sale in such case by asont l ind? |iV!neipal 
TrtUTS, When agents liable for, to thinl pei'ions . 

When third per<<»ns are liable to piinripals for 
When principals are liable tor torts f)t their agents 308-311, 452- 

455 

When nut liable . 

When third ]»ersons liable to agent-i for 
Wlien liable to the principal 
When agont.s liable to principal Ibr 
'\Vhei*]vrincipal liable for tons by one agent to 
another In j^ie siune eiii^ihn ment. or not 
TRUSTEE, Cannot act Jis agent and principal .it the same 
Canm^t buy or stdl the property ior lilinself . 

When .agent deemed a tni»tee for his principal 

TRUST PROPERTV, 

When it luav Ik* followed in the hands of third persons 


87-96 
3 1)3 cz,.24^, ■'151 
103, 247 
227, 2*28, 443 
. ^ 227, 228 

308-822 
435-440 


318, 456-461 
414-416 
312, 436-43D 
201, 217 c, 408-422, 


time 


453 d-453/ 
!), 210-214 
0, 210-214 
210, 211 

229-231 


U. 


USAGE OF TRAPE 

* Eflhct of, in cases of agency 

Powers innpUed frw 
How it afleots instructions . 
When and Low to Iw followed 
Deviation from, effect of 


GO, 77, 86. 96, 106, 189, 199 
60, 77, 86, 96, 106, 189, 199, 

A 225, 226 
. 60, 77, 86, 106, 225, iiS . 

77, 78, 189, 198, 199 
77, 78, 198, 199 
, 98, 198, 199 



^AP£, Cwtimed. * BecUona 

'Wlifin sale on credit may be . . . 60, 200, 226 

• When not . . . . 78, 200, 226 

When usa^e will not excuse agent . . 100, 200 

Illegal, not to be obe} ed .... 1 05-19 7 

V. 

VOUCHERS AND ACCOUNTS, To be k<|it b} agmts , 332 

W. 

WARRANTY, When agent ma} make . . ( 0, 122, 4 J3 

When not . . . 102,132,413 

Auotioni ii wluther ho in.u make, on ^ilc ol goods ^ 107, uott 
Public agent cannot make .... 108, noU 









